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AGENDA ITEM NO:   2  
 
PLANNING COMMISSION MEETING: November 28, 2011 
              
 
APPLICATION SUMMARY: This is an appeal of an Administrative Determination made by 

Greg George, Director of the Development Services Department.  
The determination concerns the maintenance of certain open space 
areas within the Garden Gate neighborhood located in Southeast 
Loveland. This neighborhood is zoned PUD and is subject to the 
provisions of a Final Development Plan which specifies 
development requirements for this residential neighborhood, 
including the design and maintenance of open space areas that are 
now owned and maintained by the Garden Gate Home Owners 
Association (HOA).  The appellant is a resident of the 
neighborhood and a member of the HOA. 

 
APPELLANT: Bruce W. Cromwell, 267 Wrybill Avenue, Loveland CO. 
 
 
STAFF PRESENTER: Bob Paulsen, Current Planning Manager 
 
 
APPLICATION TYPE: APPEAL of an Administrative Determination 
 
 
RECOMMENDATION: City staff recommends, subject to additional evidence presented at 

the hearing, that the Planning Commission make the following 
motion: 

 
  Move to deny the appeal and uphold the determination of the 

Development Services Director concerning maintenance 
provisions in specified open space areas of the Garden Gate 
First Subdivision, concluding that the Director properly 
interpreted and applied applicable provisions of the 
Municipal Code. 
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I. HEARING PROCEDURE 

 
Appeal procedures pertaining to final decisions made under Title 18 of the Municipal Code are specified 
in Chapter 18.80—Appeals.  Final decisions that are subject to Chapter 18.80 include administrative 
determinations.  A copy of Chapter 18.80 is provided as Attachment 6 to this staff report.  The 
following represents the sequence for the appeal hearing once the hearing is called to order by the 
Planning Commission Chair: 

1. City Staff provides a brief presentation on the nature of the appeal 
2. Appellant’s presentation of evidence, testimony and argument 
3. Presentation of evidence, testimony and argument by City Staff or other party in interest in 

opposition to the appeal. 
4. Public comment 
5. Rebuttal presentation by the appellant 
6. Motion, discussion and vote by the Planning Commission 

 
 
II. ATTACHMENTS 

1. Appellant’s Revised Notice of Appeal, dated September 14, 2011 (submitted on September 21st) 
2. Notice of Appeal dated September 8, 2011 (submitted on September 12th) 
3. Letter dated September 14, 2011 to Bruce W. Cromwell (appellant) from Judy Schmidt, Deputy 

City Attorney, pertaining to defects in the Notice of Appeal dated September 8, 2011 submitted 
by Bruce W. Cromwell. 

4. Letter of Determination from Greg George, dated September 2, 2011, to the Garden Gate HOA. 
5. Color Map:  Highlighted aerial photograph of the Garden Gate neighborhood open space areas 

prepared by the Current Planning Division dated September 2, 2011.  This map accompanies the 
September 2nd Letter of Determination.  

6. Chapter 18.80 of the Municipal Code:  Appeals 
7. Chapter 7.18 of the Municipal Code:  Weed Control provisions (with highlighting) 
8. Garden Gate Final Development Plan as approved by the City of Loveland in September, 2004 

(with highlighting and supplementary passages from sheet L2) 
9. Garden Gate First Subdivision as approved in September, 2004. 
 
 
III. BACKGROUND INFORMATION 
 
Plans for the Garden Gate neighborhood were finalized and approved in 2004.  The neighborhood is 
located in Southeast Loveland, immediately south of 1st Street, just to the west of North Denver Avenue.  
The neighborhood encompasses approximately 69 acres and includes 181 single family homes.  The 
neighborhood is built on former agricultural land and is bisected by the Farmer’s Ditch which runs 
diagonally from the SW to the NE portion of the neighborhood.  The neighborhood is zoned Planned 
Unit Development (PUD); a Final Development Plan (FDP) was approved in 2004 (see Attachment 8).  
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As the controlling zoning document for the neighborhood, the FDP specifies development parameters 
which address the variety of elements that constitute the built and natural environment of this 
neighborhood.  Among the components addressed by the FDP is the design and maintenance of the  
 
 

 
 
GARDEN GATE NEIGHBORHOOD VICINITY MAP  
(boundaries are identified by black lines) 
 
various open space tracts that are now owned by the Garden Gate Homeowners Association (HOA).  
The HOA is responsible for the care of these commonly-owned properties. 
 
Among other components of the FDP, this document specifies the landscape, planting and irrigation 
treatments for the open space areas.  These areas are treated somewhat differently than the neighborhood 
park and the buffer landscaping along 1st Street.  Specifically, these areas are specified to be planted 
with various seed mixes along with shrub and tree plantings.  The shrubs and trees are irrigated with drip 
systems; but generally the native seed planted areas are not irrigated.  While the FDP indicates location 
and type of plantings with the neighborhood, and assigns the maintenance of these areas to the HOA, the 
precise maintenance of the open space tracts are not clearly specified in the FDP.  For example, the FDP 
does not indicate how high the native grass should be allowed to grow or even whether the seeded areas 
should be mowed or not.  Nor does the FDP specify mulching, weeding or irrigation treatments for these 
areas. 
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The subject of this appeal concerns the maintenance of specified open space tracts predominantly 
located in the Southeastern portion of the neighborhood.  More specifically, these tracts are located 
along either side of the Farmer’s Ditch, and include the detention facility located at the extreme 
southeastern portion of the neighborhood next to the PRPA electrical station.  The open space tracts 
located along the south perimeter of the neighborhood are also associated with the Director’s 
determination and the subject appeal. 
 
On September 2, 2011, Greg George, the Director of the Development Services Department issued a 
determination of maintenance practices for the designated open space areas described above.  This 
determination was in the form of a letter sent to the Garden Gate HOA board and other interested parties 
(see Attachments 4 & 5).  The letter was prompted by citizen complaints that the Weed Ordinance (see 
Attachment 7) was not being enforced and that HOA maintenance practices were substandard.  The 
determination was provided to give the HOA board and other residents clear guidance as to the 
appropriate maintenance for these open space areas.  The determination was developed in consultation 
with Current Planning staff following a review of the FDP, a review of pertinent ordinances and City 
policies, and in consideration of staff experience with several other neighborhoods that have designated 
open space areas that include a variety of landscape treatments, including the planting and maintenance 
of native seed mixes.   
 
It is important to note that in the summer of 2011, prior to the issuance of the determination, staff from 
the Current Planning Division met with HOA representatives on-site, and conducted a walking tour of 
the various open space areas with the Garden Gate neighborhood.  The site visit provided staff with the 
opportunity to view these open space areas directly and discuss maintenance treatment with the HOA 
board along with representatives of the landscape maintenance company hired by the HOA.  In addition 
to the site visit, Current Planning staff reviewed the history of complaints and concerns regarding the 
Garden Gate open space areas with the City’s Code Enforcement staff.  Current Planning staff also had 
several phone conversations with Garden Gate’s property management company, HOA board members 
and other neighborhood residents, including Mr. Cromwell who ultimately appealed the Director’s 
Determination.   
 
 
IV. SUMMARY OF THE APPEAL 
 
Mr. Bruce Cromwell initially submitted a Notice of Appeal that was received by the Current Planning 
office on September 9, 2011.  This document is provided as Attachment 2.   Upon receipt of the Notice 
of Appeal, this document was reviewed by the City Attorney’s office for compliance with the appeal 
requirements of Chapter 18.80.  Subsequently, a letter from Deputy City Attorney Judy Schmidt, dated 
September 14, 2011, (see Attachment 3) was sent to Mr. Cromwell indicating the Notice of Appeal 
failed to conform to Code Section 18.80.060 in that it did not provide a satisfactory description of the 
grounds for the appeal.  Mr. Cromwell was given the opportunity to submit a revised Notice of Appeal 
by September 21, 2011. 
 
On September 21, 2011, the Current Planning office received a revised Notice of Appeal from Mr. 
Cromwell (see Attachment 1).  This document was submitted by the required deadline and was 
reviewed by the City Attorney’s office and was determined to have met the requirements of Code 
Section 18.80 concerning appeals. 
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In the September 21, 2011 Notice of Appeal letter (which is actually dated September 14, 2011), Mr. 
Cromwell elaborates on the grounds for appeal.  The following is a summary of his primary points of 
concern and objection: 
 
General Concerns 

• The appellant indicates that when he purchased his house he was informed that the neighborhood 
common areas would be maintained with lawns in a green and vibrant condition, providing 
visual unity throughout the neighborhood. 

• The appellant cites the Garden Gate Community’s Declarations of Covenants, Conditions and 
Restrictions, indicating that common areas are to be maintained in an aesthetically attractive 
manner. 

• The appellant indicates that the HOA board has not been responsive to his concerns about the 
level of maintenance 

• The appellant indicates that a Confidential Complaint was filed on March 17, 2010 with the City 
addressing code violations that never was responded to by the City. 
 

TITLE 1—Response to Mr. George’s letter--Relevant Facts and Provisions 

In this section of the Notice of Appeal, Mr. Cromwell lists in numbered items (1)-(6) that the Letter of 
Determination is not sufficiently detailed to provide satisfactory guidance in clarifying maintenance 
treatment for the specified open space areas, including areas adjacent to the Farmer’s Ditch, the 
Detention Pond and Native Seed areas.  Mr. Cromwell contends that a more precise determination is 
needed to clarify these matters, including the application of measurements, mulching standards and 
other more prescribed maintenance guidelines.  Mr. Cromwell contends that the absence of such 
clarification the Determination fails to provide an adequate interpretation of the Garden Gate FDP. 

TITLE II—GGFDP Relevant Sections/Provisions that apply—Please Consider the Following: 

In this section of the Notice of Appeal, Number points (1)-(8) are presented.  Overall, the implication is 
that the FDP calls for a “sense of unity” to be created and the distinct treatment of more natural areas 
and the groomed landscaped areas within the neighborhood are inconsistent with this concept.  
Therefore the Determination fails to interpret the FDP properly.  Moreover, the lack of adequate 
maintenance by the HOA fails to achieve this unity and fails to comply with the Municipal Code, in 
particular, the Weed ordinance. 

TITLE III—Relevant Facts to be taken into consideration: 

In this section of the Notice of Appeal, items (A) – (D) are listed.  The appellant indicates that the 
Determination establishes new rules for landscape maintenance that are sub-standard and will result in a 
negative impact on the neighborhood, including diminished home values.  The appellant contends that 
when the developer was maintaining the common properties, a more appropriate level of care was 
established.  The appellant also indicates that the Determination does not address the maintenance of all 
portions of the HOA’s common areas and therefore these standards are not being uniformly applied.   
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VI. STAFF ANALYSIS 
 
The Determination of the Director of Development Services (Attachments 4 & 5) includes a complete 
discussion of the issues prompting the need for the determination and the factors that were considered in 
making the determination.  Therefore, the September 2, 2011 Determination letter should be considered 
as a component of the staff analysis provided in this report.  The accompanying colored map 
(Attachment 5) is integral to the determination and provides graphic illustration of the open space areas 
of the Garden Gate neighborhood that are subject to the determination. 
 
As addressed previously in this report, the Director’s Determination became necessary in order to clarify 
maintenance issues regarding certain open space tracts within the Garden Gate plan boundaries.  The 
Garden Gate HOA board specifically requested a determination following an on-site visit with Current 
Planning staff and HOA representatives in the summer of 2011.  The site visit had been preceded by 
citizen code complaints as well as confusion expressed by the HOA board as to the correct parameters 
for maintaining the open space areas.  The purpose of the determination was to clarify how the various 
open space and wetland areas are to be maintained by the HOA.  The Director’s determination was 
designed to provide sufficient detail to guide the HOA in this effort without prescribing rigid provisions 
that would be burdensome for the HOA to implement or for the City to enforce.  Intentionally, the 
determination gives the HOA some latitude in their maintenance while ensuring consistency with the 
approved FDP and consistency with guiding City policies including the Open Lands Plan.  Experience 
with similar open space areas in other neighborhoods was also taken into consideration in developing 
the determination.   The open space areas in question do not include the neighborhood park, the 
landscape buffer along 1st Street, nor the individual residential lots.  The areas in question are common 
areas designated as open space that are landscaped with a combination of seed mixes, trees and shrubs.   
 
A significant factor in making the determination related to maintenance for the various open space areas 
under consideration relates to the planting and irrigation plans as specified in the Garden Gate FDP.  The 
level and type of maintenance should be consistent with these factors.  For example, areas planted with 
native seed cannot be groomed like blue grass or fesque turf, even if irrigated.  In fact, when such 
grasses are cut, the native grass environment is compromised and becomes more susceptible to erosion 
and weed infestation.  Native and wetland seed environments depend on the shading provided by long 
grass blades that help to protect the soil from excessive sun and heat, and help to retain soil moisture.  
This self-shading effect also tends to help the grasses flourish and prevent encroachment by weeds and 
noxious plant species.  Longer grasses also provide some cover for smaller animal species which may 
frequent such areas.  Some spraying for noxious weeds is still appropriate for such areas.  A groomed 
treatment cannot be readily achieved for such areas without a replanting of turf grasses in combination 
with regular irrigation.  A breakdown of how the individual open space areas within the neighborhood 
are to be treated is provided on pages 2 and 3 of the Director’s Determination letter. 
 
Therefore, as planted, the open space areas in question are designed to be native or natural areas.  
Importantly, these are not turf areas.  These areas are designed to serve as transitional areas adjacent to 
designated environmentally sensitive areas. Such areas serve provide a more natural environment that is 
integrated in to the neighborhood as designed and specified by the FDP.  Such areas support wildlife and 
offer a lower-maintenance area that can reduce costs to the HOA.  As the FDP indicates, this open space 
provides a naturalistic design that takes inspiration from the natural plant communities and wetlands 
found on and adjacent to the Garden Gate neighborhood.  
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Based on the discussion above, it became logical and necessary for the Director to exempt certain open 
space Tracts within Garden Gate from the City’s Weed ordinance (see Attachment 7).  This ordinance 
specifies that grass, weeds and many other types of vegetation in excess of 8 inches in height constitute 
weeds and must be trimmed.  Such trimming or mowing of native seed mix areas would be contrary to 
the sustainable health of these areas.  In Section 7.18.030, authority is given to the manager of the City’s 
Long Range Planning and Natural Resource Division to grant exemptions to the Weed ordinance to 
dedicated public or private open lands.  As the Director of Development Services currently oversees the 
staff of the City’s former Long Range Planning and Natural Resource Division, it is within the 
Director’s authority to authorize this exemption or allowance. 
 
In summary, the Director has acted within his authority specify maintenance requirements for identified 
open space tracts within the Garden Gate First Subdivision.  These maintenance requirements are 
derived directly through a careful reading of the Final Development Plan, the study of on-site 
conditions, a review of practices administered on similar lands within the City, and a review of 
applicable City policies and regulations.  The Director has properly interpreted the Garden Gate Final 
Development Plan and applied appropriate maintenance provisions to ensure that the design for the 
intended design for the neighborhood is sustained. 
 
 





































































































































































































































































