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 DISTRICT COURT, COUNTY OF LARIMER, 
STATE OF COLORADO 
Court Address:  201 LaPorte Avenue 
                          Fort Collins, CO 80521-2761 
Phone Number: (970) 494-3500 

 
 
 
 
 
 
 
 
 
 
 
 

▲ FOR COURT USE ONLY ▲ 

 
CITY OF LOVELAND, a Colorado Municipal 
Corporation, 
Plaintiff. 
 
v. 
 
ROGER GOMEZ, 
Defendant. 
 
Attorneys for Plaintiff City of Loveland, a Municipal 
Corporation: 
Alicia R. Calderón, #32296 
Assistant City Attorney 
Derek Turner, #44091 
Assistant City Attorney 
Loveland City Attorney’s Office 
500 E. Third Street, Suite 300 
Loveland, CO 80537 
(970) 962-2544 
alicia.calderon@cityofloveland.org 
derek.turner@cityofloveland.org 

 
 
 
 
 
Case Number: 16CV 30703 
 
Courtroom: 4A 

 
REPLY IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT  

 
 
 COMES NOW Plaintiff, City of Loveland (the “City”), by and through undersigned 

counsel, and submits its Reply in Support of its Motion For Partial Summary Judgment 

(“Motion”)1, and states as follows:  

                                                           
1 The City’s Motion was captioned with a typographical error as “City of Loveland’s Partial 
Motion for Summary Judgment,” rather than the intended “City of Loveland’s Motion for Partial 
Summary Judgment.”  The City submits this notice of errata and corrects the caption in this 
reply.  
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The City’s Motion seeks summary judgment for a prescriptive easement to operate, 

maintain, and repair existing electric transmission lines (“Power Lines”) located on the property 

of Defendant, Roger Gomez.  Those lines have existed in their location since no later than 1970 

and were upgraded in 1979 to their existing construction: large, high voltage transmission lines 

mounted more than fifty feet above the surface of the ground on 110-foot high steel poles with a 

concrete base.  See Motion at 4; Affidavit of Brieana Reed-Harmel, Exhibit 7 to Motion.  The 

City’s Motion neither requested this Court’s determination as to the specific area of the easement 

claimed by the City, nor on the reasonable use of the servient and dominant estates.  Those issues 

will be determined at trial.  Rather, the City’s Motion simply sought a ruling that the City has 

satisfied the necessary elements to quiet title for a prescriptive easement for the Power Lines.  The 

Court’s findings would simplify the issues at trial.  

 Roger Gomez’s Response to City of Loveland’s Motion for Partial Summary Judgment 

(“Response”) challenges the City’s requested relief only on the element of whether or not the 

possession was adverse, indicating an admission or acceptance that the other elements have been 

met.  Mr. Gomez speculates that a license agreement described in a 1989 assignment allowed the 

City to construct the power lines on land owned by the Colorado & Southern Railway Company 

(“Railroad”) included this easement area.  However, that license actually concerns a power line 

crossing through downtown Loveland, rather than the subject property.  Mr. Gomez points to no 

evidence that shows that the City had permission of the railroad to construct, operate, maintain, 

and repair the Power lines, and claims that general statements about the City’s history of working 

with the Railroad, and a license agreement for a different section of power lines, is sufficient to 

rebut the presumption of adversity that arises from the City’s establishment of more than eighteen 
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years of open and notorious use.  See LR Smith Investments, LLC v. Butler, 378 P.3d 743, 747 

(Colo. App. 2014).  This Court should find that Mr. Gomez’s Response fails to present any 

evidence to rebut the presumption of adversity and merely alleges permissive use, with no 

evidentiary support.  See id. at 748.  Because Mr. Gomez fails to rebut the presumption, the City 

can satisfy the element of adversity as a matter of law.  

The remainder of Mr. Gomez’s Response ignores the limited scope of the relief sought by 

the City’s Motion.  Instead, the arguments on pages 6-8 and 9-11 of the Response are primarily 

aimed at issues of fact on which the City deliberately did not request rulings—the specific scope 

of the City’s easement and the reasonable usage of the servient estate given the existence of an 

easement.  Those issues are irrelevant to the relief requested by the City’s Motion and the City 

does not dispute that the scope and use of the dominant and servient estates must be the subject of 

the trial to the Court.  However, a ruling by this Court that the City has satisfied the elements of 

prescription for an easement for the Power Lines will considerably simplify the presentation of 

evidence in this case, and will reserve for trial only those disputed issues of fact and law related to 

the scope and use of the easement the City has perfected through more than forty-five years of 

continuous occupation and use of the property.     

I. Defendant’s Response highlights the lack of any evidence of permission from the 
landowners for the City’s installation, operation, and maintenance of the Power 
Lines 

 
Mr. Gomez’s Response challenges only one element of the test for a prescriptive easement, 

which requires that the use of the servient estate must be adverse and not by permission.  See 

Weisiger v. Harbor, 62 P.3d 1069, 1071 (Colo. App. 2002).  Eighteen years of open and notorious 

possession and use of land establishes, as a matter of law, a presumption that such use was adverse.  
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Id.  “Adverse use need not be established by a hostile or antagonistic act and thus, if all other 

elements are met, an easement may be acquired through the acquiescence or silence of a property 

owner.”  LR Smith Investments, LLC v. Butler, 378 P.3d at 747.  To rebut the presumption of 

adversity, the landowner must establish the initial use as permissive.  Id. at 748 (emphasis added). 

The Response fails to establish the City’s initial use as permissive.  The Response claims 

that the City must have had some permission to construct the Power Lines on land owned by the 

Colorado and Southern Railroad, and points to a document referenced in Exhibit D of Mr. Gomez’s 

Response, an Assignment of Leases and Permits from the Burlington Northern Railroad Company 

of various agreements related to the abandoned “Arkins Branch Line.”  That April 9, 1963 

agreement for an “Electric Transmission Line” (attached hereto as Exhibit 1) is irrelevant to this 

case and the City’s claims for a Power Line easement on Mr. Gomez’s property.  The agreement 

authorizes the City to construct, maintain and use an electric transmission line on the railroad’s 

right of way from “the west line of Grant Avenue, and thence running in a northwesterly direction 

crossing the main track of the Arkins Branch at Mile Post 61.28, along the south side of West 8th 

Street.”  See Electric Transmission Line License, April 9, 1963, Exhibit 1. That description places 

the area of that license to a section of the track far to the east of Mr. Gomez’s property and within 

the downtown core of the City of Loveland.  This document, and the Burlington Northern 

assignment of previous Arkins Branch line licenses, in no way establishes the City’s permissive 

construction of the Power Lines on Mr. Gomez’s property.  Neither Mr. Gomez nor the City can 

point to any evidence indicating that the City had the permission of the railroad to construct the 

line.  Neither party has found a license agreement for this property or this section of the power 

line, and neither party has provided in discovery any evidence of the Railroad’s permission or 
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disclosed any witnesses or factual evidence that could reasonably support a finding that the initial 

use was permissive.  

The Response then highlights the undisputed fact that the City commenced condemnation 

actions to acquire nearby land for the Power Lines—but failed to do so for Mr. Gomez’s land that 

was then owned by the Railroad during the initial construction of the Power Line and then sold by 

quitclaim deed to the Millers in 1971.  The Response highlights payments made to landowners for 

the Power Lines’ right of way as described in the 1980 agreement with Platte River Power 

Authority (“Platte River”)—but points out that “[n]one of those listed were predecessors in title of 

the subject property.”  Response at 5.  Further, at the time of that study, the Millers, not the 

Railroad, owned the land in question.  The Millers owned the land at the time the City upgraded 

the Power Lines to their existing structures (including 110-foot high steel towers) and undoubtedly 

used large heavy equipment for installation.  Therefore, the documents and facts described in Mr. 

Gomez’s Response fail to establish, or even suggest, that the City obtained permission to install 

the Power lines on the land of the railroad in 1969-1970.  The Response does not allege any facts 

or evidence concerning the Millers’ ownership of land. The silence of the Railroad (from its 

ownership of the land during 1969-1971) and the Millers (from their ownership during 1971-2002) 

does not demonstrate permissive use or rebut the presumption of adversity that must arise through 

the establishment of the multi-decade period of open and continuous use of the land.  See LR Smith 

Investments, 378 P.3d at 747 (adversity can be established through acquiescence or silence of the 

owner).  To the extent that Mr. Gomez’s numerous predecessors in title during the forty-plus years 

from 1969 to 2013 silently acquiesced to the City’s operation, maintenance and repair of the 

enormous and immobile Power Line structures in no way establishes permission or rebuts the 
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presumption from the decades of continuous use that such use was adverse.  See id. This is a 

question of law, and the City seeks a ruling that all elements for adverse possession have been met.  

As stated at page 6 of the Response, “the City has produced no document regarding the 

character of the right it obtained to install power lines on the Railroad property”—because no 

document, according to City files, exists in the first place.  Mr. Gomez’s Response fails to rebut 

the presumption of adversity that must arise from the City’s forty-five years of use of the land for 

electric transmission lines.  This Court should find that the City’s forty-five years of occupation 

of the property, without payment, license, or any suggestion of permission from either the railroad 

or the Millers satisfy the element of adversity for a prescriptive easement.  

II. The City’s Relief Requested is for Partial Summary Judgment with respect to the 
elements of a prescriptive easement for the Power Lines – not the specific metes 
and bounds of the easement or Mr. Gomez’s reasonable use of his servient estate 

 
The Response quotes and refers to the City’s survey in its Amended Complaint for the 

claimed area of the easement. Nowhere in the City’s Motion did the City request the Court issue a 

ruling determining the metes and bounds of the claimed prescriptive power line easement.  

Although the survey describes the easement area claimed, the City will present evidence at trial 

regarding the use of the easement area requiring such an area. The Motion presented undisputed 

evidence that the City satisfies the elements of prescriptive easement and requested this Court’s 

determination that the City has acquired an easement by prescription for the obvious physical 

structures on Mr. Gomez’s property that transmit electricity for the benefit of tens of thousands of 

Northern Colorado residents and businesses.  Contrary to Mr. Gomez’s statements in the Response, 

nowhere in the City’s Motion did the City request the Court’s specific determination of the 

boundaries of the easement, or the restrictions and reasonable uses Mr. Gomez should be permitted 
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to make on the land he owns that is burdened by the easement.  However, the scope of the trial 

will be significantly narrowed if this Court rules that the City has satisfied the elements for a 

prescriptive easement for the Power Lines.  

Pages 9-12 of the Response therefore present argument on issues not at issue in the City’s 

Motion.  The City agrees with Mr. Gomez’s discussion of the law of reasonable use of an easement 

and that the issue of what constitutes a reasonable use of Mr. Gomez’s servient estate will be the 

subject of trial in this case.  The City’s Motion does not request this Court’s summary judgment 

on this issue.  

III.  This Court should declare that the City owns a prescriptive easement for the 
Power Lines, thereby simplifying the evidence and issues for trial 
 

A ruling on the City’s Motion will save the litigants the time and expense of trial time on 

those limited issues briefed in the Motion.  See Abrahamsen v. Mtn. States Telephone & Telegraph 

Co., 494 P.2d 1287, 1288 (Colo. 1972).  Mr. Gomez’s Response essentially admits the City can 

prove the first two elements for a prescriptive easement for the Power Lines (open and notorious, 

and continuous use for at least eighteen years), thereby establishing the presumption of adversity.  

Mr. Gomez’s Response fails to rebut the presumption of adversity that arises from the City’s forty-

five-plus years of continuous operation of the Power Lines on the property, and fails to establish 

that the Power Lines were constructed with the permission of the Railroad.  This Court’s 

determination that the City has satisfied the elements and owns a prescriptive easement for the 

Power Lines will conserve the parties’ resources at trial and allow the parties to focus during the 

Court’s limited trial time on the disputed issues of material facts remaining.  
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WHEREFORE, the City requests this Court enter an order finding that the City has 

established the elements to be declared the owner of a prescriptive easement to operate, maintain, 

and repair Power Lines on Mr. Gomez’s property.   

 

 

Dated this 22nd day of June, 2018. 
 
      CITY OF LOVELAND 
      Original signature on file 
      By: /s/ Alicia R. Calderón    
      Alicia R. Calderón, #32296 
      Assistant City Attorney 
 

By: /s/ Derek Turner      
      Derek Turner, #44091 
      Assistant City Attorney 
 
      Loveland City Attorney’s Office 
      500 E. Third Street, Suite 300 
      Loveland, CO 80537 
      (970) 962-2544 
      Alicia.Calderon@cityofloveland.org 
      Derek.Turner@cityofloveland.org 

 
 

 
CERTIFICATE OF SERVICE 

 
 The undersigned certifies that the foregoing Reply in Support of Motion for Partial 
Summary Judgment was served by Colorado Courts e-Service on this 22nd day of June, 2018 
to the following: 
 
Kathie Troudt Riley 
Kathie Troudt Riley, P.C.  
2903 Aspen Drive, Unit D 
Loveland, CO 80538 
Attorney for Defendant Roger Gomez 
       /s/ Lana Scott    
       Original signature on file 
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