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lN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Crvil Actron No. 09-cv-02802 REB-MEH

_._reREMYC.MYERS S S ~RECEIVED -

Plaingff, . .| 0CT1820m
v : | B L CIRSA

BRIAN KOOPMAN Detectrve in the Loveland, Colorado Polrce depadment in hrs N
individual capacity; -

Defendant.

- PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
(DOCKET #230, FILED 09/24/2012)

Piarntrff by and through hrs A’rtorney Randall R Meyers respectfully requests ‘
rthls Court deny- Defendant's Motron for Summary Judgment (CMIECF Docket #230,
frled 09]24/2012) For his Response Plarntrf‘f statee as followe |

L REB Civ. Practice Standard V.1A. Certrficatron

Piaintiff's. Counsel herel:ry -certifies that he has read and _complied with the
PreciiCe of Standa'rds of this "C'ou‘rt govarnihg the rermafring end -nrershaling of a
response to a motion filed under Fed R.Civ.P, 56. |

| 11 INTRODUCTION |

Thrs is the second of two motrons frled by Defendant that seeks drsmrssal based

=on qualrfled rmmunrty Defendant'e motrons are frled pursuant to Fed R.Civ.P. 56.

Dejendant s latest motion drscloses few new facts that are benefrcral to his position. In



Defendantfs ~second attempt, “he 'continues to misch_aracteriee cerlain facts as
“undisputed” and adds an additional_"list of facts he claims Plaintjff is “unable” to dl_spute.
-dstensibly to support his claim that'he‘had' probable cause.. The stated “undisputed
_ fa_ets in fact are drsputed and Plamtlff addresses these drsputed facts below
' W PLAINTIFF'S STATEMENT OF FACTS - |

The followmg facts are what F’Iarntrff knows to be frue from personal knowledge
revrew of the vrdeo suwelllance and his personal mvestlgatron In addition, Plamtlff _
-othenmse corrects or amends Defendant’s STATEMENT OF UNDISPUTED FACTS
, | (Defendant s Motion For 'Summary Judgment [#230] p- 4) as follows (Pla;ntrff’s response
corresponds to Defendants statements by paragraph number) | |

1. '7 Defendant’s fi rst paragraph contams three d|8puted statements
Defendant alleges that his. probable cause arose - from two sources his own -
B lnvestrgatlon and that 1nformat|on provrded by a “relrable" infon'nant Fmally as his thll‘d
statement of purported fact Defendant asserts that the m.-camera interview of the Cl by -
Magnstrate Hagerty confrms the Cls exrstence and hzsfher rellablllty (Defendants
B Motron For Summary Judgment [#230] p. 5. ) |

- a. Koopman s Investrgation

Verv Ilttle of- Koopman’ “own ;nvestlgatlon proved to orowde probable cause as _
the record naw shows Much of Koopman s personal involvernent in the lnvest:gatron
-actually dlscredrted the lnformatlon prowded by his CI it IS also revealmg as to the

reckless and malicious nature of his actrons Legally, only those mvestrgatlve actlons by

8%



‘K_ofoprnan prior to the applicatic'n for a search warrantwill assist him on the _'issuer of
prc;bable cause. | |
‘ For instanue Roopan scn_duct"d & p_erscna_l,' chysical survelliance of the -
. subject property whlch occurred after he obtained the Cls report but pncr to the.
mstallatlon of his surverllance cameras. Exhlblt A, chpman s depcsutron at pg 21, In
21: 25 Pg 22, In 1-25. This pre camera survelllance revealed nothing to conflrm the Ci's. .
-: 1nfcrmat|on other than that Plamtrff Iwed on the premlses Exhrblt A, atpg 31 in 10-21
‘ b. Informant’s Rellablllty _ |
| ~ Defendant has: provrded ncthlng to substantlate the relrablllty of hlslmformant
: Asrde from the naked assertrcn in hIS affldawts and subsequent motrons that his -
lnformant had prevrcusly prowded accu rate lnformatron regarding the locatron of wanted 7 7
fugrllves (Defendant 5 Mctlon For Summary Judgment #230] p. 5) the record is void of
any specmc information which would lend Gl'edlblhty tc the mfcrmant's lnformatron and
. enable a magistraie to render an |ndependent declsmn First, the alleged prior truthful
lnt’ormatron used to substantrate the Cl's reliability was of a type wholly unrelated o the
sub]ect matter in this case. The district court Judge tcok the statement cf reliability at
‘ 'face value and never requrred- Kcopman to provide the detarled. and specrfrc_ information

_ leéally required to support a -clalm'thata 'ccnf dential informantis reliable Koopman

' -can pornt to no smgle piece of ewdence outsrde of the lnfcrmatron provided by his Cl

, that provrdes probable cause oreven substanttates the Ll S- rnfcrmatlcn




c. Magistrate's In.Camera interview of CI
Defe_ndant imprOperly, uses the _Magistrate"s interview of‘ the CI as evieentiary ‘
support of 1) the CI' § exrstence and 2) the CI ) mformatton Plaintiff believes that
Maglstrate Hagerty tnterwewed a person or persons Plalntltt does not know what
'steps lf any,. the maglstrate took to venfy that the person or persons was the-same
person or persons alleged to be the Clt that provrded the |nformat|on as claimed by
" Koopman.' In short, there |s‘no, information due to the protective crder [#54], from
whrch anyone can reach any conclusrons regarding the. magistrate’s interview: ‘The
magrstrate s order only found that the Cl was a “tipster” and that his |dent|ty drsclosure
wrll not ald" Plaintiff's case. | |
o Therefore -the baS|s of - Plalntrff’s premrse in thls case, that no such CI existed,
rernams unchanged in that the alieged mformatron provrdecl to Koopman was so0

- substantlally false that Plaintiff | is only Ieft to dtspute that the Cl in the manner alleged.

. _by Koopman ever existed.” The lnaccuracy of the Cls rnformatron is more readily

, apparent now after the search then rt was o Plarnt|ﬂ‘ prror to the search
| 2, _' Koopman s next statement of “fact” in his motron is that due to legitimate
safety concerns he sought a "no- knock“ search Warrant However the watrant affidavit
' only references one pnor event |n 2002 and describes what Myers was charged“ wrth
- (Exhibit B - Affi davrt Fora No Knock Search Warrant p 3) At the ttme of the statement
- in the warrant aﬁtdawt and agam in his motron for summary Judgment Koopman would
have been futly aware of the factual clrcumstances and the dtsposmon of the 2002 '

.event Koopman failed to reveal to the court, |n erther 2007 or now in 2012 that
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Plarntrff‘s ‘criminal record reflects no more than a mrsdemeanor conwctron Koopman :
elso failed to reveal then, as now that the 1l|egal possessron of a weapon charge' |
lnyolved-the attempted. manufaoture of a gun silencer that was both amateurish and .
Iikr;ely i_noperabl_e (E)rhibit' C,_—_Sppplemental Fte'ld‘ incident Report, p.2, 14). ~ This
| methodology of information twisting employed by Detective Kocpman is deceitful and
mi:s;l,eading, since he is in possession- of the full fectoe‘l' ‘circun"_lstances su'rroond_ing his
| clleims Jeremy Myers was convicted ofa misdemeenor' only‘ inj,the 2002 event Jeremy
Myers has no conviction record of “drug related crrmmal offenses” stemming from that
-InCldent contrary to Defendant Koopman s insinuation (CMIECF Docket #230 E)l.’hlblt A-
1, p 2. 1] 5). Nn athar cnmmal charoes have been filed aoalnst Mr. Mvers since that
rncrdent Affidavit of Jeremy C. Myers atp. 9.9 24 ExhlbrtD |

| 3. Again, as |n_ thel precedrng peragraph,, Koopmen deceives and thereby
miéslea‘ds the court m his expression.of concern about'--th'e safety of law enforcement
Mr Myers has never drscharged a flrean'n on the premlses since 2005 and has never -
been questioned by any law enforcement officer. reqarqu any clarm that a discharge
had occurred. He has never had_— any complemt from any n,ergh‘bor about such sounds.
D&ugtas Stotz, a business neighbo'r‘ confirms that. Affid’av-it‘- of Jeremy C. Myers at p. 9,
| 25 Exhibit D; Affldavrt of Douglas Stotz; Exhibit E, (orrglnal f“ Ied as an attachment to
Plamtrffs Response to.Defendants’ Motron for SummaryJudgment f#64).

Moreover Koopman is or should be aware of the basis for the spray palntedrrr

warnings on the bu_r]drngs. Ther_e are numerous pollce reports in exrst_ence-mdxcatlng,



and conﬁrmmg the existence of the pamted wammgs years before the investigation by
Koopman in 2007. -- -
. The premises have been the subject of extenslve vandalism, theft, burglary, and
geu%ng graffiti since Jim Myers ‘and hls business parher have owned the property. The
I’Vi{(ere' have taken steps tn_ey believed would Qiseour_ege trespess'e_rs,'-wnich included
. _p_a%inting sig ns on the buildings and spreading spent shell'ca,sings around the ground for
effect “This decision had nothing to do {r;lith any dfug operation on the premises.
because there never was any such operatmn Affidavits of Jeremy C. Myers, Exhlbl‘l: D,
p.: 11 129 31-32 and James B Myers Exhnhlt F, p 9 f 28. Had Defendant been
d|!|gent in his pre- warrant mves’ngatlon this |nformat|on coutd have been easily
dlscovered To the extent that -it was not, Koopman either mtenttonally or recklessly
_ m|eled the court.
‘ 4. This stafem'ent-is opin'ien eeif,-eerving[ and lacks fac'tual suppert
| 5. This assertion is.inaccurate. The Affldawt for a No Knock Search Warrant
(Exhll:nt B) describes the place to be searched as 1101 N, Madlson St Loveland,
quorado.- The correst address is ‘Madison Avenue rather than Street. Koopman'’s
seiarch encompassed the “_whi'te.‘ building” adjaeent to the Myers" property at. 1101 N.
| Medison Ave. The ade!ress of t'nisradjacent property- is-1149 N Madison Ave. and is
owned separately Iocked and not accessuble by Plaintiff (Exhthlt F-p.9127). Much
of: the mcnmmatlnq e\ndence selzed that Koopman used to vahdate his search was

selzed from this property. Thls error by Koopman and this entourage was reckless,



careless amateunsh and potentlally fatal to therr cnmrnal mvestlgatlon Exhibit-A, N

Koopmans deposrtlon at pg 116 In 12-25 pg 117 In 1-25 pg 118, In 1-21. |
6 " Defendant's statement in this paragraph is. maccurate and dpsputed The

meth'o_d used .by‘ Defendant in conductlng the search, mcludmg the use of the SWAT

team ‘was completely unnecessary.. Je-remy Mye‘rs'had not. lived on the premises for.-

' over a month prior to the search and Defendant Koopman was offered the keys to enter

‘ the burldrng more than once. by JIlTI Myers Mr, Myers offered to let h|m in-and tour the

} premrses with him. Mr Myers speclfrcally advised Defendant Koopman that Jeremy

o had not Ilved- on the property for over-a month and: was not there. The sunrerllance

tapes had Koopman revrewed them, would have confrrmed that Plamtrff was not there
The force used caused exteﬂe-ve pmpertU damage’f. .e rV'o id have easrly been avoided.
Aff‘ dawt of James B Myers at1] 23 p-8 1 24-28, p hrbrtF |
7. © Plaintiff concurs W|th Defendant's statement in paragraph 7 of hrs Motron
8 - As prevrously noted rt is disputed that Defendant searched the proper
rpremtses |dent|f|ed in hls Affrdawt Moreover any- belref Koopman held regardmg
"lncnmmatrng" evrdence based on presumptive posrtwe freld test results was misplaced.
Koopman mlsused and mlsread the field tests (Exhrbrt G p. 11, In 22-25 P 12 in 1-8.)
' he used despite acknowledglng the multlple tlmes he has used them 'Exhibit A,
-Koopmansdeposmon at p. 105, In 24-25, p. 106 in1- 14 |
g, It is actually known only to Koopman as to why Plaintiff was arrested and
| ]alied by Defendant other than to presume it was done mahcrously Myers with
, counsel had arranged to turre hrmself in on a warrant wrth a pre -set. bond amount It |
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| | inifo_rmation cited by the Cl and cbntained in the warrant affidavit of Keo'pman has been

. ehiown to be' faise. | S

. c.thrue.  This is, apparently, Defendant's very Iaberieusl way of stating‘
thet E!_a_intiff at one time had-resided on the premises'."-at'1‘101 N_. Madison. A fact not
dii;sputed by Plaintiff. - |

o f. thru.g; Theee 'statements are only ,partiall_y correct. 'As previ,ous'ly-
| ‘ndted. the statement made in paragraph g. is rnade witnout cdntext in thet.rany weapons
possessed by Plaintiff were Iegal and therefore provides no, basis for Defendant in
establrshmg probable cause. |
_ h. This is a false statement as- is the content of Defendants fn5_
(Defendants Motion For Summary Judgment [#230] p 12) Defendant checked the |
NCDTF |nte|lrgence database based on questions Plaintiff posed to Koopman at hlS
deposrtlon (Koopman Deposmon Exhlbrt A, p 80, In 15- 25) and the subseguent
|ssuance by Plaintiff of a subpoena duces fecym to the drug task force to ascertaln the
accuracy of Defendants assertlon in the warrant aﬁ" davit (Exhlblt I) - Of course,
Kdopman .would- know that t_here. wa_s 10 such mforrnatron m the task :force records,
-h_einee the footnoie to his motion. in fact, the'responee to the subpoena revealed only
Me-records on Shane McWhorter, one was an investigatie'n into a stolen rabbit and the
ar;er involved a carelese dri'ving‘incident (Exhibit J‘) -'-crearry then fhe LCDTF records
on: MF. McWhorter were not purged as :ndacated because two. records continue to exist,

Perhape more telllng is the- fact that rf the records were purged every 5 years they would

have been purged already by the mvestrgatlon in 2007 Even giving Koopman the
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i As'previOUSty.notegl, Plaintiff moyed from 1101'Madison Ave. oh',
Juty 28, 200'f Trash searches made subsequent to that date would most definitely not
_be attnbutable to Plamtlff ‘This'is an addltronal consequence of Koopmans poor
mvestrgatron Both personal observatmn and video surverllance wouild have confirmed
_ thls Affidavit of Jeremy C. Myers ExhrbltD p- 10, 1]29
1. thru m. The results of Koopman s trash search is the product of poor
o mtrestrgatron wrong. conclusrons, rmproper or mtentronat misuse of field tests and
melrce in that Defendant had a predetermlned conotusuon he was atternptlng to reach.
- n. Plarntlff has drsputed these facts. Affidavit of Jeremy C. Myers,

ExhlbltD p. 5-6,9 13-14.
- o. -Again, dtsputed by Plaintiff. Aff:davrts of Jeremy C. Myers Exhlblt

D p 8, 1120 and James B. Myers ExhlhltF p. 8, 1]138 14, |
! p. P!atntn‘f does not drspute the fact of the pamtmgs Plaintiff, his
‘father, and previous sheriff's reports cont“ irm these pamtlngs were in emstence well
before thls rnvestrgatlon Aﬁldavats of Jeremy C Myers, ExhlbltD p. 11, 1] 31, and
JamesB Myers Exhibit F, p. 9, 1]28

'q. " This is a false statement After further drscovery responses -
| Koopman was able to identify only one person he allegedly spoke to Clearly the
statement is erther false -or a mrsleadmg exaggeration. Affldawt of Jeremy C. Myers
Exhlblt D, p. 9 1]25 _

r. Pialnttff dlsputes thls statement Afﬁda’vit of .teremy C. Myers,

ExhlbttD p. 12,133,



'

As noted very ilt'tle if any, of the facts staled in Koopman s warrant affldawt and
the results of his ensuing search are undisputed. |
V. ARGUMENT AND LEGAL AUTHORITY

A Introduction -

Defendant's most recent Motion for Summary Judgmeht'[#230] appears to‘argu'e-_

- mlx of hIS first motlon on qualtfled lmmumty his subsequent motaon for Judgment on
the Pleadlngs and his current mot;on which, by all accounts is a hybnd of a motion for
su;mmary judgment and a motion fpr summary judgment based on quaht“ ied immunity.
'Irr;speclive -of what it is titied', Defehdént seeks summarf judgment on the dual issues
of* probabie cause and mallcwus prosecutlon

“This Court has already resolved many of the cons‘atuttonal issues that Defendant

7 argues- :ln‘ the Order Concerning Defendants' Motion' to DiSI’nlSS [#140], this Court -

stai;ed-, . ._giv_en the analysis of the Tenth'. Circuit in 'Mondfagqn, | conclude that_
o M;%(ers-.' has stated -a poté_ntial_ly-:_.viable proc,ed'ural_ due _proce‘ssl claim- under the
. Fc;urteénth Amendment". Likewise; as o Plaintif's Fou’fth Amsndment claim, this Court
fo[;nd..- “Assuming these specifié 'faﬁtUal.-aIIEQationé [in the amended complaint] about
Kofopm_an to be true, it is piauéibi’e_that Myérs can ,éstéb,l'is‘h the malice element of a
F pf_m"th. Am_éhdment malicious prosecution claim®. |
. | B I_'-‘ro.b'able Cause - -
Plaintiff first addresses the -.issué of probable cause because, as a threshold

iss;ue-, the Plaintiff's ‘c!,aim for malicious prosecution fails if probable cause exists.
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Novi.t'sky’ V. Crty of Aurora, 49_1 F.3d 1244, 1258 (10" Cir. 200_7)', Order Concerning
Méoiions For Summary Judgment [#126], at p. 10. | ‘

“Summary Judgment isa remedy lntended to be used Spanngly A court grants |
: summary judgment for the moving party only where there is no genume issue as fo any
matenat fact in the pleadings, depos:tlons answers to mterrogatorles admlssmns -and
tafﬁdawts » Barton v. City and County of Denver, 432 F Supp 2d 1178, 1188 (D Colo.
,ZQ:OB) citing Fed.R-Cw.P-. 56. _As_ to the, matter of prob_able_ cause; glven_ that this is.a
_ .Vci\}it aotion"brought under §'19§33_-,_: th_e determination of whether probabte cause existed is
ncét a proper subject for summary j,udgmen_t: it is a matter of fact to be tried. “We have.
Ioritg recognized thet it is a jury question in a civil rights euit, wttether an ofﬁoer had
-probab[e cause 1o arfest” DeLoach v. Bevers, 922 F.2d 618,623 (10" Cir, 1990). -
: ':'V\there there. is a qUestion of faot'”or ‘room _for a difference of -opinio‘n’ about the
enstence of probabte cause, it is a proper queshon for a Jury d Asten v City of
Boulder 652 F.Supp.2d 1188, 1201 (D Coto 2009\ ouormo Bruner v. Baker 506.
F3d 1021 1028 (10" Car 2007).

Here ‘Koopman's erroneous determmatlon of probable cause was baseo almost

entqrety on mformatlon received. from his Cl The record mdlcates that Koopman was

,abte to corroborate very little . of the mformants mformatton other than the fact that

- '_.Plalntiff resrded there at 1101 N Madlson Ave. at the begmnmg of the mveshgatlon ‘

Koopmans Deposntlon ExhlbitA p 31 In 13-21,

Ie.. tff starts first w:th "us complamt that ho probab.e cause existed fur the .

-|ssuance of the search warrant. This argument conslsts of two components




1 Defendantinitieted this investi_gati_en based solely on information
prpwded by &n undlsctosed Cl. - He e!eimed the inrerrharit to be retiable but feiled to

.-:offer the court SUfftCtent detail as'to this determnnatlon Koopman s only claim ie that the
.'Cti had previously given him re__lleblle information and that_the topic - of the previous
intormation.was information on knb_wn fugitives, not meth lebs.' Thiskmig‘ht support the -
co:ncllueion that the. Cl is a “snitch” but provides the reviewing court with no information .
as to the basus of the Cl's knowledge For instance, would the Ci know what a meth lab
loeked like, would the Cl know what meth is, can the Ci |dent|fy sources of dlstnbutlon
etc The Cl.is not a- cmzen or wctlm mforment and thus the relaxed standard -
appllcable to those types of mformants do not apply here
In Sumpter, et al v. Elbert Gounty Shenff’s Ofﬂce, et al 10-cv-00580- WYD- |

| 'MJW (D Colo 2012) the Court commented on the-more stringent anaIySIS applicable.
when cons:denng lnformatlon recenved from an mformant for probable cause in
pertment part, the court stated "When exammmg mfon'nant evudence used to establish
prebeble- cause. . . the skeptucnem and careful scrutnny .usually‘found in cases involving
mformants sometimes anonymous from the criminal m|I|eu . . (cltlng Easton v.

Clty of Bou!der 776-F.2d 1441 (10“‘ Cir 1985). This was not the partlcular issue

addressed by the Sumpter court but |s a local conhtemporaneous, llustration of the

general vnew regardmg- cnmlnal" mf_em'lants.~ It is clear-that this standard, nor anythmg .

‘ctose to it, was employed here..
The afﬁdawt also falls to reach the standards dnctated by mmois V. Gates, 103 .

-S.Gt. 2_31 7 .4‘62‘ U.S. 213 ~(198_3)._ 'The afﬁdavnt—submltted by Keepman Iacks the -
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. ‘-re';quired detail as to the veracity or rediability _or the CL lacks sufficient corroboration any

n::f?T the informant's information and lacks the persona!ﬁnvestigalio’n ‘required o pass the

. test set out in Gates or Agmlar v. Texas, 378 u. S. 108 12.L. Ed.2d 723,84 S. Ct -

1509 United States v. Hlttle. 575 F.2d 799 (10" Cir. 1978).

2. Plalntlff's second prong is that much of the information in the afﬂdavrt
is,-gfalse ,andlor at best an mtentronal or reckless mrsrepresentatron of the facte. For
‘ _rnstance Plaintiff believes the Cl S representatlons regardmg Shane McWhorter as an

_falleged accompllce, should have been investigated by Koopman Asrde from the
N argument that McWhorter was just. as subject to arrest and prosecution as Plaintiff,
'Keopman made no effort fo locarte _McWherier. Koofbma‘n’_s "Depesitr'on, Exhibit A p.
83 ln 3—15 Had he daene so.-rhe'_ would have discoifered' what Plaintiff discovered, which
_ wés thet.McWhorter.‘.hard left the state more _then -er 'yeareerlier and had since not
re’éumed Goser Affidévit Exhibit H, § 4. An ..oF.Fcer cehnot- rely‘on a - judicial
.determmatron of probable cause if that officer knowmgly makes fa!se staiements and
omrssrons to the judge such. that but for these falsities the judge would not have issued
_the warrant. Maﬂey v. Briggs 475 L.8. 335 108 S. Ct 1092 (1986) See Denta v.
Hoaper T74F. 2d 716, 718-19 (6"‘ Cir. 1985). |
Koopman falsified hIS rnformatlon on Mc\Nhorter in that there is no known 7
mformatron recewed by the drug task force since 2002 or at any tlme before or after
that McWhorter was distributing. methamphetamrne in the Larimer County area.
- Kcmpmans wordrng of the statement that McWhorter was arrested "whrle in

_possessron of melhamphetamlne" is carefu!ly crafted to avord glvmg the court the
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complete mformatnon on this incident in much the same manner as - hts statement '
regardmg the 2002.arrest of Plamtrﬁ To be sure, certamly at a minimum thIS
' mformatlen -was of the type of 'frn_telllgence" the drug task_force ,purport_edly had‘ on
- MécWhorter as was. the Ci's allegations that McWhorter was involved in, -t'he" presen_t
case Yet neither event made its uuay into the drug task fcrce re‘cc'rds._ (See Koo_pman :
Deposmon ExhrbttA p. 72 In 22 25 p- ?3 In 1-25; p. 74, In 1-20).
| KOOpman also avo:ded complete and forthnght mformatlon on the spent sheli
casmgs and warnincs palnted cn the burldrngs ThIS mformatlon was avarlable to
'Koopman pnor to the apphcatlon for the search warrant Thrs detective had no problem
: searchrng records for a cnmmal hlstory on IVlyers that he recklessly used in his affidavit,
but exculpatory or mitigating mformatlon failed to make |ts way onto paper Lastly,
Kdopman argues that hls obeervatlons dursng statlcnary surve:llance and via two -
' remote cameras deflnmvely show probable case. This now appears blatantly false
- Thus armed with an afﬂdawt of false staiements, false i Impressu:ns and reckless -
lnformatlon Koopman obtamed hIS warrant from an unsuspectmg magrstrate |
Genume issues as to material facts as to whether probab!e cause existed for
Defendant Koopman $ acttons clearly exlst N Defendant Koopman mlsrepresented‘
the |nc|dent in 2002, No reasonable officer would mterpret as he did what transpared in
: 2002 and rely onitas he drd for prabable cause (2) Nothlng stated by Koopman in his
aff dawt as fo the mformatlcn from the alleged ccnfrdentlal lnformant proved to be true
cther than Myers resrded there at cne tlme Much of what he clalmed could have been

- dlsproved by a reasonable review: of the video SUN&lliance he took cf the premlses (3)'
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Substantive factual disputes exist between his affidavit, statements in his deposition and -
those of Jaremy Myers and Jarnes Myers. {4) He dtd not search the correct property 7 ‘
yet claimed existence of mculpatory ewdence that came from property not owned or

accessrble by Plarntlffs Affldawt of Jeremy C. Myers at 1|7 3. 5. 20: Exhiblt ! (ongmal

flled as -an attachment to Plamtlffs Response to Defendants Motion for. Summary

'Judgme_nt [#64].; Affidavit of James B. Myers at T[-‘ﬂ -2 4, 9-12, 14 - 16' Exhibit J.

(onglnal filed as an attachment to Ptamtuffs Response to Defendants Motion for

Summary Judgment [#64] {9) AII seven of his field tests produced false positives as -
shown by the CBI results a 100% farture rate from an "expenenced" drug investigator

-who has used the. 1dentrcat test klts hund reds of trmes chpman s Deposition, Exhibit

A,‘p107 In 2-10. An mdependent prcfessionat evaluatlon of the property shows there
never was. any presence of meth Aff davit of James E. Dennlson Ph. D CIH Exhibit
l Plamtlff respectfully submrts Defendant Koopman did not have any probable

cause o execute the search warrant No reasonabie officer would have taken the

'actuons Defendant Koopman took At a. minimum, a genuine issue emsts as to this -

matenal fact. For that'reascn Defendants Motion should be-denied
D. . Plamtlffs Clarm of Malicious. Prosecutron

The Tenth Circuit has recogmzed the “wabrhty of malicious prosecutton

'- | clalms under § 1983.” Taylorv Meacham 82 F.3d 1555 1560 (10‘" Cir. 1996), But

'the decnsnons have made it clear that while ccmmon law elements are a “starting point,” "

the “core inquiry”. is “whether the plaintiff has alleged an actlcnable constrtutlcnal
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"rntru5|on on the tndwiduals Fourth- Amendment mterests "1d., at 1190, The lnqmry into
thls claim must focus on whether the force used “was reasonable under the facts and '

_crrcumstances presented.” Fogan‘y v. Gallegos, 523 F. 3d 1147, 1159 (10“‘ Cir. 2008)

Thus a factual not a Iegal determmatron is requlred Factors to consider include "the

Aseventy of the crrme at lssue. whether the suspect poses an immediate threat o the :
safety of the offroers and others and whether he i is actwely resisting arrest of attemptmg-'
' to evade arrest by flrght " !d Applymg this standard Piaintiff has clearly rarsed a

7 .genume |ssue as to these matenal facts | |
o The "cnme at: rssue" was’ a sigmf cant allegatlon but not one that. automatucally
presupposes a threat to anyone partrcularly given the realrty of the facts as they axisted
at 1101 ‘Madison Avenue The suspect“ was not on, the property and had not been
' ||V|ng there for over a month Defendant Koopman was grven thls informaticn pnor to
-the mltlatton of the SWAT team actrons and he could have mdependenﬂy verified that
'.pnor to September 5, 2007 by srmply rewewrng hrs own survelilance tapes The: record
, from the 2002 mczdent kriown and cited by Koopman repeatedly noted that Jeremy
'Myers cooperated with officers and caused no problem whatsoever. .

| A Cclose review .of Defendant Koopman's affi davrt for the search warrant reveals
very.lrttle support for advocatmg the use of the SWAT team. He must have been
concerned about that, as he trted to trump up concern" over publlc safety, knowmg that
_was essentlal to a determlnatron of reasonableness He pamted a far more vivid, less

| accurate descrlptlon of what transprred in 2002 than the record or the facts support Bui

that is no heip "An otherwise msufr cient afﬂdavrt cannot be rehabmtated by testlmony

19.



DATED the 15" day of October, 2012,
" RANDALL R. MEYERS:

| s/ Randall Mevers

_ Randali R. Meyers
Law.-Office of Randall R. Meyers :
- 425 West Mulberry St., Suite 201 -
. Fort Colling, Colorado 80521 '
. 970-472-0140 .
- Attorney for Plaintiff -
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CERTlFICATE OF SERVICE (CMIECF)

1 lhereby certlfy that on thls 15 day of October 2012, | electronically filed the
foregomg Response.to Defendant Koopman's Motion for Summary Judgment with the
Clerk.of Court using the CM/ECF system which will send notification of suoh filing to the

foliowmg &-mail addresses:

Attomeys for Defendants Brian Koopman. ‘

Kent N. Campbell
_Kimberiy B. Schutt - ‘
Wick & Trautwein, LLC.

335, College Ave., Suite3 -
Fort Collins, Colorado 80524 ..

97.0-482-4011

- - keampbell wuckléw,com

kschutt@chklaw com

Jo‘nn R Duval

Loveland Clty Attorney's Offlce .

500 E. 31 8,

© Loveland, Colo;rad_o 80537 -

870-962-2540 :
- duvali@ci.loveland.cous

A

8/ Randall R. Meyers___ .
‘Randall R. Meyers '

Law Office of Randall R. Meyers
123 N. College Ave, Suite 330
Fort Collins, Colorado 80524

| 970472-0140
" randymeyers@att.net

Attorneys for Plaintiffs Jeremy €.

Myers and Great Western Salvage L.TD
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