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FOR THE TENTH CIRCUIT

BOGCKETING STATEMENT

Case Name: JEREMY C, MYERS, Appellant v. BRIAN KOOPMAN. Appellee/Cross-

Appellant
Appeal No. (if available) :  12-1487
Cowrt/Agency Appeal From:  [U,S, District Court for the District of Colorado

Court/Ageney Docket No.: 09-cv-02802-RER-MEH  District Judge: Hon, Robest E,
Blackburn

Party or Parties {iling Notice of Appeal/Petition: Brian Koopman, Cross-Appellant

1. TIMELINESS OF APPEAL OR PETITION FOR REVIEW

A, APPEAL FROM DISTRICT COURT

i. Date notice of appeal {filed: December 7, 2012

a. Was a motion filed for an extension of time to file the notice
of appeal? Ifso, give the filing date of the motion, the date of
any order disposing of the motion, and the deadline for filing
notice of appeal; No.

b. Is the United States or an officer or an agency of the United
States a party 1o this appeal? No,

2, Authority fixing time limit for filing notice of appeal:
Fed. R. App. 4 (a)(1)(A) Fed. R. App. 4(a)(6)
Fed. R. App. 4 (a)(1)}(B) Fed. R. App. 4(b)(1)
Fed, R. App. 4 (a)(2) Fed. R. App. 4(b)(3)

Fed. R, App. 4 (a)(4) Fed. R. App. 4(c)
Fed. R. App. 4 (2)(5)
Other:

Fed. RoApp. 4 (a)(3) X Fed. R. App. 4(b)(4)
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3. Date final judgment or order to be reviewed was filed and entered
on the disttict conrt docket: November 15, 2012 [Docket #243)

4. Does the judgment or order to be reviewed dispose of all claims by
and against all parties? See Fed. R. Civ. P. 54(b). Yes.

(If the order being appealed is not final, please answer the
following questions in this section.)

a. If not, did district court direct eniry of judgment in
accordance with Fed. R, Civ, P, 54(b)? When was this done?

b. If the judgment or order is not 4 final disposition, is it
appealable under 28 U.S.C. ¥ 1292(a)?

e, If none of the above applies, what is the specific statutory
basis for defermining that the judgment or order is
appealable?

5. Tolling Motions, See Fed. R. App. P, 4(a){4)(A): 4(b)GYA).

a.  Oivethe {iling date of any motion under Fed. R. Civ. P. 50(b),
52(b}, 59, 60, including any motion for reconsidearation, and in
a criminal appeal any motion for judgment of acquittal, for
arrest of judgment or for new trial, filed in the district court;

b. Flas an order been entered by the district court disposing of
that motion, and, if so, when?

6. Bankruptcy Appeals. (To be completed only in appeals from a
Jjudgment, order or decree of a district court in a bankruptcy case
or from an order of the Bankruptey Appellate Panel,)

D-2 Docketing Statement 06/69 Papge 2
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Are there assets of the debtor subject to administration by a distriet or
bankruptey eourt? o
Please state the approximate amount of such as'acts if known,

B,  REVIEW OF AGENCY ORDER (To be completed only in connection
with petitions for review or applications for enforcement filed directly with

the Court of Appeals.)
Il Date petition for review was filed:
2. Date of the order to be reviewed:

3. Specify the statute or other authority granting the court of appeals
Jurisdiction to review the order:

4, Specify the time limit for filing the petition (cite RpCle' ¢ statutory
.. seetion or other authority): o

C. APPEAL OF TAX COURT DECISION

I Date notice of appeal was filed:
(If notice was filed by mail, attach proof of postmark.)

2. Time limit for filing notice of appeal;

3. Date of entry of decision appealed:

4. Was a timely motien to vacate or revise a decision made under the
Tax Court=s Rules of Praclice, and if so, when? See Fed. R. App. P.

13{a)

-2 Docketing Stalement 06709 Page 3
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LIST ALL RELATED OR PRIOR RELATED APPEALS IN THIS COURT -

WITH APPROPRIATE CITATION(R). If none, please so state.

interlocutory Appeal, Case No. 11-1299, Myers v. Koopman, 462 Fed. Appx. 823,
2012 WL 453637 (C.A. 10 (Colo.)) (unpublished).

GIVE A BRIEF DESCRIPTION OF NATURE OF ACTION AND RESULT
BELOW,

This civil rights case involves a federal § 1983 malieious prosecution claim
deriving from a search of Myers’ premiscs that occurred on September 7, 2007,
pursnant to a search warrant and the arrest and prosecution of Myers following the
search, which prosecution was dismissed before trial. Appellee/Cross-Appellant
Koopman was the police detective who investigated the case, applied for the
search warrant, arrested Myers and sought the criminal prosecution. The trial
eourt granted judgiment on the pleadings in favor of Koopman, ascettaining that to
the extent the malicious prosecution ¢laim was based upon the Fourth Amendment,
it was time-barred, and that 1o the extent the malicious prosecution claim was

. based-upon the procedural due process provisions of the Fourteenth Amendment

Due Process Clause, no due process protection was available due to the existence
of an adequate remedy under state law, namely 2 state common-law torl ¢laim for

malicious prosecution.

Myers appeals from the judgment dismissing his sole federal malicious
prosecution claim. Koopman cross-appeals that he is, alternatively, entitled Lo
judgment in his favor based upon qualificd immunity, absolute immunity in
connection with his testimony at the underlying eriminal preliminary hearing, the
existence of probable cause as a matter of law, and the absence of malice as a
malter of law.

ISSUES RAISED ON APPEAL.

A.  Whether the law was not “clearly established” that the Fourth
Amendment’s right to be free from unreasonable seizures provided a
constitutional basis for a § 1983-based malicious prosecution claim—a

claim described by this Court in July 2007 as “murky waters”—against a

-2 Docketing Statement 06/09
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3.

police officer who, in September 2007, sought the ¢criminal prosecution in
state court of a suspected methamphetamine manufacturer, in the
circumstances presented here where Myers has not alleged, and no facts
exist, that a physical liberty-restricting “seizure” occurred after Myers’
criminal prosecution (which ended in dismissal of charges in November
2007 before trial) had been initiated by a prosecutor’s filing of a criminal
information in September 2007 in state court after Myers had been
arrested in September, 2007, spent a weekend in jail, then posted bail and
bonded out, and where no false arrest or imprisonment claim is asserted,
and where this Court had, in July 2007 in Beckerv. Kroll, 494 F .3d 904,
915 (10" Cir. 2007), explicitly declined te adopt a “continuing seizure”
theory of Fourth Amendment constitutional protection in § 1983
malicious prosecution cases, the United States Supreme Court has never
explored the contours of'a Fourth Amendment malicious prosecution suit
under § 1983, and a splif exists among the Cifenits concerning whether a
counstitutional tort of malicious prosecution grounded upon the Fourth
Amendment even exists as would support a § 1983 action, thereby
entitling Koopman to qualified imniunity against Myers’ sole § 1983
malicious prosecution claim as a matter of law, regardless ofthe merits of
Myers® appeal of judgment on the pleadings entered in Koopman's favor,
Whether the law was not “clearly established” that the Fourteenth
Amendment’s Due Process Clause’s protection against deprivation of
reputational, liberty and property interests without procedural due process
of law provided a constitutional basis for a § 1983-based malicious

prosecution claim—a claim described by this Court in July 2007 as

D-2 Docketing Statement 06/09 Page 5
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“murky waters”—against a police officer who, in September 2007,
sought the criminal prosecution in statc court of a suspected
methamphetamine manufacturer, in the circumstances presented here
where Myers has not alleged, and no facts exist, that a physical liberty-
restricting “seizure” ocourred afier Myers’ criminal prosecution (which
ended in dismissal of charges in November 2007 before trial) had been
initiated by a prosecutor’s filing of a criminal information in September
2007 in state court after Myers had been arrested in September, 2007,
spent a weekend in jail, then posted bail and bonded out, and where no
false arrest or imprisonment claim is asserted, and where an adequate
post-deprivation remedy exists under state law consisting of a state
common law tort claim for malicious prosecution, thereby entithing
Koopmian to qualified immunity against Myers’ sole § 1983 malicious
prosecution claim as a matter of law, regardless of the merits of Myers®
appeal of judgment on the pleadings entered in Koopman’s favor,

€. Whether Koopman is entitled to qualified immunity against Myers’ sole
§1983 malicious prosecution claim as a matter of law based upon the
objective legal reasonableness of Koopman’s good-faith belief in the
existence of probable cause to support the search of Myers’ residence and
arrest and prosecution of Myers for suspicion of manufaciuring
methamphetamine, after setting aside allegedly false information
contained in the affidavit in support of the seatch and arrest warranis, and
reviewing the remaining contents of the affidavit, and after examining the
affidavit as if allegedly omitted information had been included and

inquiring if the affidavit would still have given rise to probable cause for

-2 Docketing Statement 06409 Page 6
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the warrants, and afler sefting aside and disregarding Myers® affidavits
that were directly and blatanily contradicted and refuted by videotape in

lhe record to ascertain the “universe of relevant facts,” even assuming

that the law was clearly established that the Fourth Amendment’s right fo
be free from unreasonable seizures ot the Fourteenth Amendment’s
procedural due process protections provide Myers a constitutional right
not to be prosecuted by a police officer without probable cause in the
circumstances presented by this case, regardless of the merits of Myers’
appeal of judgment on the pleadings entered in Koopman’s favor,

Whether Koopman is entitled to qualified imrnunity against Myers’ sole §
1983 malicious prosecution claim as a matter of law where the
undisputed facts based upon Myers® deposition testimony and judicial
admissions conclusively establish that Myers cannot praduce “specific
evidence” of Koopman'’s allegedly culpable “malicions” state of mind,

cven assuming that the law was clearly eslablished that the Fourth

Amendment’s right to be free from unreasonable seizures or the
Fourteenth Amendment’s pracedural due process protections provide the
constitutional basis for a § 1983 malicious prosecution claim against a
police officer in the circumstances presented by this case, regardless of
the merits of Myers’ appeal of judgment on the pleadings entered in
Koopman’s favor,

Whether Koopman is entitled to absolute immunity in connection with his
testimony at Myers’ preliminary hearing in the state criminal proceeding
in light of the United States Supreme Court’s holding in Rehberg v.
Paulle, 566 U.S, __, 132 8.Ct. 1497, 1507-09, 182 L.Ed.2d 593

D-2 Docketing Statement 06/09 Page 7
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{2012} that a law enforcement officer is entitled to absolute immunity in
an action under 42 U.8.C. § 1983 in connection with his testimony before
a grand jury, and commenting favorably upon lower courts’ holdings that
a witness at a preliminary hearing—as the closest analog to a grand jury
witness—is protected by the same immunity accorded grand jury
witnesses, thereby impliedly overruling sub silencio Anthony v. Baker,
955 F.2d 1395 (I(}lh Cir. 1992) (denying absolute immunity to a police
officer at grand jury proceeding or preliminary hearing on “complaining
witness™ theory), regardless of the merits of Myers’ appeal of judgment

on the pleadings entered in Koopman’s favor.

V.  ADDITIONAL INFORMATION IN CRIMINAL APPEALS.

A,

2,

judgment of conviction?

Daocs this appeal involve review under 18, U.S.C. ' 3742(a) or (b} of the ... .
sentence imposed?

1f the answer to question in A is yes, does the defendant also challenge the.

Describe the sentence imposed.

Was the sentence imposed alfier a plea of guilty? L

If the answer to question I is yes, did the plea agreement include a waiver
of appeal and/or collateral
challenges?

Is defendant on probation or at liberty pending appeal?

If the defendant is incarcerated, what is the anticipated release date if the

judgment of conviction is fully

executed?

D-2 Docketing Statcment 06/09 Pape 8
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NOTE:

in the event expedited review is requested, the
defendant shall consider whether a transeript of
any portion of the trial courl proceedings is
necessary for the appeal, Necessary transeripts
must be ordered at the time of appeal by
completing and delivering the transcript order
form to the clerk of the disirict court when a
notice of appeal is filed. Defendant/appellant
must refrain from ordering any unnecessary
ranscript as this will delay the appeal, If the
court orders this appeal expedited, it will set a
schedule for preparation of necessary transcripts,

for designation and preparation of the record on

appceal, and for filing briefs. If issues other than
sentencing are raised by this appeal, the court wil)
decide whether bifurcation is desirable,

Page:

i
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VL

VL

INDICATE WHETHER ORAL ARGUMENT 1S BESIRED IN THIS
APPEAL. Ifso, please state why.

Yes. Oral argument would be helpful to fully explain the unseitied and therefore
not clearly established law, as pertains to qualified immunity, and to more fully

.explain the factpal and legal basis for cross-appeal issues of probable cause and

lack of malice.
ATTORNEY FILING DOCKETING STATEMENT:

Name: KENT N, CAMPBELL Telephone: (970) 482-4011

Firm: WICK & TRAUTWEIN, LLC

BEmail Address: keampbell@wicklaw.com

Address: 323 8. College Avenue. Suite 3, Fort Collins, CO 80524

PLEASE IDENTIFY ON WHOSE BEHALF THE DOCKETING STATEMENT 18
F{LED:

A. .- Appellant

Petitioner

‘/ Cross-Appellant

D-2 Docketing Statement 66/09

Page 10
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B.  PLEASE IDENTIFY WHETHER THE FILING COUNSEL I8

v Retained Attorney
Court-Appointed

Employed by a government entity
{(please specify )

Employed by the Office of the Federal Public Defender,

" ’@2/ 4?4" """""""""  December 12,2012

Date

Signaturs—
Aftorney at Law

NOTE: A copy of the court or agency docket sheet, the final judgment
or order appealed from, any pertinent findings and conclusions,
" opinions, or orders, any motion filed under Fed. RECiv. P, 50(b),
52(b), 59, or 60, inclnding any motion for reconsideration, for
judgment of acquittal, for arrest of judgment, or for new trial,
" and the disposilive order(s), any motion for extension of time to
file notice of appeat and the dispositive order, and the notice of
appeal or petition for review must be submitted with the
Docketing Staternent, except as otherwise provided in Section
of the instructions.

The Docketing Statement must be filed with the Clerk via the
court’s Flectronic Case Filing System (ECF). Instructions and
information regarding ECEF may be found on the court’s website,
www.cal0.uscour{s.gov.

This Docketing Statement must be geccompanied by proof of
service.

The following Certificate of Service may be used.

-2 Docketing Statement 06/09 Page 11
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CERTIFICATE OF SERVICE

1, Kent N. Campbell , hereby certify that on
[appellee/cross-appellant or attorney therefor]
December 12. 2012 I served a copy of the foregoing Docketing Statement,
[date]
o

Randall R. Mevers, af randv.anevers@att.net rand

Joseph P. Fonfara. at flo@@{iil.com

[counsel for/or appellant/cross-appellee]

' by electronic service via CMYECFE svystem.
{state method of service]

" ‘“'"'fsim1N,Ceix51pbcii W

o I?ecember 12.2012
Date

Kent N. Campbell

Wick & Trautwein, LLC

323 8. College Avenue, Suite 3
Fori Collins, CO 86524

[Full name and address of attorney]

-2 Docketing Statement 06/09 Page 12
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADG
Judge Robert E. Blackburn

Civii Case No. 08-cv-02802-REB-MEH
JEREMY C, MYERS,
Plaintiffs,

V.

BRIAN KOOPMAN, Detective In the Lovaland, Gelorado Police department, in his
individual capacity,

Defendants.

ORDER GRANTING DEFENDANT’S MOTION
FOR JUDGMENT ON THE PLEADINGS

Blackburn, J.

This matter Is before me on the Defendants’ Motion For Judgment on the
Pleadings [#169]" filed March 8, 2012, The plaintiff filed a response §#170), and the
defandant filed a reply[#179]. 1 grant the motion.

. JURISDICTION
I have jurisdiction over this case under 28 U.S.C. § 1331 (federal (Lestion).
il. 8TANDARD OF REVIEW

The defendant seeks entry of judgment in his favor under Fep. R. Civ. P, 12(c).

A motion for judgment on the pleadings is evaluated under the same standard as a

motion to dismiss for failure to state a claim under FEp. R, Civ. P. 1 2(h)(8). Jacobsen

v. Deseret Book Co., 287 F.3d 936, 841 n. 2 (10" Cir. 2002).

1 "H168]" Is an example of the convention t use to Identfy the docket number assigned o a
specific paper by the courl’s case management and electronic casa filing system {CMIECF), | use fhis

sonvertion throughoti this order,
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in considering a motion under Fed. R. Civ. P. 12{(b)(8), | must delermins whether
the allegations in the complaint are sufficient to state a claim within the meaning of Fed.
R. Civ. P. 8(a). | must accept all weli-pleaded allegations of the complaint as true.
MeDonald v. Kinder-Morgan, inc., 287 F.3d 992, 997 (10" Cir. 2002). "However,
conclusory allegations or legal conclusions masquerading as factual conclusions wili not
suffice to prevent a motion to dismiss.” Fernandez-Montes v. Alffied PHots
Association, 987 F.2d 278, 284 (5" Cir. 1993); see also Ruiz v. MeDonnell, 299 F.3d
1173, 1181 (10" Cir. 2002} {("All well-pleaded facts, as distinguished from conclusory
allega'tions. must be taken as kue.”), cert. deried, 538 U.S. 999 (2003). | review the
challenged portion of a complaint to determine whether it “contains enough facts to
state a claim to relief that is plausible on its face.™ Ridge af Red Hawk, L.L.C. v.
Schneider, 493 F.3d 1174, 1177 (;iO:iéi .Cir. 2007) (quuiing Bell Atlantic Corp, v.
Twormbly, 550 U.3. 544, 570 (2007)): see also Asheroft v. lghal, ___ U8, 129
S.Ct 1937 {2009). "‘Fhiz's, the mere metéphysical possibility fhai some plairwiiffccjtlid
orove some set of facts in support of the pleaded claims is insufficient; the complaint
must give the court reason to believe that ihis plaintiff has a reasonable likelihood of

”

mustering factual support for these claims." fd. (emphases in original).” Nevertheless,

? Twombly rejected and supplanted the "no set of facls® language of Conley v. Gibsan, 355 U8,
41, 45-48, 78 S5.0L 99, 2 L.Ed.2d 80 (1957). The Tenth Clreult clarified the meaning of the “plausibliity”

standard;

“plausibility” | this context must refer {o the scope of the allegations in a
complaint; i they are so general that they encompass a wide swath of
conduct, much of il innocent, then the plaintilfs *have not nudged their
claims across the line from conceivable lo plausible.” The allegafions
must be enocugh that, If assumed (o be true, the piaintiff piausibly (not just
specutatively) has a claim for refief.

This regiremant of plausibilfy serves not only to weed out glaims that do
riot (in the absence of addiional allegations} have s reasonable prospect

2
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the standard remains a liberai one, and "a well-pleaded complaint may proceed even if
it strikes a savvy judge that actual proof of those facts is improbable, and that a
fecovéry is very remole and unlikely." Dias v. Cify and County of Denver, 567 F.3d
118¢, 1178 (10" Cir. 2009) (quoting Twembly, 127 5.Ct. al 1965) (internal quotation
marks omitted).
fll, FACTUAL ALLEGATIONS

The operative complaint is the Plaintiff's Amended Complaint and Jury
Demand [#127] filed March 2, 2011, In his complaint, the plaintiff, Jeremy Myers,
asserts a claim under the Fourth and Fourleenth Amendments which he labels as a
claim for malicious prosecution, The defendant s Brian Koopman, a detective with the
Loveland Police Deparfment. Myers alleges that on September &, 2007, Koopman
exacuted an affidavit in suppbrt of a no knock search warrant which later was execut'ed' |
at a property y\fhich had been occupied by Myers. Myers alieges that Koopman
“maliciously, infentionally and/or recklessly made false and misleading statements” in
the afiidavit. Plainfifl's Amended Compiaint and Jury Demand [#127), { 14. Allegedly,
Koopman's false and misleading statements in the warrant affidavit included a
representation that “an unnamed confidential informant indicated that a
methamphetamine lab existed irt the aftic® of a building cccupied by Myers, and that

various other facis indicative of a metharnphetamine lab existed on the premises. /d,

of sueoess, but also to inform the defendants of the aciual grounds of the
claim against them. “Without some factual allegalion in the complaint, #
is hard fo see how a claimani could satisfy the requiremeni of providing
nat anly Yair notice' of the nature of the ofaim, but also 'grounds' on which

the ciaim rests.”

Rabbins v, Okfahoma, 519 F.3d 1242, 1247.48 {10® Cir, 2008) (queting Twombly, 127 8.CL. al 1574;
Internal citations and foolnate ormitted).
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14 (A} throtigh (M), Myers alleges that Koopmian knew that "the information glven by
his confidential informant . . was faise.” i, {{41{a). Koopman allegedly had two video
survelilance cameras installed to monitor Meyer's properly. Myers alleges that one
carmgra was installed in late May 2007 and fthe other was installed in mid-August 2007
id. i1 12, 13. According to Myers, the information captured by those cameras was
inconsistent with much of the Information contained in Koopman's affidavit. /d., § 15.

According to Myers, on September 5, 2007, Koopman obtained a no-knogk
search wartant for Myers’ property based on the allegedly false and malicious
staternents in Koopman‘é affidavit, On Thursday, September 6, 2007, members of the
Larimer County Drug Task Force along with the Larimer County and Loveland SWAT
teams executed the no-knock warrant at Myers’ propery. Al the time of the search,
seven field tests were conducted on suspected drugs found in the course df the search,
and each test showed a false posftive for the presence of an illegal drug. Myers alleges
that Koopman “fabricated the results maliciously or the [test] strips were intentionally
andfor improperly used {o achieve a maliclous pre-determined goal.” Id.,  37{h). After
the search was completed, Koopman allegedly prepared or endorsed an affidavit in
support of a warrant for the arrest of Myers, /d., §] 34, The affidavil allegedly contained
false statements to support the issuance of an arrest warrant, and Koopran ailegedly
"acted maliclously, recklessly, knowingly, Intentionally, willfully and wantonly” in

preparing or endorsing the affidavit.

When Myers learned of the arrest warrant, Myers' attorney contacted Koopman
and arranged for Myers to appear at the Loveland Police Depariment to surrender, post

bond, and be released. When Myers appeared on Friday, September 7, 2007,
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Koopman told the officer on duty that Myers could not post bond bacause Koopman
was filing additional charges. Myers was taken into custody and was detained in the
Larimer County Detention Center until Monday, September 10, 2007. Criminal charges
were filed against Myers, and hearings were held in his criminal case between
September 10, 2007, and Novemnber 15, 2007. Ultimalely, testing conducted by the
Colorado Bureau of Investigation demonstrated that no controlled substances were
recovered from Myers’ property or from the neighboring buildings that were searched on
September 6, 2007. On November 15, 2007, the district attorney dismissed all charges
against Myers.
V. ANALYSIS

As applicable to a claim under § 1983, the elements of a malicious prosecution
¢laim include: .

{1) the defendant caused the plaintiff's continued confinement or

prosecution; (2) the original action terminated in favor of the plaintiff: (3)

there was no probable cause to support the original arrest, continued
confinement, or prosecution; {4) the defendant acted with malice; and (5)

the plaintiff sustained damages.

Novitsky v. City OF Aurora, 491 F.3d 1244, 1258 (10" Cir. 2007). In the context of a §
1883 claim, however, 4 plaintiff also must establish the violation of one or more
constitufional rights. See Mondragérn v. Thompson, 518 £.3d 1078, 1082 (2008) (§
1983 claim for malicious prosecution uitimately must rest on the Constitution and not on
commort law}. The defendant argues that the Myers’ allegations are not sufficient to
state a ¢laim on which relief may be granted under ither the Fourth Amendmenit or the

Fourteenth Amendment,

A._Fourth Amendment
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In Becker v, Kroff, 494 F.3d 904 (10" Cir, 2007}, the United States Court of
Appeals for the Tenth Circuit parsed the differences between a claim in the nature of
malicious prosecution under the Fourth Amendment and such a claim under the
Fourteenth Amendment. In Becker, the plaintift, physiclan, became the target of a
Medicaid fraud thvestigation, After administrative proceedings and the filing and
withdrawal of a civil suit by the Utah Medicaid Fraud Confrol Unit (MFCUY, felony
charges were filed against Backer. The criminal charges alleged essentiafly that Becker
improperly billed the state Medicaid program, The charges were dismissed about nine
months after they were filed. Becker never was arrested or held in cuslody on the
charges.

After the charges were dismissed, Becker filed a civil suit asserting claims under
the Fourth Amendment and under the Due Procass Clausé of the Sourtesnth
Amendment. Becker alleged that the MFCU had chargeq herfalse!y with Medicaid

"frall..ad' as part of a scheme fo charge innocent bhysic:i'ans in rlura'i‘ areas with Medicaid
fraud to Increase fraud recoveries for the MFCU. The Tenth Circuit concluded thal
Becker had not stated a claim for relief under the Fourth Amendment because Becker
never was arrested, and she did not aftege thal any specific restrictions were placed on
her freedom of movement after the criminal charges were fled. Id. at 916. *Violation of
the Fourth Amendment requires an Intentional acquisition of physical control” Id. at
914 (quoting Brower v. County of Inyo, 489 L1.S. 593, 596 (1989)).

While the consequences of unfounded criminal charges are surely grave,

the Fourth Amendment adequately covers constitutional interests in the

pre-trial exercise of government control over a person or property. A

groundiess charging decision may abuse the criminal process, but it does
not, in and of itself, violate the Fourth Amendment absent a significant
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restriction on liberty.
Id, at 916,

After his arrest, Myers was detained In the Larimer County Jail for apout three
days. Noe doubt, this detention constitutes an intentional acquisition of physical contral,
Koopman argues that any clalm based on fhis three day detention should be seen as &
Fourth Amendment false imprisonment claim, which is fime barred,

According to the complaint, following Myers’ release on September 10, 2007,
there was no intentional acquisition of physical control aver Myers that can form the
basis of a Fourth Amendment claim. Myers has nbt alleged that he was under any
restraint on his liberty, caused or imposed by Koopman, followirg his release on
September 10, 2007. Myers does allege that he was on bond following his release, but
he does not describe specifically the conditions qf _hig bond. Generally, conditions of
bond do not constitute g seizure of a person sufficient to support a Fourth Amendment
claim. Becker, 484 F.3d at 915 - 918, Assuming the afiegations in Myers’ compiaint to
bha true, the facts alleged in the comptaint do not support a Fourth Amendment claim
based on events oceourring after September 10, 2007, the date of Myers' rejease.

A two year statule of imitations is applicable to Myers’ § 1983 clalms, including
his Fourth Amendment claim. Clalms under § 1983 are governed by the forum state’s
statute of limitations for personal injury actions, Wilson v. Garcia, 471 U.S. 261, 280
{1985); Blake v. Dickason, 997 F.2d 748, 750 (10th Cir, 1983). When, as in Colorado,
state law provides muitiple statutes of limitations for personal injury actions, the general
or residual statute is applicable. Wilson, 471 U.S, at 280; Biake, 997 F.2d at 750, The

residual statute in Colorado provides a two-year statute of limitations, §13-80-102{1)(}),
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In Mondragon v. Thompson, the plaintiff, Chiristopher Mondragon, alleged that
the defendant concocted and forged a warrant for Mondragdn’'s arrest. Based on the
watrant, Mondragon was Jailed for approximately three months. Addressing
Mondragén's claims, the Tenth Circuit concluded:

(A} plaintiff who claims that the government has unconstitutionally
imprisoned him has at least two polential constitutional claims, "The initial
seizure Is governed by the Fourth Amendment, but at some point after
arrest, and certainly by the time of trial, constitutlonal aralysis shifis to the
Due Process Clause.” Plerce v, Gilchrist, 359 F.3d 1279, 1286 - 88
(10th Cir.2004). If he has been imprisoned without legal process he has a
claim under the Fourth Amendment analogous to a tort claim for falze
arrest or false imprisonment. If he has been imprisoned pursuant fo legal
but wrongful process, he has a claim under the procedural component of
the Fourteenth Amendment's Due Process Clause analogous o a tort

" claim for maiicious prosecution. These torls arg only analogies because §
1683 suits uitimately rest on the Gonstitution, not on state (or faderal)
commorn law, Pierce, 358 F.3d at 1285 - 88,

Mondragon v. Thomjpson, 518 F.3d 1078, 1082 (10th Cir. 2008) (feotnote omitted).

For the purpose of determining the accrual date of a Fourth Amendment claim in

these circumstances, the Mondragon court concludad:

‘The false imprisonment ends for these purposes sither when the viclim fs
reteased or when the victim's imprisonment becomes "pursuant to lsgal]
pracess - when, for example, he is bound over by a magistrate or
atraigned on charges.” Thus, either the date of release or the date of
sufficient legal process starts the statufe of limitations running for the

Fourth Amendment claim.
Mondragon v. Thompson, 519 F.3d 1078, 1082-83 (10th Cir. 2008) (guoting Watlace

v, Kafo, 549 U.G. 384, 388 (2007) {(emphasis omitted)).
According to Myers, Koopran intentionally fabricated a false factual basis for an

arres! warrant for Myers. Based on that warrant, Myers was Jailed on September 7,

2007, and was released on September 10, 2007. For the purpose of Myers' Fourth

Amendment claim, in the nature of false imprisonment, Myers’ claim against Koopman
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accrued on the date of Myers’ release, September 10, 2007, Wyers' initial complaint in
this case, first filed in state court, was filed on November 5, 2009, more than two years
affer Myers’ Fourth Amendment claim accrueg. Myers' Fourth Amandment claim is time
barred. On Myers’ Fourth Amendment claim, Koopman is entitled to judgment on the

pleadings.

B. Fourteenth Amendment

According to Koopman, the facts alleged in the complaint do not support a
procedural due process claim under the Fourteenth Amendment. Koopman relies
primarily on the definition of such claims as stated by the Tenth Circuit in Becker. The
Becker court considered the limits of a procedural due process claim under the
Fourteenth Amendment, based on the Becker's allegations that she had baen subjecte_d
to unwarranted investigation and criminal progecution. The court considered this |
possib'!e claim in the context of (a) a liberty interest in being free from unwarranted
investigation and prosecuiion without probable cause; and (b) @ property interest in the
integrity of the plaintiff's medical aiid billing records, which had been exarnined by
auliorities. The court assured thai “a procedural due process analysis [applied] to
Becker's gase . .. ." fd. al 920. Further, the court acknowledged that "the Fourteenth
Amendment’s protections encompass harms to liberly outside the scope of the Fourth
Amendment’s concern with freedom from restraint, such as harm to reputation resulting
from some tangible injury, from which a plaintiff in Becker's circumstances may indeed
suffer,” Id.

Even though Becker potentially had a constitutionally protected liberty irterest at

stake, the Becker court concluded that Becker did not have a viable procedural due

9
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process claim under the Fourieenth Amendment, "(Even if Backer did suffer such
injuries other than physical restraint, procedural due process only protects agalnst [such
injuries] by providing an adequate post-deprivation hearing in which the Injured party
maly vindicate these Interests.” 1d. (citation omitted).

The Supreme Court has held that where pre-deprivation remedies cannot
anticipate and prevent a state actor's wrengful act, post-deprivation siate

" tort remedies are adequate to satisfy due process requirements. Parraft v,
Tayior, 451 1.8 527, 635 - 44, 101 8.Ct. 1008, 68 L.Ed.2d 420 (1981)
(holding state could not anticipate employee's negligence); see also
Hudson v. Palmer, 468 U.8. 517, 533, 104 8.Ct. 3194, 82 L.Ed.2d 303
(1984) (extending Parrati’s logle to intentional torts). In his Albright
concurence, Justice Kennedy argued that in § 1983 malicious
proseculion ¢ases, @ "state actor's random and ynauthorized deprivation
of [Fourleerith Arnendment due process interests] cannot be challenged
under 42 U.8,.C. § 1983 so long as the Stale provides an adequate post
deprivation remedy.” [Albright v. Oliver,] 510 U.S. [266,] at 284, 114
S.Gt. 807 (Kennedy, 4., cortourring). As he explained, “In the ordinary case
where an injury has been caused ... by a random and unauthorized ast .
that can be remedied by state law, there is no basis for intervention under
§ 1983, alleastin a suit based on 'the Due Process Clause of the
Faurteenth Amendmant,” fof. at 285, 114 8.Ct. 807 {quoting Parrait, 461
U.S. at 536, 101 5.Ct. 1908); see also Mieves [v. McSweeney|, 241 F.3d
[46], at 537[(1* Cir, 2001)) {rejecting procedural due process claim under §
1983 for malicious prosecution because state provides adequate tort
remedy); Newsome v, McCabe, 266 F.3d 747, 751 (7th Cir.2001)
(holding stale tort remedy "knocks out any constitutional tert of malicious
-prosecution” based on due process).

Becker v. Kroff, 494 F.3d 904, 9271 {10th Cir. 2007).

Koopmart's alleged actions of fabricating facts to create an illusion of probabie
cause for the search warrant and the arrest warrant are the type of unauthorized actions
that cannot be anticipated and prevented by pre-deprivation remedies. Rather, as a
practical matter, such actions can be remedied only by post-deprivafion remedies, such
as an action for malicious prosecution, Colorado recegnizes the tor of malicious

prosecution. Ses, e.g., Hewitt v. Rice, 154 P.3d 408, 411 (Colo. 2007). The elements

10
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of this ¢laim under Colorade law are (1) the defendant contributed fo bringing a prior
action against the plaintiff; (2} the prior action ended in favor of the plainiiff, (3) no
probable cause; {4} malice; and (5) damages. Y. This state tort remedy is adequate to
satisfy the procedural due process requirements of the Fourteenth Amendment as those
requirements apply to Myers’ allegations against Koopman. Under Becker, the
exlstence of this post-deprivation state torl remedy precludes Myers from asserting a
maticious prosecution claim agafnst Koopman under the Fourteenth Amendment. Thus,
on Myers' Fourteenth Amendment malicious prosecution claim, Koopman is entitled fo

judgment on the pleadings.

C, Collateral Estoppe| & Reconsideration

Praviously, 1 concluded that the aflegations in Myers' amended complaint [#127]
ware sufficient to state “a viable procedural due process claitn under the Fourteenth
Amendment.” Order Concemning Defendants’ Motion To Dismiss [{#140] filed June
17, 2013, p1 O‘." Addressing the issues raised in the deféré’dants'»motio.n f‘cj.":iismiss
[#128], 1 examined the defendants’ argurment that Myers had not stated a Fourteenth
Amendment malicious prosecution claim because all charges against Myers were
dismissed before Myers was tried on thosa charges. In once sentence, the defendants
claim that the existence of an adequate state post-deprivation remedy defeats a
Fourteenth Amendment malicious prosecution claim. Motion to dismiss [#128], p. 5. 1
did not address this contention in my order fE140%L

The plaintiff argues that collateral estopps, or issue preclusion, applies to my
previous conclusion that the plaintiff has stated a viable Fourteenth Amendment claim.

However, one element of collateral estoppel is 4 final adjudication on the merits. Moss

11
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v. Kopp, 559 F.3d 1155, 1161 (10™ Cir, 2008). My previous order {#140] does not
consiitute a final adjudication of the merits of Myers' Fourteenth Amendment claim.
Thus, collateral esloppel does not bar consideration of the issues raised in the
defendants’ present motion for judgment on the pleadings.

The plaintiff argues also that it is not proper to reconsider my previous order
[#140] concerning the Fourteenth Amendment claim. In that order, | did not consider
whether the existence of an adequate state post-deprivation remedy had an effect on
Myers’ Fourteenth Amendment claim. In that sense, the present order does not
constitute a reconsideration of my previous order #1140}, Second, even if thié order
does constitule a reconsideration, it is appropriate.

Grounds warranting a motion to reconsider include (1) an intervening

 change in the confrofling law, (2} new evidence previously unavailable,
- rand (3) the need to correct clear error or prevent manifestinjustice. Thus,
-a mofion for reconsideration is appropriate whera the court has

misapprehended the facts, a party’s position, or the controlling law. Itis
not appropriate to revisit issues aiready addressed or. advance arguments

.- = that could have been raised in prior briefing. —
Servants of the Paraclate v. Does, 204 F,3d 1005, 1012 (10" Cir. 2000} {cRations
omitted). In my previous order [#140],  did not consider the holdings In Becker,
including the holding concerning the effect of an adequate state post-deprivation
remady on a Fourteenth Amendment mallcious prosecution claim. To that extent, |
misapprehended the controlling law. Thus, reconsideration is appropriate.

V. CONCLUSION & ORDERS
ivers’ initial complaint in this case was filed on November 5, 2008, more than
two years after Myers' Fourth Amendment claim acerued. Thus, Myers' Fourth

Amendment claim is time barred. Colorado recognizes a claim of malicious

prosecution, Under Becker, the existence of this post-deprivation state tort remedy

12
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precludes Myers from asserting a maliclous prosecution claim against Kooprman urider
the Fourteenth Amendment. Therefors, Koopman is entitled fo judgment on the
pleadings on Myers’ claims under the Fourth Amendment and the Fourleenth
Amendment.
_ THEREFORE, IT 1S ORDERED as follows:
1. That the Defendants’ Motion For Judgment on the Pleadings [#169] filed
March 8, 2012, is GRANTED,
2. That under FED. R. Civ. P. 12(c), the plaintlff's claims under the Fourth
Amendment and the Fourteenth Amendrient are DISVISSED; '
3. That JUDGMENT SHALL ENTER in favor of the defendant Brian Keopman
against the plaintiff Jeremy C. Myers;
4, That the defendant is AWARDED his costé t be taxed by the glerk of the
court under FED. R. Giv. P, 84{d)}(1) and D.C.COLO.LCIWR 54.1,
5. That the Defendant's Wiotion for Sura'n'na'ry= J"i;d'gment [#QBO] filed
- September 24, 2012, and the Defendant’s Motion In Limine [#236] filed Qotaber 25,
2012, ‘both are DENIED as moot; and
8. That the Trial preparation Conference set for November 16, 2012, at 3:00
p.m., the final pretial conference set for November 19, 2012, at 9:30 a.m., and the Jury
trlal set to begin November 28, 2012, at 8:30 a.m, are VACATED.

Dated November 8, 2012, at Denver, Colorado.
BY THE COURT:

?)c:sb s ’Mﬁ

Bobert EI Blacl;burn
United States Distict Judae

13
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 09-cv-(2802-REB-MEH
JEREMY C. MYERS,
Plaintiff,

V.

BRIAN KOOPMAN, Deteclive in the Loveland, Colorado Police depariment, in his
individual capaoity,

Dafendant,

FINAL JUDGMENT

Pursuant to Fed, R. Civ. P. 58(a), and the orders entered in this case, Final
Judgment s enlered.

A, Pursuant lo the Order GoncemiﬁgDlefendantﬁ’ Motions To Dismiss (#99)
enterad by Jutige Robert &, Blackburn on September 27, 2010, which orderis
incorporated by reference,

IT IS ORDERED as follows:
1. That under FeEp, R. Civ. P, 12(b){(8}, ihe Motion To Dismiss Claims Against

Defordants Brian Koopman, Luke Hecker and city of Loveland [#14] filed January 7,
2010, is GRANTED as to the plaintiffs’ first and third claims, as alleged in the complaint

[#1], because those claims are time barred;

2. That under Fep. R. Civ. P. 12{b}(8), the Motion To Dismiss Claims Against
Refendants Brian Koopman, Luke Hecker and city of Loveland [#14] filed January 7,

2010, is GRANTEL as {0 the plaintilfs’ claims agalnst defendanis Brign Koopman and
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i uke Hecker in their officiat capacities;

3. That under FED. R, Civ. P. 12(b)(6}, the Rule 12{b}{(8) Motion Tu Dismiss Al
Claims Against James A. Alderden in his Offical and Individual Capacity, Larimer
County, Larimer County Board of County Commissioners, Larry Abrahmson in his
Official Capacity, and the Eighth Judicial District B8] filad January 7, 2010, s
GRANTED as to the plaintiffs’ first and third claims, as alleged in the complaint [#1],
because those claims are time barred; and

4. That the plaintiff's first and third claims, as alleged in the complaint 1],
against defendants Brian Koopnvan, Luke Hecker, the City of Loveland, James A,
Alderden, Larimer County, Larimer County Board of Courdy Commissioners, Larry
Aprahamson, and the Eight Judicial Distrct, are DISMISSED WITH PREJUDICE,

B. Pursuant to the Order Granting Motion for Clarification & Granting in Part
the Motion To Dismiss of Defendants Harrison & Fort Collins f#118] entered by
Judge Robert E. Blackburn on January 28, 2011, which order is incorporated by
reference,

IT IS ORDERED as follows:
1. That under Fep, R, Civ, I, 12(b)}{6), the Defendants Dennis V. Harrison and

City of Fort Colfins Joinder in Defendants Brian Koopman, Luke Hecker and City
of Lovelands Motion To Dismiss [#22] filed January 8, 2010, treated as a molion to
dismiss, fs GRANTED as to the plaintiffs’ first and third claims, as alleged in the

complaint 2], hecause those claims are time barred;

2. That under Fep, R. Civ. P. 12(0){8}, Defendarnts Dennis V. Harrison and City

of Fort Collins doinder in Defendants Brian Koopman, Luke Hecker and City of
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Loveland’s Motlon To Dismiss [#22] filed January 8, 2010, treated as a motion to
dismiss, is GRANTED as {o the plaintiffs’ claims against defendani Dennis V. Harlsen in
his official capacity; and

3. That the plaintiffs’ first and third claims, as alleged in the complaint [#2],
against defendants Dennis V. Harrison and the City of Fort Colling, Colorado, are

DISMISSED WITH PREJUDICE,

C. FPursuant to the Order Concerning Motions for Summary Judgment [#£126)
entered by Judge Robert &, Blackbur on Fabruary 11, 2011, which order is incomporated
by reference,

15 QRDERED as follows!

1. That Defendant Jaimes A, Alderden, Larimer County, Larimer County -
Board of Gounty Commissioners, Larey Abrahamson and Eighth Judicial District
of Colorado’s Motion for-Summary Judgment [f#86] filed September 1, 2010,is -~ -
GRANTEL; . |

2. That accordingly, the plaintiffs’ second, fourth, and fifth claims are DISMISSED
WITH PREJUDICE as to defendants, James A. Alderden, the Larimer Counly Board of
County Commissioners, Larry Abrahamson, and the Eighth Judicial Distict of Colorado;

3. That defendanis, James A, Alderden, the Larimer County Board of County
Commissioners, Larry Abrahamson, and the Eighth Judicial Disirict of Colerado, are
DROPPED from this action, and the caplion of this case is AMENDED accordingly;

4. That under Feo, R, Civ. P. 12(b)}(8), the Motion To Dismiss Claims Against
Pefendants Brian Koopman, Luke Mecker and City of Loveland [#14] filed January 7,

2010, which motion praviously was denied In part without prejudice, Is GRANTED as fo
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the plainliffs’ second, fourlh, and fifth claims against defendants, Brian Koopman, Luke
Heclker, and the Cily of Loveland;
5. That under Fep, R. Giv, P, 12(b}(8), Defendants’ Dennis V, Harrison and

City of Fort Cofling Joinder in Defendants Brian Koopman, Luke Hecker and Ciy
of Lovelarnd’s Motion to Dismiss [#22] filed Janvary 8, 20110, which motion previously
was denied in part without prejudice, is GRANTED s lo the plaintiffs’ second, fourth,
and fifth claims against defendants, Dennls V. Harrison and the City of Fort Colfins;

. & That the plaintiffs’ second, fourth, and fifih claims are DISMISSED WITHOUT
PREJUICE as to defendants, Brian Koopman, Luke Hecker, Dennis V. Harrison, the

City of Loveland, and the City of Fort Collins,

2, Pursuant o the Order Concerning Defendanis’ Motion To Dis:miss' fiH40
entered by Judge Robert E. Blackburn on June 7, 2011, which order is incorporated by
refersnce, _

H IS ORDERED as follows:

1. That under FED. R. Civ. P, 12{b)(6), the Defendants’ Motlon To Dismiss
Flaintiffs Amendad Complaint [##128] filed March 11, 2011, is GRARNTED as to the
ptaintiff's clalm against defendant City of Loveland, Colorade, and the plaintiff's claim

againsl the City of Loveland, Colorado, is BISMISSER;
- 2. That under FED. R. Cwv. P. 12{b}(6), the Defendants’ Motion To Dismiss

Plaintiff's Amended Complaint [#123]} filed March 11, 2011, is GRANTED to the extent

thai the plaintiff asserts a substantiva due process claim under the Fourteenth

Amendment;

3. Thatl otherwise, the Defendants’ Motion To Dismiss Plaintiff's Amended
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Complaint F#128] fled March 11, 2011, is DENIED;

4, That defendant City of Laveland, Colorado i DROFPPED from this action, and
the caption of this case is AMENDED accordingly.

E. Pursuant to the Order Granting Befendant’s Motion for Judgment on the

Pleadinys [#244)] entered by Judge Robert E. Blackburh on November 8, 2012, which

order is Incorporated by referance,

IT 15 ORDERED as follows:
1. That the Defendant's Motion For Judgment on the Pleadings [#169] filed

March 8, 2012, is GRANTED;,
2. That under FEp. R. Civ. P. 12(), the plainiff's claims under the Fourth
Amendment and the Fourfeenth Amendment are TISMISSED; -
3. That JUDGMENT I3 ENTERED in favor of the defendant Brian Keopman
against the plaintiff Jeremy C. Myers;,
4. That the defendant is AWARDED his cosis lo he laxed by the clerk of the court
under FED. R, Civ. P, 84{d)(1) and D.C.COLO.LCivR 54.1,
DATED at Denver, Colorado, this 18% day of November, 2012,
FOR THE COURT:
Jeffrey P. Colwall, Clark
By: siEdward P. Buller

Edward P. Bufler
Deputy Clerk
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RESPONSE to_ 248 MOTION for Review of Clerk's Taxation of Cosrs filed by
Plaintiff Jeremy C. Myers. (Meyers, Randall) (Entered: 12/05/2012)

RESPONSE to 248 MOTION for Review of Clerk's Texation of Costs AMENDED
filed by Plaintiff Jevemy C. Myers. {Fonfara, Joseph) (Entered: 12/05/2012)

NOTICE OF APPEAL 244 Order.243 Final Judgment by Plaintiff Jeremy C,
Myers (Fonfara, Joseph) Modified on 12/6/2012 to add linkage{Isws] ). {(Enteved:

12/05/2012)

LETTER Transmitting Notice of Appeal to ali counsel advising of the transmitg]
of the 251 Notice of Appesl filed by Jeremy C. Myers to the ULS. Coutt of
Appeals. { Retained Counsel, Fee not paid) (Attachments: #.1 Doclet Sheet, #2
Preliminary Recoxd)(lswsl ) (Entered: 12/06/2012)

12/06/2012 233 JUSCA Case Number 12-1482 for 25 ) Notice of Appeal filed by Jeremy C. Myers.
(Iswsl ) (Bntered: 12/06/2012)

REPLY to Response to, 248 MOTION for Review of Clerle’'s Tuxation of Costs
filed by Defendant Brian {I) Koopman. (Campbetl, Kent) (Entered: 1240772012}

NOTICE of Cross—Appeal by Defendant Brian (1) Koopinan (Campbell, Kent)
Modified on 12/11/2012. Counse! asked to refile document using the Notice of

Appeal event. (Iswsl ). (Entered: 12/07/2012)

NOTICE OF APPEAL, originally filed on 12/7/12 a1 255 as to, 244 Order an
Motion for Judgrment on the Pleadings, Order on Motion for Smmmary Judgment,
Crder on Motion in Limine, 245 Clerk's Ju degment (Cross—Appeal) by Defendant
Brian (I) Koopman (Filing fee § 435, Receipt Number 1082—3 142644} (Campbel),
Kent) Modified on 12/11/2012 10 add linkage to 235 , original fling(lswsl),
(Enteved; 12/10/2012) ]
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