AGENDA
LOVELAND CITY COUNCIL MEETING
TUESDAY, AUGUST 19, 2014
CITY COUNCIL CHAMBERS
500 EAST THIRD STREET
LOVELAND, COLORADO

The City of Loveland is committed to providing an equal opportunity for citizens and does not
discriminate on the basis of disability, race, age, color, national origin, religion, sexual orientation or
gender. The City will make reasonable accommodations for citizens in accordance with the
Americans with Disabilities Act. For more information, please contact the City’s ADA Coordinator
at pettie.greenberg@cityofloveland.org or 970-962-3319.

5:30 P.M. DINNER - City Manager’s Conference Room
6:30 P.M. REGULAR MEETING - City Council Chambers

CALL TO ORDER
PLEDGE OF ALLEGIANCE
ROLL CALL

PRESENTATION FROM U.S. FOREST SERVICE TO LOVELAND STAFF FOR IDYLWILDE
DAM  (presenters: Ranger Edwards and Ranger Atchley)

Anyone in the audience will be given time to speak to any item on the Consent Agenda. Please
ask for that item to be removed from the Consent Agenda. Items pulled will be heard at the
beginning of the Regular Agenda. Members of the public will be given an opportunity to speak
to the item before the Council acts upon it.

Public hearings remaining on the Consent Agenda are considered to have been opened and
closed, with the information furnished in connection with these items considered as the only
evidence presented. Adoption of the items remaining on the Consent Agenda is considered as
adoption of the staff recommendation for those items.

Anyone making a comment during any portion of tonight's meeting should come forward to a
microphone and identify yourself before being recognized by the Mayor. Please do not interrupt
other speakers. Side conversations should be moved outside the Council Chambers. Please
limit comments to no more than three minutes.

CONSENT AGENDA

1. CITY CLERK (presenter: Terry Andrews)
APPROVAL OF MEETING MINUTES
1. A Motion to Approve the City Council Study Session Minutes for the July 8,

2014 Study Session

This is an administrative action to approve the City Council Study Session minutes for
the July 8, 2014 Study Session.

2. A Motion to Approve the City Council Study Session Minutes for the July
22, 2014 Study Session

This is an administrative action to approve the City Council Study Session meeting
minutes for the July 22, 2014 Study Session.

3. A Motion to Approve the City Council Meeting Minutes for the August 5,
2014 Regular Meeting
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This is an administrative action to approve the City Council meeting minutes for the
August 5, 2014 regular meeting.

CITY MANAGER (presenter: Bill Cahill)

BOARDS & COMMISSIONS APPOINTMENTS

Appointment of Members to the Affordable Housing Commission

1. A Motion to Appoint Correy Fuqua to the Affordable Housing Commission
for a Partial Term Effective Until June 30, 2015

2. A Motion to Appoint Mechelle Martz-Mayfield to the Affordable
Housing Commission for a Term Effective Until June 30, 2017

These are administrative actions recommending the appointment of members to the

Affordable Housing Commission.

INFORMATION TECHNOLOGY (presenter: Bill Westbrook)
SUPPLEMENTAL APPROPRIATION FOR FIBER OPTIC CABLE INSTALL

A Motion to Approve and Order Published on Second Reading an Ordinance
Enacting a Supplemental Budget and Appropriation to the 2014 City of Loveland
Budget for the Installation of Fiber Optic Cable on 29th Street from Taft Avenue to
Wilson Avenue

This is an administrative action. The appropriation funds a project to bury, install, and
terminate a fiber optic cable on 29th Street to provide connection to the new Fire Station
2, the Olde Course and the Cattail Creek Golf Courses. Revenues in the total amount of
$112,910 are hereby requested for appropriation and transfer to the Capital Projects for
installation of fiber optic cable. Fund balance is used for the Golf Enterprise’s share and
reduces the flexibility to fund other projects in the Enterprise. This ordinance was
approved unanimously on first reading by Council at the August 5, 2014 regular meeting.

PUBLIC WORKS (presenter: Dave Klockeman)
PUBLIC HEARING

IGA & SUPPLEMENTAL APPROPRIATION TO UPDATE CDOT TRAFFIC
OPERATIONS CENTER EQUIPMENT

1. A Motion to Adopt Resolution #R-52-2014 Approving an Intergovernmental
Agreement between the City of Loveland, Colorado, and the State of Colorado,
Acting by and through the Colorado Department of Transportation (CDOT), to
update equipment at the Traffic Operations Center (TOC) in the City of Loveland

2. A Motion to Approve and Order Published on First Reading an Ordinance
Enacting a Supplemental Budget and Appropriation to the 2014 City of Loveland
Budget to Update Equipment at the Traffic Operations Center (TOC) in the City of
Loveland

These are administrative actions. The City has received a Federal grant, not to exceed
$205,000 of the $247,615 total project cost, through the STP-Metro program to fund the
upgrade of equipment at the existing TOC. This item includes consideration of a
resolution approving an IGA between the City of Loveland and CDOT for the project and
consideration of the first reading ordinance to appropriate the funds included in the IGA.
The City of Loveland local match funds are in the amount of $42,615. The City funds are
included within the approved 2014 Budget for Public Works Transportation Capital
Improvement Projects.

PUBLIC WORKS (presenter: Dave Klockeman)
PUBLIC HEARING

IGA & SUPPLEMENTAL APPROPRIATION FOR ROADWAY WEATHER
INFORMATION UPDATES

1. A Motion to Adopt Resolution #R-53-2014 Approving an Intergovernmental

The password to the public access wireless network (colguest) is accesswifi

P.2



Agreement between the City of Loveland, Colorado, and the State of Colorado,
Acting by and Through the Colorado Department of Transportation (CDOT), to
Update the Existing Roadway Weather Information System in the City of Loveland
2. A Motion to Approve and Order Published on First Reading an Ordinance
Enacting a Supplemental Budget and Appropriation to the 2014 City of Loveland
Budget to Update the Existing Roadway Weather Information System in the City of
Loveland

These are administrative actions. The City has received a CDOT grant, not to exceed
$304,000 of the $380,000 total project cost, through the Responsible Acceleration of
Maintenance and Partnerships (RAMP) program to fund the expansion and upgrade of
the roadway weather information system throughout the City of Loveland. This item
includes consideration of a resolution approving an intergovernmental agreement
between the City of Loveland and CDOT for the project and consideration of the first
reading of an ordinance to appropriate the funds included in the intergovernmental
agreement. The City of Loveland local match funds are in the amount of $76,000. The
City funds are included within the approved 2014 Budget for Public Works
Transportation Capital Improvement Projects.

PUBLIC WORKS (presenter: Dave Klockeman)
PUBLIC HEARING

GRANT AGREEMENT AND SUPPLEMENTAL APPROPRIATION FOR THE
[-25/CROSSROADS ANTI-ICING SYSTEM

1. A Motion to Adopt Resolution #R-54-2014 Approving an Intergovernmental
Agreement between the City of Loveland, Colorado, and the State of Colorado,
Acting by and Through the Colorado Department of Transportation (CDOT), for an
Anti-lcing System at the Highway 1-25 and Crossroads Boulevard Interchange

2. A Motion to Approve and Order Published on First Reading an Ordinance
Enacting a Supplemental Budget and Appropriation to the Transportation Fund
Capital Program for 1-25/Crossroads Anti-lcing System

These are administrative actions. The City has received a CDOT grant, not to exceed
$200,000 of the $250,000 total project cost, through the Responsible Acceleration of
Maintenance and Partnerships (RAMP) program for the expansion and upgrade of the
roadway weather information system throughout the City. This item includes
consideration of a resolution approving an intergovernmental agreement between the
City and CDOT for the project and consideration of the first reading of an ordinance to
appropriate the funds included in the intergovernmental agreement. The City of Loveland
local match funds are in the amount of $50,000. The City funds are included within the
approved 2014 budget for Public Works Transportation Capital Improvement Projects.

DEVELOPMENT SERVICES (presenter: Brian Burson)
PUBLIC HEARING

EASEMENT VACATION FOR RESURRECTION FELLOWSHIP CHURCH

A Motion to Approve and Order Published on First Reading an Ordinance Vacating
an Emergency Access Easement Across Lot 1, Block 1, Kness Addition, City of
Loveland, County of Larimer, State of Colorado

This item is a legislative action to adopt an ordinance vacating a public emergency
access easement on Lot 1, Block 1, Kness Addition to the City of Loveland. The
applicant and owner of the property is Resurrection Fellowship Church.

DEVELOPMENT SERVICES (presenter: Kerri Burchett)
PUBLIC HEARING

AMENDMENT TO BOYD LAKE VILLAGE CONCEPT MASTER PLAN

A Motion to Approve and Order Published on First Reading an Ordinance
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10.

11.

Approving a First Amendment to the Conceptual Master Plan for the Waterfall
Fourth Subdivision and the Waterfall Fifth Subdivision, City of Loveland, County
of Larimer, State of Colorado, also Known as Boyd Lake Village

This item is a quasi-judicial action to consider amending the Boyd Lake Village
Conceptual Master Plan (the “Master Plan”). The applicant is McWhinney Inc. Currently,
the Master Plan designates specific primary and non-primary land uses for each lot so
that at build out the project satisfies the zoning requirement that 60% of the land area is
developed into primary jobs. There are seven vacant lots remaining in the 32-acre
development located on the north side of East Eisenhower Boulevard, south of Boyd
Lake. The removal of the specific designations will provide the applicant greater
flexibility in locating primary and non-primary jobs on the remaining vacant lots within the
development. Development standards contained in the Master Plan will ensure that the
mix of primary and non-primary jobs remain in compliance with the zone district
requirements. The amendment would not change the designations of existing uses or
alter the design standards approved for the development.

WATER & POWER (presenter: Melissa Morin)
TEMPORARY WORK SPACE EASEMENT FOR PUBLIC SERVICE COMPANY

A Motion to Approve Resolution #R-55-2014 Granting a Temporary Work Space
Easement to the Public Service Company of Colorado

This is an administrative action to grant a temporary easement to Public Service
Company of Colorado to permit the use of a city owned property for access to their
facilities within an existing easement. To access their facilities, they are seeking access
through the City’'s water tank property located at the southwest corner of County Road
14 and County Road 17 (South Taft Ave).

LOVELAND FIRE RESCUE AUTHORITY (presenter: Randy Mirowski)
AMENDMENT TO IGA BETWEEN LFRA AND JOHNSTOWN FIRE PROTECTION
DISTRICT

A Motion to Adopt Resolution #R-56-2014 Approving an Amendment to the
Exhibits Attached to the Intergovernmental Automatic Response Agreement
Between the Loveland Fire Rescue Authority and the Johnstown Fire Protection
District

This is an administrative action to approve the amendment to the exhibits attached the
intergovernmental automatic mutual aid agreement between Loveland Fire Rescue
Authority (LFRA) and the Johnstown Fire Protection District (JFPD) are based on a
recent evaluation of the response plans by both organizations based on resource
location and availability. The areas of auto aid response are expanded for both the aid
provided by LFRA to JFPD and the aid provided by JFPD to LFRA based on the
relocation of LFRA Station 2 and the coverage area proposed within the plan for the
development of an Authority between the JFPD and the Milliken Fire Protection District
(MFPD). The Loveland Fire Rescue Authority Board approved this amendment July 10,
2014.

POLICE (presenter: Tim Brown)
AMENDMENT ADDING A SEX OFFENDER REGISTRATION FEE

A Motion to Approve Resolution #R-57-2014 Amending the 2014 Schedule of
Rates, Charges and Fees for Police Records and Services Provided by the City of
Loveland, Colorado by Adding a Sex Offender Registration Fee

This is an administrative action. This resolution sets fees for State-mandated sex
offender registration and provides for a waiver of fees for indigency. The $75 and $25
registration fee will offset a small portion of the cost to the City to administer the State-
mandated sex offender registration. It is anticipated that the fees collected under this
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structure would be approximately $5200 per year.

END OF CONSENT AGENDA
CITY CLERK READS TITLES OF ORDINANCES ON THE CONSENT AGENDA

PUBLIC COMMENT Anyone who wishes to speak to an item NOT on the Agenda may
address the Council at this time.
1. Presentation from Long-Term Recovery Group (presenter: Glorie Magrum)

PROCEDURAL INFORMATION

Anyone in the audience will be given time to speak to any item on the Regular Agenda before
the Council acts upon it. The Mayor will call for public comment following the staff report. All
public hearings are conducted in accordance with Council Policy. When Council is considering
adoption of an ordinance on first reading, Loveland’s Charter only requires that a majority of the
Council quorum present vote in favor of the ordinance for it to be adopted on first reading.
However, when an ordinance is being considered on second or final reading, at least five of the
nine members of Council must vote in favor of the ordinance for it to become law.

REGULAR AGENDA
CONSIDERATION OF ITEMS REMOVED FROM CONSENT AGENDA

12. CULTURAL SERVICES (presenter: Susan Ison)
AMENDMENT OF THE RIALTO THEATER CENTER RATES AND FEES
A Motion to Approve Resolution #R-58-2014 Amending the 2014 Schedule of
Rates, Charges and Fees for City Services, Other than Services Provided by the
Water and Power Department and the Stormwater Enterprise
This is an administrative action. The Rialto Theater Center Business Plan presented to
City Council on July 1, 2014, included a revision of rates, charges and fees for both the
theater-side and the event-side. The accompanying resolution identifies the proposed
rates, charges and fees for adoption by City Council, effective September 1, 2014. The
Resolution increases Rates and Fees for the Theater-side of the Rialto Theater Center
and reduces fees for the Event-side, which should increase overall revenue.

13. DEVELOPMENT SERVICES (presenter: Brian Burson)
PUBLIC HEARING
AMENDMENTS TO LOVELAND EISENHOWER 1ST SUBDIVISION CONCEPT
MASTER PLAN
A Motion to Approve and Order Published on First Reading an Ordinance
Approving a First Amendment to the Conceptual Master Plan and a First
Amendment to the Annexation and Development Agreement for the Loveland
Eisenhower First Subdivision, City of Loveland, County of Larimer, State of
Colorado
This is a legislative action to amend the annexation and development agreement and a
guasi-judicial action to amend the Concept Master Plan for the Loveland Eisenhower 1st
Subdivision. The amendments would allow development of 240-368 apartment units in
the northeasterly portion of the site as an additional non-primary workplace use under
the MAC zoning. With the proposed amendments, the original requirement set forth in
the Concept Master Plan for a minimum of 23.9 acres of land area and 300,000 square
feet of floor area to be developed for primary jobs would still be met. The applicant is
Greg Parker representing Loveland Eisenhower Investments, Inc.

14. DEVELOPMENT SERVICES (presenter: Greg George)
AMENDMENT OF OIL AND GAS CAPITAL EXPANSION FEES
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A Motion to Approve Resolution #R-59-2014 Amending Resolution #R-81-2012
Adopting the 2013 Schedule of Capital Expansion Fees for Fire and Rescue, Law
Enforcement and General Government and Resolution #R-97-2012 Adopting the
2013 Schedule of Street Capital Expansion Fees to Include New Capital Expansion
Fees for Oil and Gas Facilities Pursuant to Section Chapter 16.38 of the Loveland
Municipal Code

This item is an administrative action to adopt a resolution establishing capital expansions
fees (CEFs) for oil and gas development within the city limits of the City of Loveland.
This resolution amends the “2013 Schedule of Capital Expansion Fees for Fire and
Rescue, Law Enforcement and General Government” and the “2013 Schedule of Street
Capital Expansion Fees,” both of which establish CEFs for the years 2013 — 2017. The
fees for law enforcement and general government would be based on the same fee rate
as currently applied to other types of industrial development within the City. The streets
CEFs would also be based on the same rate currently being charged for other new
development, which is $238.21 per trip end. The fee rate for fire protection would be
higher than for other types of industrial development to reflect the likelihood that there
may be a greater demand for emergency response and capital needs for fire protection.
In order to collect CEFs, the subject resolution must be legally effective prior to the City
accepting its first application for oil and gas development. City staff anticipates receiving
our first application in the very near future.

BUSINESS FROM CITY COUNCIL This is an opportunity for Council Members to report on
recent activities or introduce new business for discussion at this time or on a future City Council
agenda.

CITY MANAGER REPORT

CITY ATTORNEY REPORT

ADJOURN
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MINUTES
LOVELAND CITY COUNCIL
STUDY SESSION
TUESDAY, JULY 8 2014
CITY COUNCIL CHAMBERS
500 EAST THIRD STREET
LOVELAND, COLORADO

6:30 P.M. STUDY SESSION - City Council Chambers

ROLL CALL
Councilors present: Gutierrez, Farley, Taylor, Clark, Shaffer, Fogle, McKean, Trenary, and

Krenning. City Manager, Bill Cahill was also present.

STUDY SESSION AGENDA

1.

PROCLAMATION RECOGNIZING GARY HAVENER’S OUTSTANDING SERVICE TO
THE CITY OF LOVELAND

Mayor Gutierrez read the proclamation and presented it to Parks and Recreation
Director Gary Havener. Mr. Havener thanked Council, the City employees, his
department employees and the citizens for the honor of working for the City of Loveland.

FINANCE (presenters: Rod Wensing & Brent Worthington; 60 min)
NINE-MONTH FLOOD RECOVERY UPDATE

Assistant City Manager, Rod Wensing presented this item to Council as an informational
update summarizing the City’s flood recovery efforts, including: overall flood recovery
efforts, specific flood recovery costs, reimbursements, and pending reimbursement
applications. Finance Director, Brent Worthington was present to give updated numbers
on reimbursements received and outstanding reimbursements still in process.
Discussion occurred on the FEMA approved ldylwilde Dam as an Alternate Project
(Solar Generating Facility), the Urban Land Institute Resilience Advisory Panel’s visit
and report, and ongoing recovery efforts. Water and Power Director, Steve Adams was
present to address Council and answer questions. Council thanked staff for the update.

PARKS & RECREATION (presenter: Gary Havener; 60 min)
DIRECTION AND VISION FOR LOVELAND OPEN LANDS PROGRAM

Parks and Recreation Director, Gary Havener introduced this item to Council. The Open
Lands Advisory Commission last updated City Council in 2009 regarding direction and
vision of the Open Lands Program. With the recent completion of the Parks &
Recreation Master Plan, Chairman Gale Bernhardt, along with members of the
commission, led the discussion regarding current and future plans and priorities for
Open Lands. The Larimer County Commissioners will consider 2014 ballot language for
a possible extension of the Help Preserve Open Spaces Tax that is due to expire in
2018. Larimer County staff has recently asked for input from the municipalities by July
11th. Mr. Havener presented the financial scenarios for the sales tax split remaining the
same or changing the county/city split to 50%/50% and impacts to the City’s open lands
acquisition. The city’'s Open Lands Advisory Commission unanimously opposed the
50/50 split. County Commissioner Tom Donnelly addressed the group stating that key to
the tax extension is reducing the amount the county is required to apply to land
acquisition. From the county’s current share, 70% is mandated and that would drop to
35%. Discussion ensued. Council favored the current open spaces sales tax split and
did not favor changing the makeup of the county open lands board. Council thanked
Gary Havener, the County Open Lands Board representatives, County Commissioner
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Tom Donnelly, and the City’s Open Lands Commission members for their participation in
the discussion.

ADJOURNMENT

Having no further business to come before Council, the July 8, 2014 Study Session was
adjourned at 10:29 p.m.

Respectfully Submitted,

Jeannie M. Weaver, Deputy City Clerk Cecil A. Gutierrez, Mayor
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MINUTES
LOVELAND CITY COUNCIL
STUDY SESSION
TUESDAY, JULY 22, 2014
CITY COUNCIL CHAMBERS
500 EAST THIRD STREET
LOVELAND, COLORADO

6:30 P.M. STUDY SESSION - City Council Chambers

ROLL CALL
Councilors present: Gutierrez, Farley, Clark, Shaffer, Fogle, Trenary, and Krenning. Councilors

McKean and Taylor were absent. Assistant City Manager, Rod Wensing
was also present.

STUDY SESSION AGENDA

1.

POLICE (presenters: Captain Tim Brown, Tree Ablao,
Judge Bill Starks and Susanne Durkin-Schindler)
RESTORATIVE JUSTICE AND TEEN COURT
Assistant City Attorney, Tree Ablao presented this item to Council to provide current
information regarding youth offender programs, specifically Restorative Justice and Teen
Court, to assist youth in the community who have, or are alleged to have, committed
state law or ordinance violations. Captain Tim Brown gave an update on Loveland’s
history with the program discontinued in 2005, current available programs in the
community and information regarding the opportunity to partner with the Thompson
School District (TSD) and the Restorative Justice Community Council (RJCC). Susanne
Durkin-Schindler from RJCC presented a proposal for the City as a funding partner for a
diversion program that aims to have teens take responsibility for actions and work to
repair the harm. Cheryl O’Shell from TSD explained the proactive restorative practice
skills training and peer conflict resolution program she administers. Municipal Judge, Bill
Starks presented information on the Teen Court Program in which youth are sentenced
by their peers. Dr. Margaret Crespo was available to address Council and answer
guestions about the Restorative Justice and Teen Court Programs. Discussion ensued.
Council requested additional information on both programs and directed staff to
expediently move forward exploring and instituting the two programs. Council thanked
the group for their presentations.

ECONOMIC DEVELOPMENT (presenters: Betsey Hale and rep from Water
Valley, McWhinney and Sylvan Dale; 60 min)
GO NOCO REGIONAL TOURISM AUTHORITY APPLICATION
Economic Development Director, Betsey Hale introduced this item to Council. The
presentation includes participation from three private landowners and developers related
to a Northern Colorado Regional Tourism Act application (RTA). The RTA is legislation
to provide financial support for the development of regional tourism attractions and
associated amenities. The purpose is to increase the attraction of out-of-state visitors
and increase visitor spending. The RTA provides for the establishment of an authority
which will use the State of Colorado sales tax increment collected in a designated RTA
zone for the purpose of financing eligible projects. This is a discussion only item, but City
staff will be making a request for financial support for the development of the RTA
application in partnership with the private non-profit group GO NOCO to the State of
Colorado Economic Development Commission. Staff is recommending Council consider
a request for $50,000 of Lodging Tax Reserves and $125,000 of Economic Development
Incentive Funds, at a future meeting. Developers Jay Hardy from McWhinney and Martin
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Lind from Water Valley addressed Council with details of the project concept areas
located at the Larimer County Ranch and Fairgrounds; Centerra; and Water Valley
property in Loveland and Windsor. Representatives from Sylvandale Guest Ranch gave
a detailed account of the history and tourism impact that the ranch has had in the area
and how they could rebuild, improve and benefit as a project in the concept area.
Discussion ensued. Council thanked the group for their presentation and directed staff
to bring the request for funding to a regular meeting.

ADJOURNMENT

Having no further business to come before Council, the July 22, 2014 Study Session was
adjourned at 10:24 p.m.

Respectfully Submitted,

Jeannie M. Weaver, Deputy City Clerk Cecil A. Gutierrez, Mayor
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MINUTES
LOVELAND CITY COUNCIL MEETING
THE WATER ENTERPRISE BOARD
TUESDAY, AUGUST 5, 2014
CITY COUNCIL CHAMBERS
500 EAST THIRD STREET
LOVELAND, COLORADO

6:30 P.M. REGULAR MEETING - City Council Chambers
CALL TO ORDER
PLEDGE OF ALLEGIANCE

ROLL CALL: Fogle, Gutierrez, Shaffer, Taylor, Clark, Farley, McKean, Trenary and
Krenning responded.

Anyone in the audience will be given time to speak to any item on the Consent Agenda. Please
ask for that item to be removed from the Consent Agenda. Items pulled will be heard at the
beginning of the Regular Agenda. Members of the public will be given an opportunity to speak
to the item before the Council acts upon it.

Public hearings remaining on the Consent Agenda are considered to have been opened and
closed, with the information furnished in connection with these items considered as the only
evidence presented. Adoption of the items remaining on the Consent Agenda is considered as
adoption of the staff recommendation for those items.

Anyone making a comment during any portion of tonight's meeting should come forward to a
microphone and identify yourself before being recognized by the Mayor. Please do not interrupt
other speakers. Side conversations should be moved outside the Council Chambers. Please
limit comments to no more than three minutes.

CONSENT AGENDA

Mayor Gutierrez asked if anyone in the audience, Council or Staff wished to remove any
of the items or public hearings listed on the Consent Agenda. Councilor Krenning asked
to move Item #9 to the Regular Agenda. Councilor Shaffer moved to approve the
Consent Agenda with the exception of Item #9. Councilor Trenary seconded the motion
which carried with all councilors present voting in favor thereof.

1. CITY CLERK (presenter: Terry Andrews)
APPROVAL OF MEETING MINUTES
1. A Motion to Approve the Council Study Session Minutes for the June 24,

2014 Study Session was approved.

This is an administrative action to approve the City Council Study Session minutes for
the June 24, 2014 Study Session.

2. A Motion to Approve the Council Meeting Minutes for the July 1, 2014
Regular Meeting was approved.

This is an administrative action to approve the City Council meeting minutes for the July
1, 2014 regular meeting.

3. A Motion to Approve the Council Meeting Minutes for the July 15, 2014
Regular Meeting was approved.
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This is an administrative action to approve the City Council meeting minutes for the July
15, 2014 regular meeting.

2. CITY MANAGER (presenter: Bill Cahill)
BOARDS & COMMISSIONS APPOINTMENTS
Appointment of Members to the Citizens' Finance Advisory Board, Human
Services Commission, Loveland Utilities Commission, Senior Advisory Board, and
Transportation Advisory Board

1. A motion to appoint Victor Palomares to the Citizens' Finance Advisory
Board for a partial term effective until December 31, 2014 was approved.

2. A motion to appoint Sonnette Greenidge to the Human Services
Commission for a term effective until June 30, 2017 was approved.

3. A motion to reappoint April Lewis to the Human Services Commission for a
term effective until June 30, 2017 was approved.

4, A motion to appoint Jo Anne Warner to the Human Services Commission
for aterm effective until June 30, 2017 was approved.

5. A motion to appoint Rebecca Paulson as an alternate member on the
Human Services Commission for a term effective until June 30, 2015 was
approved.

6. A motion to appoint Marcy Yoder as an alternate member on the Human
Services Commission for a term effective until June 30, 2015 was approved.

7. A motion to appoint Jennifer Gramling to the Loveland Utilities
Commission for a full term effective until June 30, 2017 was approved.

8. A motion to reappoint Phoebe Hawley as the McKee Medical Center

Seasons Club representative on the Senior Advisory Board for a term effective
until August 5, 2016 was approved.

9. A motion to reappoint Irene Fortune to the Transportation Advisory Board
for aterm effective until June 30, 2017 was approved.

10. A motion to reappoint Dave Martinez to the Transportation Advisory Board
for a term effective until June 30, 2017 was approved.

11. A motion to reappoint Bob Massaro to the Transportation Advisory Board
for a term effective until June 30, 2017 was approved.

These are administrative actions recommending the appointment of members to the
Citizens' Finance Advisory Board, the Human Services Commission, the Loveland
Utilities Commission, the Senior Advisory Board, and the Transportation Advisory Board.

3. DEVELOPMENT SERVICES (presenter: Bethany Clark)
HISTORIC LANDMARK DESIGNATION FOR THE SCOTT HOUSE
A Motion to Approve and Order Published on Second Reading Ordinance #5870
Designating as a Historic Landmark the Scott House Located at 719 East 5th
Street in Loveland, Colorado was approved.
This is a legislative action. The owner of a Craftsman-style home on East 5th Street is
requesting Loveland Historic Landmark designation to recognize the building’s
architecture and cultural significance in Loveland. The Historic Preservation Commission
acknowledges the building’s significance and recommends that City Council designate
the building to the Loveland Historic Register. This ordinance was approved
unanimously on first reading by Council at the July 15, 2014 regular meeting.

4. PARKS & RECREATION (presenter: Janet Meisel-Burns)
SUPPLEMENTAL APPROPRIATION FOR MOREY/MARIANA RIVERWORK AND
VIESTENZ-SMITH MOUNTAIN PARK
A Motion to Approve and Order Published on Second Reading Ordinance #5871
Enacting a Supplemental Budget and Appropriation to the 2014 City of Loveland
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Budget for Engineering Work to Develop River Modeling Along the River Reaches
of the Morey Wildlife Reserve/Mariana Butte Golf Course, River's Edge Natural
Area and Viestenz-Smith Mountain Park was approved.

This is an administrative action. The ordinance on second reading appropriates funding
for engineering costs to determine the scope for 4 park and recreation projects that
require hydraulic modeling and river scour analysis prior to the full restoration of the
sites. The total appropriation is $500,000. Depending on the final determination from
FEMA, some of these costs may be eligible for reimbursement and other grant
opportunities that may arise. In particular the costs for Mariana Butte Golf Course’s
share will likely not be reimbursed but the Viestenz-Smith Mountain Park costs may be
covered under the reimbursement from FEMA if the project is selected for the Alternative
Pilot Program. This ordinance was approved unanimously on first reading by Council at
the July 15, 2014 regular meeting.

5. ECONOMIC DEVELOPMENT (presenter: Betsey Hale)

SUPPLEMENTAL APPROPRIATION FOR LEGAL COSTS ASSOCIATED WITH NEW
DOWNTOWN ORGANIZATION
A Motion to Approve and Order Published on Second Reading Ordinance #5872
Enacting a Supplemental Budget and Appropriation to the 2014 City of Loveland
Budget for Legal Costs to Assist in the Formation of a New Downtown
Organization was approved.
This is an administrative action requesting a supplemental budget and appropriation of
$50,000 for the purpose of hiring legal counsel to assist with the formation of a
downtown leadership organization. The ordinance is funded by fund balance in the
General Fund that reduces the flexibility to fund other projects. The ordinance was
approved unanimously on first reading by Council at the July 15, 2014 regular meeting.

6. ECONOMIC DEVELOPMENT (presenter: Marcie Erion)

SUPPLEMENTAL APPROPRIATION AND FEE WAIVER AGREEMENT FOR THARP
CABINET CORPORATION
A Motion to Approve and Order Published on Second Reading Ordinance #5873
Enacting a Supplemental Budget and Appropriation to the 2014 City of Loveland
Budget for Incentives to Tharp Cabinet Corporation for the Expansion of its
Current Facility was approved.
This is an administrative action. The incentive request on behalf of Tharp Cabinet
Corporation will waive City of Loveland fees and taxes associated with an expansion of
their current facility. The City of Loveland is being asked to waive up to but not to exceed
$100,000 of fees and taxes based on final fee calculations provided at time of building
permit issuance. The funds to backfill the Capital Expansion Fees and System Impact
Fees will come out of the Economic Development Incentive Fund contingent upon City
Council approval. Based on the current fee estimate, the fee waivers amount to $40,000
with the backfill of Capital Expansion Fees and System Impact Fees in the amount of
$60,000. These figures may change based on final building plan submittal. The
ordinance was approved unanimously on first reading by Council at the July 15, 2014
regular meeting.

7. ECONOMIC DEVELOPMENT (presenter: Mike Scholl)
SUPPLEMENTAL APPROPRIATION FOR SOUTH CATALYST PROJECT
A Motion to Approve and Order Published on Second Reading Ordinance #5874
Enacting a Supplemental Budget and Appropriation to the 2014 City of Loveland
Budget for the Purchase of Property for the South Catalyst Project was approved.
This is an administrative action. The ordinance on second reading appropriates $6.25
million to fund the acquisition of Downtown property in support of the South Catalyst
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redevelopment project. The proposed project, a partnership with the Michaels
Development Company and Larimer County, is expected to result in a vertically dense
mixed-use project that would include office, residential and retail. The total investment is
expected to generate between $50 to $70 million. The project was originally conceived in
the 2010 Downtown Vision book as the South Catalyst project. The Vision book also
conceived the recently completed North Catalyst project, the Gallery Flats apartment
buildings. Staff identified the Michaels Development Company as a private sector
development partner for the project and Council approved a six month exclusive right to
negotiate in February of 2014. The negotiations are moving forward with Michaels and
we expect an update to Council by August 5, 2014. The ordinance is funded by General
Fund Reserves ($2,250,000) and Council Capital Reserve ($4,000,000) that reduces the
flexibility to fund other projects. The current balance in the General Fund Reserves is
$13,393,673. The new balance, pending approval of this supplemental appropriation
request, will be $11,143,673. The Council Capital Reserve balance is $4,063,570 and
pending approval of this supplemental appropriation request the new balance will be
$63,570. This ordinance was approved unanimously by Council at the July 15, 2014
regular meeting.

8. INFORMATION TECHNOLOGY (presenter: Bill Westbrook)
SUPPLEMENTAL APPROPRIATION FOR FIBER OPTIC CABLE INSTALL
A Public Hearing was held and a Motion to Approve and Order Published on First
Reading an Ordinance Enacting a Supplemental Budget and Appropriation to the
2014 City of Loveland Budget for the Installation of Fiber Optic Cable on 29th
Street from Taft Avenue to Wilson Avenue was approved.
This is an administrative action. The appropriation funds a project to bury, install, and
terminate a fiber optic cable on 29th Street to provide connection to the new fire station
2, the Olde Course and the Cattail Creek Golf Courses. Revenues in the total amount of
$112,910 are hereby requested for appropriation and transfer to the Capital Projects for
installation of fiber optic cable. Fund balance is used for the Golf Enterprise’s share and
reduces the flexibility to fund other projects in the Enterprise.

9. DEVELOPMENT SERVICES (presenter: Alison Hade)
ANNUAL ACTION PLAN AND GRANT APPLICATION FOR CBDG
This item was moved to the Regular Agenda.

10. WATER & POWER (presenter: Gretchen Stanford)

IGA FOR DEMAND SIDE MANAGEMENT PROGRAM PARTNERSHIP

A Motion to Adopt Resolution #R-50-2014 Approving an Intergovernmental
Agreement Among the Town of Estes Park, the City of Fort Collins, the City of
Longmont, the City of Loveland, and Platte River Power Authority for Demand
Side Management Program Partnership was approved.

This is an administrative action to approve an agreement under which Platte River
Power Authority will contract for Demand Side Management (DSM) programs to be
offered to Loveland’s water and power customers. These programs are designed to
reduce our customers’ water and electric consumption, which will benefit the utilities, its
customers, and the community as a whole. DSM programs are currently budgeted for in
the Water and Power budget. The IGA does not necessarily increase DSM program
costs, but it does provide a mechanism for increasing DSM programming (thereby
increasing costs). No DSM programs would be contracted for in excess of funds
appropriated and budgeted in the Water and Power Budget.

11. FINANCE (presenter: Brent Worthington)
FINANCIAL REPORT JUNE 2014
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This is an information only item. The Snapshot Report includes the City’s preliminary
revenue and expenditures including detailed reports on tax revenue and health claims
year to date, ending June 30, 2014.

12. CITY MANAGER (presenter: Alan Krcmarik)

INVESTMENT REPORT JUNE 2014

This is an information only item. The 2014 budget projection for investment earnings for
2014 is $2,025,920 which equates to an annual interest rate of 0.94%. For June, the
amount posted to the investment account is $219,024. For the year-to-date, the amount
posted is $982,941. Actual earnings are now below the year-to-date budget projection
by $56,758. Based on the monthly statement, the estimated annualized yield in June on
the securities held by US Bank was 0.99%, 0.03% lower than May. Due to the demands
for draws from the fund balances to pay for the cost of flood response and project repair,
the portfolio has a significantly lower fund balance than it would otherwise.

END OF CONSENT AGENDA
CITY CLERK READS TITLES OF ORDINANCES ON THE CONSENT AGENDA

PUBLIC COMMENT Anyone who wishes to speak to an item NOT on the Agenda may
address the Council at this time.
1) John Meadors, Loveland resident expressed concern regarding radio frequency meters
at his home.

PROCEDURAL INFORMATION

Anyone in the audience will be given time to speak to any item on the Regular Agenda before
the Council acts upon it. The Mayor will call for public comment following the staff report. All
public hearings are conducted in accordance with Council Policy. When Council is considering
adoption of an ordinance on first reading, Loveland’s Charter only requires that a majority of the
Council quorum present vote in favor of the ordinance for it to be adopted on first reading.
However, when an ordinance is being considered on second or final reading, at least five of the
nine members of Council must vote in favor of the ordinance for it to become law.

REGULAR AGENDA
CONSIDERATION OF ITEMS REMOVED FROM CONSENT AGENDA

9. DEVELOPMENT SERVICES (Presenter: Alison Hade)

ANNUAL ACTION PLAN AND GRANT APPLICATION FOR CBDG

Community Partnership Administrator, Alison Hade, introduced this item to Council. This
is an administrative action. Each year, the Community Partnership Office submits a
report to the U.S. Department of Housing and Urban Development (HUD) called the
Annual Action Plan which identifies the housing and public services projects that will be
funded with a Community Development Block Grant (CDBG) during the next grant year.
This resolution approves the Action Plan and grant application for 2014-2015 so they
can be submitted to HUD. CDBG funding for 2014-2015 is expected to be $301,648.
Councilor Shaffer moved to Adopt Resolution #R-49-2014 of the City Council of
the City of Loveland, Colorado Approving a Community Development Block Grant
Annual Action Plan and Grant Application for 2014-2015. The motion seconded by
Councilor Trenary, carried with eight Councilors voting in favor and Councilor
Krenning voting against.

13. CITY MANAGER (presenter: Bill Cahill)
APPOINTMENT OF A NOMINATED MEMBER TO THE SENIOR ADVISORY BOARD
City Manager, Bill Cahill introduced this item to Council. This is administrative action
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14.

recommending the appointment of a Senior Advisory Board nominated member.
Councilor Fogle recused himself due to the personal relationship with his wife, Donita
Fogle. Councilor Shaffer moved to Reappoint Donita Fogle as the Housing
Authority of the City of Loveland Representative on the Senior Advisory Board for
a Term Effective Until August 5, 2016. The motion which was seconded by
Councilor Farley carried with all councilors present voting in favor thereof.

WATER AND POWER (presenter: Chris Matkins)
SUPPLEMENTAL APPROPRIATION FOR WATER TREATMENT PLANT
EXPANSION AND WATERLINE REPAIRS

This is an administrative action. Because of construction bids coming in higher than
expected for the WTP expansion project and because of uncertainty regarding when the
Water Utility will be reimbursed by FEMA and the State for costs associated with the
Flood of 2013, there is a need to appropriate more funding in order to award the
contracts for construction and services during construction for the WTP expansion
project. Staff is proposing to add to the $9.865 million fund balance included in the 2014
budget by appropriating additional revenue from three sources: a) the available balance
on the previously authorized $10 million loan from Wells Fargo (approximately $9.9
million); b) an internal loan from the Raw Water Utility in the amount of $13 million; and
c) a new external borrowing sufficient to provide net loan proceeds that range from zero
to $3 million. Part of this supplemental appropriation is simply to move expenditures
forward from 2015 and 2016 into 2014 in order to award the construction and services
during construction contracts for the water treatment plant (WTP) expansion project. The
supplemental appropriation addresses an increase in the cost of this project and the
need to acquire additional funds while the City awaits funding from FEMA. This
ordinance was approved with a vote of 8-1 on first reading by Council at the July 15,
2014 regular meeting. Councilor Shaffer moved to Approve and Order Published
on Second Reading Ordinance #5875 enacting a Supplemental Budget and
Appropriation to the 2014 City of Loveland Budget for the Water Treatment Plant
Expansion Project and Repair of Water Lines Damaged in the 2013 Flood. The
motion which was seconded by Councilor Farley, carried with eight councilors
voting in favor and Mayor Pro tem Clark voting against.

CITY COUNCIL ADJOURNED AND CONVENED AS THE WATER ENTERPRISE BOARD AT
7:28 P.M.

15.

WATER AND POWER (presenter: Chris Matkins)
PUBLIC HEARING

EMERGENCY ORDINANCE FOR PHASE 2 OF WATER TREATMENT PLANT
CONSTRUCTION CONTRACT AWARD

Water Utilities Manager, Chris Matkins introduced this item to Council. This is an
administrative item to adopt an Emergency Ordinance awarding a construction contract
to Moltz Construction, Inc. for the Chasteen Grove (Phase 2) Water Treatment Plant
Expansion Project. The Water Enterprise will authorize and execute the contract
because it is a multi-year fiscal contract. The contract is for $24,374,213, including the
Soda Ash Alternate and will have a concurrently executed deductive change order for
approximately $400,000 in staff recommended value engineering Contract changes. The
Contractor is obligated to hold his bid for 60 days after the bid opening (June 12, 2014).
The Emergency Ordinance on first and only reading requires an affirmative vote of 2/3 of
the entire Council (6 votes) under Charter Section 4-10. Councilor Shaffer moved to
Approve and Order Published on First and Only Reading Emergency Ordinance
#5876 of the Loveland City Council by and through the Water Enterprise Board
Approving and Authorizing the Execution of a Multi-Fiscal Year Contract with
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Moltz Construction, Inc. for Phase 2 of the Water Treatment Plant Expansion
Project. The motion which was seconded by Councilor Farley, carried with eight
councilors voting in favor and Mayor Pro tem voting against.

THE WATER ENTERPRISE BOARD ADJOURNED AND RECONVENED AS CITY COUNCIL
AT 7:32 P.M.

16.

17.

CITY ATTORNEY (presenter: Judy Schmidt)
MODIFICATION TO THE CONSOLIDATED SERVICE PLAN-CENTERRA METRO
DISTRICTS 1-4

Acting City Attorney, Judy Schmidt introduced this item to Council. Centerra Metro-
District Attorney, Alan Pogue gave Council details. This is an administrative matter. The
Internal Revenue Service (“IRS”) recently announced a policy change that requires
political subdivisions, including metropolitan districts, to include residential property in
their boundaries in order to be considered a good issuer of tax-exempt debt. As a result,
Centerra Metropolitan District No. 1 (the “District”) desires to include property into its
boundaries that will have future residents in order for it to be considered a good issuer of
tax-exempt debt. This is a time-sensitive issue, as the District desires to complete its
next financing this summer so that it may complete the infrastructure for Parcel 505,
which includes, among other uses, the Bass Pro Outdoor World store. This item has no
impact on the City's budget. The Mayor opened the public hearing at 8:54 p.m. and
hearing no comment, closed the public hearing at 8:54p.m. Councilor Shaffer moved
to Adopt Resolution #R-51-2014 Approving a Material Modification to the
Consolidated Service Plan for Centerra Metropolitan Districts Nos. 1 through 4
Permitting the Inclusion of Additional Real Property into Centerra Metropolitan
District No. 1. The motion which was seconded by Councilor Farley, carried with
eight councilors voting in favor and Councilor Krenning voting against.

CITY ATTORNEY (presenter: Judy Schmidt)
PROPOSED EAGLE CROSSING-LOVELAND METROPOLITAN DISTRICTS NOS. 1-4

Acting City Attorney, Judy Schmidt introduced this item to Council. The Development
was represented by Attorney, Bill Ankele. This is an information only item. Eagle
Crossing Development, Inc., as Developer, is proposing to create four new metropolitan
districts to provide all or part of the activities necessary for the development of Eagle
Crossing, which consists of approximately 56 acres located at the southeast intersection
of Fairgrounds Avenue and Crossroads Avenue. The Developer has requested an
opportunity to present information regarding metropolitan districts generally, and the
need for these four metropolitan districts in particular, to City Council prior to bringing
forward the Service Plan to City Council for approval.

BUSINESS FROM CITY COUNCIL This is an opportunity for Council Members to report on
recent activities or introduce new business for discussion at this time or on a future City Council

agenda.

Trenary: Will be attending the Governor's Award ceremony in September for Downtown
Excellence in Fort Collins.

Farley: Announced the Sculpture Events this weekend in Loveland; Asked for an update
from the Citizen’s Finance Committee with resident, George Cornileus, regarding
the City's investment practices.

Krenning: Discussed a “mini-bond” process in Denver, which raised $12 million in 1 hour,
and requested that Staff look into the process and report back to Council if that
type of investment structure would be feasible in the City of Loveland.

McKean: Addressed the July 19, 2014 meeting going until 2am. Requested Council

review their meeting management; Requested Council revisit prior commitments
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when considering “new” spending of reserves. Council McKean asked Staff to
help in that endeavor, whenever possible.

Clark: Asked Staff to provide educational materials to Council and the public, regarding
issuance of water meters, which was addressed by Mr. Meadors this evening in
public comment. Staff will provide the education materials that they send to the
public.

Shaffer Announced there would be no North Front Range Metropolitan Planning
Organization (NFRMPO) meeting this month; Announced there would not be an
I-25 mtg; Announced that the Upper Front Range meeting Colorado Department
of Transportation (CDOT) indicated they would have funds available in the rural
communities Region 4 in CDOT to coordinate projects, but would not give any
allowance to set aside to contribute to I-25.

Fogle The Rotary Club will be hosting their annual Ducks in the River Race at the Old
Fashioned Corn Roast Festival on August 23, 2014. There will be a booth at the
"Art in the Park" event this weekend, for people to purchase the ducks.

Gutierrez Thanked Rich Harris, Rialto Theater Manager, who oversaw the Foote Lagoon
Concerts this year and Kaiser Permanente for their sponsorship of the event;
Updated Council on the Fire Chief Hiring process.

CITY MANAGER REPORT
1) Pulliam Building Grant Opportunity and Update. City Manager Bill Cahill, told
Council that Staff discovered there is another grant cycle for April 2015. Mr. Cahill
indicated the Pulliam building would need to have Historical Designation to qualify for the
funding. Staff is preparing documents for the quiet title process. This item will be back in
front of Council at a later date.

CITY ATTORNEY REPORT
None.

ADJOURNMENT
Having no further business to come before Council, the August 5, 2014, Regular Meeting was
adjourned at 9:54 p.m.

Respectfully Submitted,

Teresa G. Andrews, City Clerk Cecil A. Gutierrez, Mayor
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CITY OF LOVELAND
CITY MANAGER’S OFFICE

Civic Center ¢ 500 East Third e Loveland, Colorado 80537
(970) 962-2303 ¢ FAX (970) 962-2900 ¢« TDD (970) 962-2620

AGENDA ITEM: 2

MEETING DATE: 8/19/2014

TO: City Council

FROM: City Manager's Office
PRESENTER: Bill Cahill, City Manager
TITLE:

Appointment of Members to the Affordable Housing Commission

RECOMMENDED CITY COUNCIL ACTION:

1. A motion to appoint Correy Fuqua to the Affordable Housing Commission for a partial term
effective until June 30, 2015.

2. A motion to appoint Mechelle Martz-Mayfield to the Affordable Housing Commission for a
term effective until June 30, 2017.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action

SUMMARY:
These are administrative actions recommending the appointment of members to the Affordable
Housing Commission.

BUDGET IMPACT:

[ Positive

L1 Negative

Neutral or negligible

BACKGROUND:

During the Spring recruiting cycle the Affordable Housing Commission had one term vacancy.
Subsequently, Ted Schlagenhauf resigned in late June, creating a partial term vacancy. During the
recruiting process, two applications were received. Interviews were conducted with both individuals. The
committee recommends the appointment of Corey Fuqua to the Affordable Housing Commission for a
partial term effective until June 30, 2016. The committee recommends the appointment of Mechelle
Martz-Mayfield to the commission for a full term effective until June 30, 2017.
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REVIEWED BY CITY MANAGER: /()WW%

LIST OF ATTACHMENTS:
None
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CITY OF LOVELAND
INFORMATION TECHNOLOGY DEPARTMENT

Civic Center e 500 East Third e Loveland, Colorado 80537
(970) 962-2335 ¢ FAX (970) 962-2909 ¢ TDD (970) 962-2620

AGENDA ITEM: 3

MEETING DATE: 8/19/2014

TO: City Council

FROM: Bill Westbrook, Information Technology Department
PRESENTER: Bill Westbrook, Director of Information Technology
TITLE:

An Ordinance on Second Reading Enacting a Supplemental Budget and Appropriation to
the 2014 City of Loveland Budget for the Installation of Fiber Optic Cable on 29th Street
from Taft Avenue to Wilson Avenue

RECOMMENDED CITY COUNCIL ACTION:
Approve the ordinance on second reading.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

SUMMARY:

This is an administrative action. The appropriation funds a project to bury, install, and
terminate a fiber optic cable on 29™ Street to provide connection to the new fire station 2, the
Olde Course and the Cattail Creek Golf Courses. This ordinance was approved unanimously
on first reading by Council at the August 5, 2014 regular meeting.

BUDGET IMPACT:

L] Positive

Negative

L1 Neutral or negligible

Fiber Optic lease revenues are anticipated to be over the budgeted amount in 2014 and fund
the General Fund portion of the project. Revenues and/or reserves in the amount of $75,300
from fiber optic lease revenue in the General Fund 100 and $37,610 from the fund balance in
the Golf Enterprise Fund 375 are available for appropriation. Revenues in the total amount of
$112,910 are hereby requested for appropriation and transfer to the Capital Projects Fund 120
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for installation of fiber optic cable. Fund balance is used for the Golf Enterprise’s share and
reduces the flexibility to fund other projects in the Enterprise.

BACKGROUND:

The new Fire Station 2’s initial and only fiber connection, as designed, is traffic fiber being
installed along Wilson Avenue. This proposed project along 29" Street offers a redundant path
for the fire station’s data network access. Fiber installation along the south side of 29" Street
between Taft and Wilson Avenues is projected to cost $75,310 as no usable conduit exists and
the entire run is required to be bored instead of trenched. The cost covers conduit, fiber optic
cable, and connections to traffic and Platte River fiber infrastructure.

The golf cost of the project is estimated to be $37,610 which provides conduit, fiber,
connectivity, and equipment to attach both courses to the fiber to be installed on 29". This
results in t1 connections to the Olde Course and Cattail Creek being replaced by 10 gigabit
network connections at each course, providing the courses a connection that is over 6,632
times faster than before. The T1 connections are approximately $250 each per month. The fiber
replaces those lines resulting in a little over six year cost recovery with no additional monthly
costs after that time.

REVIEWED BY CITY MANAGER:

Lo taartpladatl

LIST OF ATTACHMENTS:
1. Ordinance
2. Map
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FIRST READING August 5, 2014

SECOND READING August 19, 2014

ORDINANCE NO.

AN ORDINANCE ENACTING A SUPPLEMENTAL BUDGET AND
APPROPRIATION TO THE 2014 CITY OF LOVELAND BUDGET FOR
THE INSTALLATION OF FIBER OPTIC CABLE ON 29™ STREET
FROM TAFT AVENUE TO WILSON AVENUE

WHEREAS, the City has received and/or reserved funds not anticipated or appropriated
at the time of the adoption of the City budget for 2014; and

WHEREAS, the City Council desires to authorize the expenditure of these funds by
enacting a supplemental budget and appropriation to the City budget for 2014, as authorized by
Section 11-6(a) of the Loveland City Charter.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That revenues and/or reserves in the amount of $75,300 from fiber optic lease
revenue in the General Fund 100 and $37,610 from the fund balance in the Golf Enterprise Fund
375 are available for appropriation. Revenues in the total amount of $$112,910 are hereby
appropriated and transferred to the Capital Projects Fund 120 for installation of fiber optic cable.
The spending agencies and funds that shall be spending the monies supplementally budgeted and
appropriated are as follows:

Supplemental Budget
General Fund 100

Revenues
100-00-000-0000-30602 Fiber Optic Lease 75,300
Total Revenue 75,300

Appropriations
100-91-999-0000-47120 Transfer to Capital Projects Fund 75,300

Total Appropriations 75,300

Supplemental Budget
Capital Projects Fund 120
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Revenues
120-00-000-0000-37100
120-00-000-0000-37375

Total Revenue

Appropriations
120-16-161-0000-49360

Total Appropriations

Revenues
Fund Balance

Total Revenue

Appropriations
375-51-510-0000-47120

Total Appropriations

Section 2. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading unless the Ordinance has
been amended since first reading in which case the Ordinance shall be published in full or the
amendments shall be published in full. This Ordinance shall be in full force and effect upon final

Transfer from General Fund
Transfer from Golf Enterprise

Construction

Supplemental Budget
Golf Enterprise Fund 375

Transfer to Capital Projects Fund

adoption, as provided in City Charter Section 11-5(d).

ADOPTED this ___ day of August, 2014.

ATTEST:

Cecil A. Gutierrez, Mayor

75,300
37,610

112,910

112,910

112,910

37,610

37,610

37,610

37,610
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CITY OF LOVELAND
PUBLIC WORKS DEPARTMENT

Administration Offices e 410 East Fifth Street e Loveland, Colorado 80537
(970) 962-2555 ¢ FAX (970) 962-2908 ¢ TDD (970) 962-2620

AGENDA ITEM: 4

MEETING DATE: 8/19/2014

TO: City Council

FROM: Dave Klockeman, Public Works Department

PRESENTER: Dave Klockeman, Acting Public Works Director / City Engineer
TITLE:

1. A Resolution Approving an Intergovernmental Agreement (IGA) between the City of
Loveland, Colorado, and the State of Colorado, Acting by and through the Colorado
Department of Transportation (CDOT), to update equipment at the Traffic Operations Center
(TOC) in the City of Loveland

2. An Ordinance on First Reading Enacting a Supplemental Budget and Appropriation to the
2014 City of Loveland Budget to update equipment at the Traffic Operations Center (TOC)
in the City of Loveland

RECOMMENDED CITY COUNCIL ACTION:
1. Adopt the resolution.
2. Conduct a public hearing and approve the ordinance on first reading.

OPTIONS:
1. Adopt the action as recommended
Deny the action
Adopt a modified action (specify in the motion)
Refer back to staff for further development and consideration
Adopt a motion continuing the item to a future Council meeting

akrwn

SUMMARY:

These are administrative actions. The City has received a Federal grant, not to exceed
$205,000 of the $247,615 total project cost, through the STP-Metro program to fund the
upgrade of equipment at the existing TOC. This item includes consideration of a resolution
approving an IGA between the City of Loveland and CDOT for the project and consideration of
the first reading ordinance to appropriate the funds included in the IGA.

BUDGET IMPACT:
Positive

L] Negative

1 Neutral or negligible
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The project is funded from federal funds, not to exceed $205,000, and City of Loveland local
match funds, $42,615, for a total project cost of $247,615. The City funds are included within the
approved 2014 budget for Public Works Transportation Capital Improvement Projects.

BACKGROUND:

The work to be completed in the Loveland Traffic Operations Center (TOC) project includes the
purchase of equipment such as a backup generator, computers, software, closed-circuit
television (CCTV) switches and an additional operator station to upgrade the Loveland TOC.
This equipment will enhance the TOC to facilitate information sharing with the public and the
CDOT and improve safety through two way communications of data and video on cotrip.org,
which allows people to view live traffic and weather conditions. In addition, the purchase of a
backup generator will ensure the TOC remains operational during inclement weather and in
emergency situations.

This project is currently in preliminary planning stage with design to be completed by mid-2015.
Construction is planned for the summer/fall of 2015 and is anticipated to take 3 to 4 months.

Funding Summary:

Federal Funds $205,000
Local Agency Match Funds* $42,615
Local Over-Matching Funds** $ 0
Subtotal Local Funds $ 42,615 $ 42,615
Total Project Funds: $247,615

* Local Agency Match Funds are defined as funding required to be provided by a local entity as
part of the Federal grant process. For STP-Metro Funding, the Local Agency Match is 17.21%
of the Total Project Funds (not including Local Over-Matching Funds).

** | ocal Over-Matching Funds are defined as funding provided by a local entity above the
required amount of Local Agency Match Funds in order to complete a project. FHWA requires
that this amount be shown in the documents to identify all of the funding anticipated for a
project, and Overmatch Funds are encouraged.

An ordinance is required to appropriate the grant funds as the award of this project occurred
after the 2014 Budget was adopted.

REVIEWED BY CITY MANAGER: /()WM%

LIST OF ATTACHMENTS:
1. Resolution
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2. Intergovernmental Agreement (Exhibit A to Resolution)
3. Ordinance
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RESOLUTION #R-52-2014

A RESOLUTION APPROVING AN INTERGOVERNMENTAL
AGREEMENT BETWEEN THE CITY OF LOVELAND, COLORADO
AND THE STATE OF COLORADO, ACTING BY AND THROUGH THE
COLORADO DEPARTMENT OF TRANSPORTATION TO UPDATE
EQUIPMENT AT THE TRAFFIC OPERATIONS CENTER IN THE CITY
OF LOVELAND

WHEREAS, the City of Loveland desires to modify and upgrade its traffic operations
center (“TOC”) equipment to enhance the TOC’s ability to facilitate information sharing with the
public and CDOT and improve safety through two way communication of data and video on
cotrip.org and through purchase of an emergency backup generator (the “Project”); and

WHEREAS, the Federal Highway Administration (“FHWA?”) is providing funding for
the Project to be administered and made available through the State of Colorado, acting by and
through the Colorado Department of Transportation (“CDOT”); and

WHEREAS, the estimated cost of the Project is $247,615 of which the FHWA will
reimburse $205,000 representing 82.79% of such cost on the condition that the City contribute
$42,615 or 17.21% of such cost; and

WHEREAS, the City and CDOT desire to enter into an intergovernmental agreement to
define the division of responsibilities with regard to the Project; and

WHEREAS, as governmental entities in Colorado, the City and CDOT are authorized,
pursuant to C.R.S. § 29-1-203, to cooperate or contract with one another to provide any function,
service, or facility lawfully authorized to each.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the “State of Colorado Department of Transportation Agreement with
City of Loveland,” attached hereto as Exhibit A and incorporated herein by reference (the
“Intergovernmental Agreement”), is hereby approved subject to final approval of an ordinance
appropriating the funds required under the Intergovernmental Agreement (the “Ordinance”).

Section 2. That the City Manager is hereby authorized, following consultation with
the City Attorney, to modify the Intergovernmental Agreement in form or substance as deemed
necessary to effectuate the purposes of this Resolution or to protect the interests of the City.

Section 3. That the City Manager and the City Clerk are hereby authorized and
directed to execute the Intergovernmental Agreement on behalf of the City after the Ordinance is
approved by City Council and becomes effective.
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Section 4. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this day of August, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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1.

PARTIES

THIS AGREEMENT is entered into by and between CITY OF LOVELAND (hereinafter called the “Local
Agency”), and the STATE OF COLORADO acting by and through the Department of Transportation
(hereinafter called the “State” or “CDOT”).

2.

EFFECTIVE DATE AND NOTICE OF NONLIABILITY

This Agreement shall not be effective or enforceable until it is approved and signed by the Colorado State
Controller or their designee (hereinafter called the “Effective Date”). The State shall not be liable to pay or
reimburse the Local Agency for any performance hereunder, including, but not limited to costs or expenses
incurred, or be bound by any provision hereof prior to the Effective Date.

3.

A.

4.

RECITALS

Authority, Appropriation, and Approval

Authority exists in the law and funds have been budgeted, appropriated and otherwise made available and a
sufficient unencumbered balance thereof remains available for payment and the required approval,
clearance and coordination have been accomplished from and with appropriate agencies.

i. Federal Authority
Pursuant to Title I, Subtitle A, Section 1108 of the “Transportation Equity Act for the 21st Century” of
1998 (TEA-21) and/or the “Safe, Accountable, Flexible, Efficient Transportation Equity Act: A
Legacy for Users” (SAFETEA-LU) of 2005 and to applicable provisions of Title 23 of the United
States Code and implementing regulations at Title 23 of the Code of Federal Regulations, as may be
amended, (collectively referred to hereinafter as the “Federal Provisions”), certain federal funds have
been and are expected to continue to be allocated for transportation projects requested by the Local
Agency and eligible under the Surface Transportation Improvement Program that has been proposed
by the State and approved by the Federal Highway Administration (“FHWA”).

ii. State Authority
Pursuant to CRS §43-1-223 and to applicable portions of the Federal Provisions, the State is
responsible for the general administration and supervision of performance of projects in the Program,
including the administration of federal funds for a Program project performed by a Local Agency
under a contract with the State. This Agreement is executed under the authority of CRS §§29-1-203,
43-1-110; 43-1-116, 43-2-101(4)(c) and 43-2-104.5.

Consideration

The Parties acknowledge that the mutual promises and covenants contained herein and other good and

valuable consideration are sufficient and adequate to support this Agreement.

Purpose

The purpose of this Agreement is to disburse Federal funds to the Local Agency pursuant to CDOT’s

Stewardship Agreement with the FHWA.

References

All references in this Agreement to sections (whether spelled out or using the § symbol), subsections,

exhibits or other attachments, are references to sections, subsections, exhibits or other attachments

contained herein or incorporated as a part hereof, unless otherwise noted.

DEFINITIONS

The following terms as used herein shall be construed and interpreted as follows:

A.

Agreement or Contract

“Agreement” or “Contract” means this Agreement, its terms and conditions, attached exhibits, documents
incorporated by reference under the terms of this Agreement, and any future modifying agreements,
exhibits, attachments or references that are incorporated pursuant to Colorado State Fiscal Rules and
Policies.

Agreement Funds

“Agreement Funds” means funds payable by the State to Local Agency pursuant to this Agreement.
Budget

“Budget” means the budget for the Work described in Exhibit C.
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5.

Consultant and Contractor
“Consultant” means a professional engineer or designer hired by Local Agency to design the Work and
“Contractor” means the general construction contractor hired by Local Agency to construct the Work.

Evaluation
“Evaluation” means the process of examining the Local Agency’s Work and rating it based on criteria
established in §6 and Exhibits A and E.

Exhibits and Other Attachments

The following exhibit(s) are attached hereto and incorporated by reference herein: Exhibit A (Scope of
Work), Exhibit B (Resolution), Exhibit C (Funding Provisions), Exhibit D (Option Letter), Exhibit E
(Checklist), Exhibit F (Certification for Federal-Aid Funds), Exhibit G (Disadvantaged Business
Enterprise), Exhibit H (Local Agency Procedures), Exhibit I (Federal-Aid Contract Provisions), Exhibit J
(Federal Requirements) and Exhibit K (Supplemental Federal Provisions).

Goods
“Goods” means tangible material acquired, produced, or delivered by the Local Agency either separately or
in conjunction with the Services the Local Agency renders hereunder.

Oversight
“Oversight” means the term as it is defined in the Stewardship Agreement between CDOT and the Federal
Highway Administration (“FHWA”) and as it is defined in the Local Agency Manual.

Party or Parties
“Party” means the State or the Local Agency and “Parties” means both the State and the Local Agency

Work Budget
Work Budget means the budget described in Exhibit C.

Services
“Services” means the required services to be performed by the Local Agency pursuant to this Contract.

Work
“Work” means the tasks and activities the Local Agency is required to perform to fulfill its obligations
under this Contract and Exhibits A and E, including the performance of the Services and delivery of the
Goods.

. Work Product

“Work Product” means the tangible or intangible results of the Local Agency’s Work, including, but not
limited to, software, research, reports, studies, data, photographs, negatives or other finished or unfinished
documents, drawings, models, surveys, maps, materials, or work product of any type, including drafts.

TERM AND EARLY TERMINATION

The Parties’ respective performances under this Agreement shall commence on the Effective Date. This
Agreement shall terminate after five (5) years of state controllers signature in section 27, unless sooner
terminated or completed as demonstrated by final payment and final audit.

6.
A.

SCOPE OF WORK

Completion
The Local Agency shall complete the Work and other obligations as described herein in Exhibit A. Work
performed prior to the Effective Date or after final acceptance shall not be considered part of the Work.

Goods and Services

The Local Agency shall procure Goods and Services necessary to complete the Work. Such procurement
shall be accomplished using the Contract Funds and shall not increase the maximum amount payable
hereunder by the State.

Employees

All persons employed hereunder by the Local Agency, or any Consultants or Contractors shall be
considered the Local Agency’s, Consultants’, or Contractors’ employee(s) for all purposes and shall not be
employees of the State for any purpose.

State and Local Agency Commitments
i. Design
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If the Work includes preliminary design or final design or design work sheets, or special provisions
and estimates (collectively referred to as the “Plans”), the Local Agency shall comply with and be
responsible for satisfying the following requirements:

a)
b)

¢)

Perform or provide the Plans to the extent required by the nature of the Work.

Prepare final design in accordance with the requirements of the latest edition of the American
Association of State Highway Transportation Officials (AASHTO) manual or other standard, such
as the Uniform Building Code, as approved by the State.

Prepare provisions and estimates in accordance with the most current version of the State’s
Roadway and Bridge Design Manuals and Standard Specifications for Road and Bridge
Construction or Local Agency specifications if approved by the State.

Include details of any required detours in the Plans in order to prevent any interference of the
construction Work and to protect the traveling public.

Stamp the Plans produced by a Colorado Registered Professional Engineer.

Provide final assembly of Plans and all other necessary documents.

Be responsible for the Plans’ accuracy and completeness.

Make no further changes in the Plans following the award of the construction contract to
contractor unless agreed to in writing by the Parties. The Plans shall be considered final when
approved in writing by CDOT and when final they shall be incorporated herein.

ii. Local Agency Work

a)

b)

Local Agency shall comply with the requirements of the Americans With Disabilities Act (ADA),
and applicable federal regulations and standards as contained in the document “ADA Accessibility
Requirements in CDOT Transportation Projects”.

Local Agency shall afford the State ample opportunity to review the Plans and make any changes

in the Plans that are directed by the State to comply with FHWA requirements.

Local Agency may enter into a contract with a Consultant to perform all or any portion of the

Plans and/or of construction administration. Provided, however, if federal-aid funds are involved

in the cost of such Work to be done by such Consultant, such Consultant contract (and the

performance/provision of the Plans under the contract) must comply with all applicable
requirements of 23 C.F.R. Part 172 and with any procedures implementing those requirements as
provided by the State, including those in Exhibit H. If the Local Agency enters into a contract with

a Consultant for the Work:

(1) Local Agency shall submit a certification that procurement of any Consultant contract
complies with the requirements of 23 C.F.R. 172.5(1) prior to entering into such Consultant
contract, subject to the State’s approval. If not approved by the State, the Local Agency shall
not enter into such Consultant contract.

(2) Local Agency shall ensure that all changes in the Consultant contract have prior approval by
the State and FHWA and that they are in writing. Immediately after the Consultant contract
has been awarded, one copy of the executed Consultant contract and any amendments shall be
submitted to the State.

(3) Local Agency shall require that all billings under the Consultant contract comply with the
State’s standardized billing format. Examples of the billing formats are available from the
CDOT Agreements Office.

(4) Local Agency (and any Consultant) shall comply with 23 C.F.R. 172.5(b) and (d) and use the
CDOT procedures described in Exhibit H to administer the Consultant contract.

(5) Local Agency may expedite any CDOT approval of its procurement process and/or
Consultant contract by submitting a letter to CDOT from the Local Agency’s
attorney/authorized representative certifying compliance with Exhibit H and 23 C.F.R.
172.5(b)and (d).

(6) Local Agency shall ensure that the Consultant contract complies with the requirements of 49
CFR 18.36(i) and contains the following language verbatim:

(a) The design work under this Agreement shall be compatible with the requirements of the
contract between the Local Agency and the State (which is incorporated herein by this
reference) for the design/construction of the project. The State is an intended third-party
beneficiary of this agreement for that purpose.
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(b) Upon advertisement of the project work for construction, the consultant shall make
available services as requested by the State to assist the State in the evaluation of
construction and the resolution of construction problems that may arise during the
construction of the project.

(c) The consultant shall review the Construction Contractor’s shop drawings for
conformance with the contract documents and compliance with the provisions of the
State’s publication, Standard Specifications for Road and Bridge Construction, in
connection with this work.

(d) The State, in its sole discretion, may review construction plans, special provisions and
estimates and may require the Local Agency to make such changes therein as the State
determines necessary to comply with State and FHW A requirements.

iii. Construction

If the Work includes construction, the Local Agency shall perform the construction in accordance with
the approved design plans and/or administer the construction in accordance with Exhibit E. Such
administration shall include Work inspection and testing; approving sources of materials; performing
required plant and shop inspections; documentation of contract payments, testing and inspection
activities; preparing and approving pay estimates; preparing, approving and securing the funding for
contract modification orders and minor contract revisions; processing Construction Contractor claims;
construction supervision; and meeting the Quality Control requirements of the FHWA/CDOT

Stewardship Agreement, as described in the Local Agency Contract Administration Checklist.

a) If the Local Agency is performing the Work, the State may, after providing written notice of the
reason for the suspension to the Local Agency, suspend the Work, wholly or in part, due to the
failure of the Local Agency or its Contractor to correct conditions which are unsafe for workers or
for such periods as the State may deem necessary due to unsuitable weather, or for conditions
considered unsuitable for the prosecution of the Work, or for any other condition or reason
deemed by the State to be in the public interest.

b) The Local Agency shall be responsible for the following:

(1) Appointing a qualified professional engineer, licensed in the State of Colorado, as the Local
Agency Project Engineer (LAPE), to perform engineering administration. The LAPE shall
administer the Work in accordance with this Agreement, the requirements of the construction
contract and applicable State procedures.

(2) For the construction of the Work, advertising the call for bids upon approval by the State and
awarding the construction contract(s) to the low responsible bidder(s).

(a) All advertising and bid awards, pursuant to this agreement, by the Local Agency shall
comply with applicable requirements of 23 U.S.C. §112 and 23 C.F.R. Parts 633 and 635
and C.R.S. § 24-92-101 et seq. Those requirements include, without limitation, that the
Local Agency and its Contractor shall incorporate Form 1273 (Exhibit I) in its entirety
verbatim into any subcontract(s) for those services as terms and conditions therefore, as
required by 23 C.F.R. 633.102(e).

(b) The Local Agency may accept or reject the proposal of the apparent low bidder for Work
on which competitive bids have been received. The Local Agency must accept or reject
such bid within three (3) working days after they are publicly opened.

(c) As part of accepting bid awards, the Local Agency shall provide additional funds, subject
to their availability and appropriation, necessary to complete the Work if no additional
federal-aid funds are available.

(3) The requirements of this §6(D)(iii)(c)(2) also apply to any advertising and awards made by
the State.

(4) Ifall or part of the Work is to be accomplished by the Local Agency’s personnel (i.e. by force
account) rather than by a competitive bidding process, the Local Agency shall perform such
work in accordance with pertinent State specifications and requirements of 23 C.F.R. 635,
Subpart B, Force Account Construction.

(a) Such Work will normally be based upon estimated quantities and firm unit prices agreed
to between the Local Agency, the State and FHWA in advance of the Work, as provided
for in 23 C.R.F. 635.204(c). Such agreed unit prices shall constitute a commitment as to
the value of the Work to be performed.
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(b) An alternative to the preceding subsection is that the Local Agency may agree to
participate in the Work based on actual costs of labor, equipment rental, materials
supplies and supervision necessary to complete the Work. Where actual costs are used,
eligibility of cost items shall be evaluated for compliance with 48 C.F.R. Part 31.

(c) If the State provides matching funds under this Agreement, rental rates for publicly
owned equipment shall be determined in accordance with the State’s Standard
Specifications for Road and Bridge Construction §109.04.

(d) All Work being paid under force account shall have prior approval of the State and/or
FHWA and shall not be initiated until the State has issued a written notice to proceed.

E. State’s Commitments

a)

b)

The State will perform a final project inspection of the Work as a quality control/assurance activity.
When all Work has been satisfactorily completed, the State will sign the FHWA Form 1212.
Notwithstanding any consents or approvals given by the State for the Plans, the State shall not be liable
or responsible in any manner for the structural design, details or construction of any major structures
designed by, or that are the responsibility of, the Local Agency as identified in the Local Agency
Contract Administration Checklist, Exhibit E.

F. ROW and Acquisition/Relocation

a)

b)

©)

d)

If the Local Agency purchases a right of way for a State highway, including areas of influence, the

Local Agency shall immediately convey title to such right of way to CDOT after the Local Agency

obtains title.

Any acquisition/relocation activities shall comply with all applicable federal and state statutes and

regulations, including but not limited to the Uniform Relocation Assistance and Real Property

Acquisition Policies Act of 1970 as amended and the Uniform Relocation Assistance and Real

Property Acquisition Policies for Federal and Federally Assisted Programs as amended (49 C.F.R. Part

24), CDOT’s Right of Way Manual, and CDOT’s Policy and Procedural Directives.

The Parties’ respective compliance responsibilities depend on the level of federal participation;

provided however, that the State always retains Oversight responsibilities.

The Parties’ respective responsibilities under each level in CDOT’s Right of Way Manual (located at

http://www.dot.state.co.us/ROW_Manual/) and reimbursement for the levels will be under the

following categories:

(1) Right of way acquisition (3111) for federal participation and non-participation;

(2) Relocation activities, if applicable (3109);

(3) Right of way incidentals, if applicable (expenses incidental to acquisition/relocation of right of
way —3114).

G. Utilities
If necessary, the Local Agency shall be responsible for obtaining the proper clearance or approval from any
utility company which may become involved in the Work. Prior to the Work being advertised for bids, the
Local Agency shall certify in writing to the State that all such clearances have been obtained.

a)

b)

<)
d)

e)

Railroads

If the Work involves modification of a railroad company’s facilities and such modification will be
accomplished by the railroad company, the Local Agency shall make timely application to the Public
Utilities commission requesting its order providing for the installation of the proposed improvements
and not proceed with that part of the Work without compliance. The Local Agency shall also establish
contact with the railroad company involved for the purpose of complying with applicable provisions of
23 C.F.R. 646, subpart B, concerning federal-aid projects involving railroad facilities and:

Execute an agreement setting out what work is to be accomplished and the location(s) thereof, and
which costs shall be eligible for federal participation.

Obtain the railroad’s detailed estimate of the cost of the Work.

Establish future maintenance responsibilities for the proposed installation.

Proscribe future use or dispositions of the proposed improvements in the event of abandonment or
elimination of a grade crossing.

Establish future repair and/or replacement responsibilities in the event of accidental destruction or
damage to the installation.
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H. Environmental Obligations

7.

The Local Agency shall perform all Work in accordance with the requirements of the current federal and
state environmental regulations including the National Environmental Policy Act of 1969 (NEPA) as
applicable.

Maintenance Obligations

The Local Agency shall maintain and operate the Work constructed under this Agreement at its own cost
and expense during their useful life, in a manner satisfactory to the State and FHWA, and the Local Agency
shall provide for such maintenance and operations obligations each year. Such maintenance and operations
shall be conducted in accordance with all applicable statutes, ordinances and regulations pertaining to
maintaining such improvements. The State and FHWA may make periodic inspections to verify that such
improvements are being adequately maintained.

OPTION LETTER MODIFICATION

An option letter may be used to add a phase without increasing total budgeted funds, increase or decrease the
encumbrance amount as shown on Exhibit C, and/or transfer funds from one phase to another. Option letter
modification is limited to the specific scenarios listed below. The option letter shall not be deemed valid until
signed by the State Controller or an authorized delegate.

A. Option to add a phase and/or increase or decrease the total encumbrance amount.

8.

The State may require the Local Agency to begin a phase that may include Design, Construction,
Environmental, Utilities, ROW Incidentals or Miscellaneous (this does not apply to Acquisition/Relocation
or Railroads) as detailed in Exhibit A and at the same terms and conditions stated in the original
Agreement, with the total budgeted funds remaining the same. The State may simultaneously increase
and/or decrease the total encumbrance amount by replacing the original funding exhibit (Exhibit C) in the
original Agreement with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2,
C-3, etc). The State may exercise this option by providing a fully executed option to the Local Agency
within thirty (30) days before the initial targeted start date of the phase, in a form substantially equivalent to
Exhibit D. If the State exercises this option, the Agreement will be considered to include this option
provision.

Option to transfer funds from one phase to another phase.

The State may require or permit the Local Agency to transfer funds from one phase (Design, Construction,
Environmental, Utilities, ROW Incidentals or Miscellaneous) to another as a result of changes to state,
federal, and local match. The original funding exhibit (Exhibit C) in the original Agreement will be
replaced with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc.)
and attached to the option letter. The funds transferred from one phase to another are subject to the same
terms and conditions stated in the original Agreement with the total budgeted funds remaining the same.
The State may unilaterally exercise this option by providing a fully executed option to the Local Agency
within thirty (30) days before the initial targeted start date of the phase, in a form substantially equivalent to
Exhibit D. Any transfer of funds from one phase to another is limited to an aggregate maximum of 24.99%
of the original dollar amount of either phase affected by a transfer. A bilateral amendment is required for
any transfer exceeding 24.99% of the original dollar amount of the phase affected by the increase or
decrease.

Option to do both Options A and B.

The State may require the Local Agency to add a phase as detailed in Exhibit A, and encumber and
transfer funds from one phase to another. The original funding exhibit (Exhibit C) in the original
Agreement will be replaced with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be
labeled C-2, C-3, etc.) and attached to the option letter. The addition of a phase and encumbrance and
transfer of funds are subject to the same terms and conditions stated in the original Agreement with the
total budgeted funds remaining the same. The State may unilaterally exercise this option by providing a
fully executed option to the Local Agency within thirty (30) days before the initial targeted start date of the
phase, in a form substantially equivalent to Exhibit D.

PAYMENTS

The State shall, in accordance with the provisions of this §8, pay the Local Agency in the amounts and using the
methods set forth below:
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A. Maximum Amount
The maximum amount payable is set forth in Exhibit C as determined by the State from available funds.
Payments to the Local Agency are limited to the unpaid encumbered balance of the Contract set forth in
Exhibit C. The Local Agency shall provide its match share of the costs as evidenced by an appropriate
ordinance/resolution or other authority letter which expressly authorizes the Local Agency the authority to
enter into this Agreement and to expend its match share of the Work. A copy of such ordinance/resolution
or authority letter is attached hereto as Exhibit B.

B. Payment

i. Advance, Interim and Final Payments
Any advance payment allowed under this Contract or in Exhibit C shall comply with State Fiscal
Rules and be made in accordance with the provisions of this Contract or such Exhibit. The Local
Agency shall initiate any payment requests by submitting invoices to the State in the form and manner,
approved by the State.

ii. Interest
The State shall fully pay each invoice within 45 days of receipt thereof if the amount invoiced
represents performance by the Local Agency previously accepted by the State. Uncontested amounts
not paid by the State within 45 days shall bear interest on the unpaid balance beginning on the 46th day
at a rate not to exceed one percent per month until paid in full; provided, however, that interest shall
not accrue on unpaid amounts that are subject to a good faith dispute. The Local Agency shall invoice
the State separately for accrued interest on delinquent amounts. The billing shall reference the
delinquent payment, the number of days interest to be paid and the interest rate.

iii. Available Funds-Contingency-Termination
The State is prohibited by law from making commitments beyond the term of the State’s current fiscal
year. Therefore, the Local Agency’s compensation beyond the State’s current Fiscal Year is contingent
upon the continuing availability of State appropriations as provided in the Colorado Special Provisions.
The State’s performance hereunder is also contingent upon the continuing availability of federal funds.
Payments pursuant to this Contract shall be made only from available funds encumbered for this
Contract and the State’s liability for such payments shall be limited to the amount remaining of such
encumbered funds. If State or federal funds are not appropriated, or otherwise become unavailable to
fund this Contract, the State may terminate this Contract immediately, in whole or in part, without
further liability in accordance with the provisions hereof.

iv. Erroneous Payments
At the State’s sole discretion, payments made to the Local Agency in error for any reason, including,
but not limited to overpayments or improper payments, and unexpended or excess funds received by
the Local Agency, may be recovered from the Local Agency by deduction from subsequent payments
under this Contract or other contracts, Agreements or agreements between the State and the Local
Agency or by other appropriate methods and collected as a debt due to the State. Such funds shall not
be paid to any party other than the State.

C. Use of Funds
Contract Funds shall be used only for eligible costs identified herein.

D. Matching Funds

The Local Agency shall provide matching funds as provided in §8.A. and Exhibit C. The Local Agency
shall have raised the full amount of matching funds prior to the Effective Date and shall report to the State
regarding the status of such funds upon request. The Local Agency’s obligation to pay all or any part of any
matching funds, whether direct or contingent, only extend to funds duly and lawfully appropriated for the
purposes of this Agreement by the authorized representatives of the Local Agency and paid into the Local
Agency’s treasury. The Local Agency represents to the State that the amount designated “Local Agency
Matching Funds” in Exhibit C has been legally appropriated for the purpose of this Agreement by its
authorized representatives and paid into its treasury. The Local Agency does not by this Agreement
irrevocably pledge present cash reserves for payments in future fiscal years, and this Agreement is not
intended to create a multiple-fiscal year debt of the Local Agency. The Local Agency shall not pay or be
liable for any claimed interest, late charges, fees, taxes or penalties of any nature, except as required by the
Local Agency’s laws or policies.
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E.

9.

Reimbursement of Local Agency Costs
The State shall reimburse the Local Agency’s allowable costs, not exceeding the maximum total amount
described in Exhibit C and §8. The applicable principles described in 49 C.F.R. 18 Subpart C and 49
C.F.R. 18.22 shall govern the State’s obligation to reimburse all costs incurred by the Local Agency and
submitted to the State for reimbursement hereunder, and the Local Agency shall comply with all such
principles. The State shall reimburse the Local Agency for the federal-aid share of properly documented
costs related to the Work after review and approval thereof, subject to the provisions of this Agreement and
Exhibit C. However, any costs incurred by the Local Agency prior to the date of FHWA authorization for
the Work and prior to the Effective Date shall not be reimbursed absent specific FHWA and State
Controller approval thereof. Costs shall be:
i. Reasonable and Necessary

Reasonable and necessary to accomplish the Work and for the Goods and Services provided.
ii. Net Cost

Actual net cost to the Local Agency (i.e. the price paid minus any items of value received by the Local
Agency that reduce the cost actually incurred).

ACCOUNTING

The Local Agency shall establish and maintain accounting systems in accordance with generally accepted
accounting standards (a separate set of accounts, or as a separate and integral part of its current accounting
scheme). Such accounting systems shall, at a minimum, provide as follows:

A.

Local Agency Performing the Work

If Local Agency is performing the Work, all allowable costs, including any approved services contributed
by the Local Agency or others, shall be documented using payrolls, time records, invoices, contracts,
vouchers, and other applicable records.

Local Agency-Checks or Draws

Checks issued or draws made by the Local Agency shall be made or drawn against properly signed
vouchers detailing the purpose thereof. All checks, payrolls, invoices, contracts, vouchers, orders, and other
accounting documents shall be on file in the office of the Local Agency ,clearly identified, readily
accessible, and to the extent feasible, kept separate and apart from all other Work documents.

State-Administrative Services

The State may perform any necessary administrative support services required hereunder. The Local
Agency shall reimburse the State for the costs of any such services from the Budget as provided for in
Exhibit C. If FHWA funding is not available or is withdrawn, or if the Local Agency terminates this
Agreement prior to the Work being approved or completed, then all actual incurred costs of such services
and assistance provided by the State shall be the Local Agency’s sole expense.

Local Agency-Invoices

The Local Agency’s invoices shall describe in detail the reimbursable costs incurred by the Local Agency
for which it seeks reimbursement, the dates such costs were incurred and the amounts thereof, and shall not
be submitted more often than monthly.

Invoicing Within 60 Days

The State shall not be liable to reimburse the Local Agency for any costs unless CDOT receives such
invoices within 60 days after the date for which payment is requested, including final invoicing. Final
payment to the Local Agency may be withheld at the discretion of the State until completion of final audit.
Any costs incurred by the Local Agency that are not allowable under 49 C.F.R. 18 shall be reimbursed by
the Local Agency, or the State may offset them against any payments due from the State to the Local
Agency.

Reimbursement of State Costs

CDOT shall perform Oversight and the Local Agency shall reimburse CDOT for its related costs. The
Local Agency shall pay invoices within 60 days after receipt thereof. If the Local Agency fails to remit
payment within 60 days, at CDOT’s request, the State is authorized to withhold an equal amount from
future apportionment due the Local Agency from the Highway Users Tax Fund and to pay such funds
directly to CDOT. Interim funds shall be payable from the State Highway Supplementary Fund (400) until

Document Builder Generated Page 9 of 22

P. 40



CDOT is reimbursed. If the Local Agency fails to make payment within 60 days, it shall pay interest to the
State at a rate of one percent per month on the delinquent amounts until the billing is paid in full. CDOT’s
invoices shall describe in detail the reimbursable costs incurred, the dates incurred and the amounts thereof,
and shall not be submitted more often than monthly.

10. REPORTING - NOTIFICATION

Reports, Evaluations, and Reviews required under this §10 shall be in accordance with the procedures of and in
such form as prescribed by the State and in accordance with §18, if applicable.

A.

11.

Performance, Progress, Personnel, and Funds

The Local Agency shall submit a report to the State upon expiration or sooner termination of this
Agreement, containing an Evaluation and Review of the Local Agency’s performance and the final status
of the Local Agency's obligations hereunder.

Litigation Reporting

Within 10 days after being served with any pleading related to this Agreement, in a legal action filed with a
court or administrative agency, the Local Agency shall notify the State of such action and deliver copies of
such pleadings to the State’s principal representative as identified herein. If the State or its principal

representative is not then serving, such notice and copies shall be delivered to the Executive Director of
CDOT.

Noncompliance

The Local Agency’s failure to provide reports and notify the State in a timely manner in accordance with
this §10 may result in the delay of payment of funds and/or termination as provided under this Agreement.

Documents

Upon request by the State, the Local Agency shall provide the State, or its authorized representative, copies
of all documents, including contracts and subcontracts, in its possession related to the Work.

LOCAL AGENCY RECORDS

Maintenance

The Local Agency shall make, keep, maintain, and allow inspection and monitoring by the State of a
complete file of all records, documents, communications, notes and other written materials, electronic
media files, and communications, pertaining in any manner to the Work or the delivery of Services
(including, but not limited to the operation of programs) or Goods hereunder. The Local Agency shall
maintain such records until the last to occur of the following: (i) a period of three years after the date this
Agreement is completed or terminated, or (ii) three years after final payment is made hereunder, whichever
is later, or (iii) for such further period as may be necessary to resolve any pending matters, or (iv) if an
audit is occurring, or the Local Agency has received notice that an audit is pending, then until such audit
has been completed and its findings have been resolved (collectively, the “Record Retention Period”).

Inspection

The Local Agency shall permit the State, the federal government and any other duly authorized agent of a
governmental agency to audit, inspect, examine, excerpt, copy and/or transcribe the Local Agency's records
related to this Agreement during the Record Retention Period to assure compliance with the terms hereof or
to evaluate the Local Agency's performance hereunder. The State reserves the right to inspect the Work at
all reasonable times and places during the term of this Agreement, including any extension. If the Work
fails to conform to the requirements of this Agreement, the State may require the Local Agency promptly to
bring the Work into conformity with Agreement requirements, at the Local Agency’s sole expense. If the
Work cannot be brought into conformance by re-performance or other corrective measures, the State may
require the Local Agency to take necessary action to ensure that future performance conforms to
Agreement requirements and may exercise the remedies available under this Agreement at law or in equity
in lieu of or in conjunction with such corrective measures.

Monitoring

The Local Agency also shall permit the State, the federal government or any other duly authorized agent of
a governmental agency, in their sole discretion, to monitor all activities conducted by the Local Agency
pursuant to the terms of this Agreement using any reasonable procedure, including, but not limited to:
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internal evaluation procedures, examination of program data, special analyses, on-site checking, formal
audit examinations, or any other procedures. All such monitoring shall be performed in a manner that shall
not unduly interfere with the Local Agency’s performance hereunder.

D. Final Audit Report
If an audit is performed on the Local Agency’s records for any fiscal year covering a portion of the term of
this Agreement, the Local Agency shall submit a copy of the final audit report to the State or its principal
representative at the address specified herein.

12. CONFIDENTIAL INFORMATION-STATE RECORDS

The Local Agency shall comply with the provisions of this §12 if it becomes privy to confidential information
in connection with its performance hereunder. Confidential information, includes, but is not necessarily limited
to, state records, personnel records, and information concerning individuals. Nothing in this §12 shall be
construed to require the Local Agency to violate the Colorado Open Records Act, C.R.S. §§ 24-72-1001 et seq.

A. Confidentiality
The Local Agency shall keep all State records and information confidential at all times and to comply with
all laws and regulations concerning confidentiality of information. Any request or demand by a third party
for State records and information in the possession of the Local Agency shall be immediately forwarded to
the State’s principal representative.

B. Notification
The Local Agency shall notify its agents, employees and assigns who may come into contact with State
records and confidential information that each is subject to the confidentiality requirements set forth herein,
and shall provide each with a written explanation of such requirements before they are permitted to access
such records and information.

C. Use, Security, and Retention
Confidential information of any kind shall not be distributed or sold to any third party or used by the Local
Agency or its agents in any way, except as authorized by the Agreement and as approved by the State. The
Local Agency shall provide and maintain a secure environment that ensures confidentiality of all State
records and other confidential information wherever located. Confidential information shall not be retained
in any files or otherwise by the Local Agency or its agents, except as set forth in this Agreement and
approved by the State.

D. Disclosure-Liability
Disclosure of State records or other confidential information by the Local Agency for any reason may be
cause for legal action by third parties against the Local Agency, the State or their respective agents. The
Local Agency is prohibited from providing indemnification to the State pursuant to the Constitution of the
State of Colorado, Article XI, Section 1, however, the Local Agency shall be responsible for any and all
claims, damages, liability and court awards including costs, expenses, and attorney fees and related costs,
incurred as a result of any act or omission by the Local Agency, or its employees, agents, or assignees
pursuant to this §12.

13. CONFLICT OF INTEREST

The Local Agency shall not engage in any business or personal activities or practices or maintain any
relationships which conflict in any way with the full performance of the Local Agency’s obligations hereunder.
The Local Agency acknowledges that with respect to this Agreement even the appearance of a conflict of
interest is harmful to the State’s interests. Absent the State’s prior written approval, the Local Agency shall
refrain from any practices, activities or relationships that reasonably appear to be in conflict with the full
performance of the Local Agency’s obligations to the State hereunder. If a conflict or appearance exists, or if
the Local Agency is uncertain whether a conflict or the appearance of a conflict of interest exists, the Local
Agency shall submit to the State a disclosure statement setting forth the relevant details for the State’s
consideration. Failure to promptly submit a disclosure statement or to follow the State’s direction in regard to
the apparent conflict constitutes a breach of this Agreement.

14. REPRESENTATIONS AND WARRANTIES
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The Local Agency makes the following specific representations and warranties, each of which was relied on by
the State in entering into this Agreement.

A.

Standard and Manner of Performance

The Local Agency shall perform its obligations hereunder, including in accordance with the highest
professional standard of care, skill and diligence and in the sequence and manner set forth in this
Agreement.

Legal Authority — The Local Agency and the Local Agency’s Signatory

The Local Agency warrants that it possesses the legal authority to enter into this Agreement and that it has
taken all actions required by its procedures, by-laws, and/or applicable laws to exercise that authority, and
to lawfully authorize its undersigned signatory to execute this Agreement, or any part thereof, and to bind
the Local Agency to its terms. If requested by the State, the Local Agency shall provide the State with
proof of the Local Agency’s authority to enter into this Agreement within 15 days of receiving such
request.

Licenses, Permits, Etc.

The Local Agency represents and warrants that as of the Effective Date it has, and that at all times during
the term hereof it shall have, at its sole expense, all licenses, certifications, approvals, insurance, permits,
and other authorization required by law to perform its obligations hereunder. The Local Agency warrants
that it shall maintain all necessary licenses, certifications, approvals, insurance, permits, and other
authorizations required to properly perform this Agreement, without reimbursement by the State or other
adjustment in Agreement Funds. Additionally, all employees and agents of the Local Agency performing
Services under this Agreement shall hold all required licenses or certifications, if any, to perform their
responsibilities. The Local Agency, if a foreign corporation or other foreign entity transacting business in
the State of Colorado, further warrants that it currently has obtained and shall maintain any applicable
certificate of authority to transact business in the State of Colorado and has designated a registered agent in
Colorado to accept service of process. Any revocation, withdrawal or non-renewal of licenses,
certifications, approvals, insurance, permits or any such similar requirements necessary for the Local
Agency to properly perform the terms of this Agreement shall be deemed to be a material breach by the
Local Agency and constitute grounds for termination of this Agreement.

15. INSURANCE

The Local Agency and its contractors shall obtain and maintain insurance as specified in this section at all times
during the term of this Agreement: All policies evidencing the insurance coverage required hereunder shall be
issued by insurance companies satisfactory to the Local Agency and the State.

A.

The Local Agency

i.  Public Entities
If the Local Agency is a "public entity" within the meaning of the Colorado Governmental Immunity
Act, CRS §24-10-101, et seq., as amended (the “GIA”), then the Local Agency shall maintain at all
times during the term of this Agreement such liability insurance, by commercial policy or self-
insurance, as is necessary to meet its liabilities under the GIA. The Local Agency shall show proof of
such insurance satisfactory to the State, if requested by the State. The Local Agency shall require each
Agreement with their Consultant and Contractor, that are providing Goods or Services hereunder, to
include the insurance requirements necessary to meet Consultant or Contractor liabilities under the
GIA.

ii. Non-Public Entities
If the Local Agency is not a "public entity" within the meaning of the Governmental Immunity Act, the
Local Agency shall obtain and maintain during the term of this Agreement insurance coverage and
policies meeting the same requirements set forth in §15(B) with respect to sub-contractors that are not
"public entities".

Contractors

The Local Agency shall require each contract with Contractors, Subcontractors, or Consultants, other than
those that are public entities, providing Goods or Services in connection with this Agreement, to include
insurance requirements substantially similar to the following:

i. Worker’s Compensation

Document Builder Generated Page 12 of 22

P. 43



16.

Worker’s Compensation Insurance as required by State statute, and Employer’s Liability Insurance
covering all of the Local Agency’s Contractors, Subcontractors, or Consultant’s employees acting
within the course and scope of their employment.

ii. General Liability
Commercial General Liability Insurance written on ISO occurrence form CG 00 01 10/93 or
equivalent, covering premises operations, fire damage, independent contractors, products and
completed operations, blanket liability, personal injury, and advertising liability with minimum limits
as follows: (a) $1,000,000 each occurrence; (b) $1,000,000 general aggregate; (c) $1,000,000 products
and completed operations aggregate; and (d) $50,000 any one fire. If any aggregate limit is reduced
below $1,000,000 because of claims made or paid, contractors, subcontractors, and consultants shall
immediately obtain additional insurance to restore the full aggregate limit and furnish to the Local
Agency a certificate or other document satisfactory to the Local Agency showing compliance with this
provision.

iii. Automobile Liability
Automobile Liability Insurance covering any auto (including owned, hired and non-owned autos) with
a minimum limit of $1,000,000 each accident combined single limit.

iv. Additional Insured
The Local Agency and the State shall be named as additional insured on the Commercial General
Liability policies (leases and construction contracts require additional insured coverage for completed
operations on endorsements CG 2010 11/85, CG 2037, or equivalent).

v. Primacy of Coverage
Coverage required of the Consultants or Contractors shall be primary over any insurance or self-
insurance program carried by the Local Agency or the State.

vi. Cancellation
The above insurance policies shall include provisions preventing cancellation or non-renewal without
at least 45 days prior notice to the Local Agency and the State by certified mail.

vii. Subrogation Waiver
All insurance policies in any way related to this Agreement and secured and maintained by the Local
Agency’s Consultants or Contractors as required herein shall include clauses stating that each carrier
shall waive all rights of recovery, under subrogation or otherwise, against the Local Agency or the
State, its agencies, institutions, organizations, officers, agents, employees, and volunteers.

Certificates

The Local Agency and all Contractors, subcontractors, or Consultants shall provide certificates showing
insurance coverage required hereunder to the State within seven business days of the Effective Date of this
Agreement. No later than 15 days prior to the expiration date of any such coverage, the Local Agency and
each contractor, subcontractor, or consultant shall deliver to the State or the Local Agency certificates of
insurance evidencing renewals thereof. In addition, upon request by the State at any other time during the
term of this Agreement or any sub-contract, the Local Agency and each contractor, subcontractor, or
consultant shall, within 10 days of such request, supply to the State evidence satisfactory to the State of
compliance with the provisions of this §15.

DEFAULT-BREACH

Defined

In addition to any breaches specified in other sections of this Agreement, the failure of either Party to
perform any of its material obligations hereunder in whole or in part or in a timely or satisfactory manner
constitutes a breach.

Notice and Cure Period

In the event of a breach, notice of such shall be given in writing by the aggrieved Party to the other Party in
the manner provided in §18. If such breach is not cured within 30 days of receipt of written notice, or if a
cure cannot be completed within 30 days, or if cure of the breach has not begun within 30 days and pursued
with due diligence, the State may exercise any of the remedies set forth in §17. Notwithstanding anything
to the contrary herein, the State, in its sole discretion, need not provide advance notice or a cure period and
may immediately terminate this Agreement in whole or in part if reasonably necessary to preserve public
safety or to prevent immediate public crisis.

Document Builder Generated Page 13 of 22

P.44



17. REMEDIES

If the Local Agency is in breach under any provision of this Agreement, the State shall have all of the remedies
listed in this §17 in addition to all other remedies set forth in other sections of this Agreement following the
notice and cure period set forth in §16(B). The State may exercise any or all of the remedies available to it, in its
sole discretion, concurrently or consecutively.

A.

Termination for Cause and/or Breach

If the Local Agency fails to perform any of its obligations hereunder with such diligence as is required to
ensure its completion in accordance with the provisions of this Agreement and in a timely manner, the State
may notify the Local Agency of such non-performance in accordance with the provisions herein. If the
Local Agency thereafter fails to promptly cure such non-performance within the cure period, the State, at
its option, may terminate this entire Agreement or such part of this Agreement as to which there has been
delay or a failure to properly perform. Exercise by the State of this right shall not be deemed a breach of its
obligations hereunder. The Local Agency shall continue performance of this Agreement to the extent not
terminated, if any.

Obligations and Rights

To the extent specified in any termination notice, the Local Agency shall not incur further obligations or
render further performance hereunder past the effective date of such notice, and shall terminate outstanding
orders and sub-Agreements with third parties. However, the Local Agency shall complete and deliver to the
State all Work, Services and Goods not cancelled by the termination notice and may incur obligations as
are necessary to do so within this Agreement’s terms. At the sole discretion of the State, the Local Agency
shall assign to the State all of the Local Agency's right, title, and interest under such terminated orders or
sub-Agreements. Upon termination, the Local Agency shall take timely, reasonable and necessary action to
protect and preserve property in the possession of the Local Agency in which the State has an interest. All
materials owned by the State in the possession of the Local Agency shall be immediately returned to the
State. All Work Product, at the option of the State, shall be delivered by the Local Agency to the State and
shall become the State’s property.

Payments

The State shall reimburse the Local Agency only for accepted performance received up to the date of
termination. If, after termination by the State, it is determined that the Local Agency was not in default or
that the Local Agency's action or inaction was excusable, such termination shall be treated as a termination
in the public interest and the rights and obligations of the Parties shall be the same as if this Agreement had
been terminated in the public interest, as described herein.

Damages and Withholding

Notwithstanding any other remedial action by the State, the Local Agency also shall remain liable to the
State for any damages sustained by the State by virtue of any breach under this Agreement by the Local
Agency and the State may withhold any payment to the Local Agency for the purpose of mitigating the
State’s damages, until such time as the exact amount of damages due to the State from the Local Agency is
determined. The State may withhold any amount that may be due to the Local Agency as the State deems
necessary to protect the State, including loss as a result of outstanding liens or claims of former lien
holders, or to reimburse the State for the excess costs incurred in procuring similar goods or services. The
Local Agency shall be liable for excess costs incurred by the State in procuring from third parties
replacement Work, Services or substitute Goods as cover.

Early Termination in the Public Interest
The State is entering into this Agreement for the purpose of carrying out the public policy of the State of
Colorado, as determined by its Governor, General Assembly, and/or Courts. If this Agreement ceases to
further the public policy of the State, the State, in its sole discretion, may terminate this Agreement in
whole or in part. Exercise by the State of this right shall not constitute a breach of the State’s obligations
hereunder. This subsection shall not apply to a termination of this Agreement by the State for cause or
breach by the Local Agency, which shall be governed by §17(A) or as otherwise specifically provided for
herein.
i. Method and Content
The State shall notify the Local Agency of the termination in accordance with §18, specifying the
effective date of the termination and whether it affects all or a portion of this Agreement.
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ii. Obligations and Rights
Upon receipt of a termination notice, the Local Agency shall be subject to and comply with the same
obligations and rights set forth in §17(A)(i).

iii. Payments
If this Agreement is terminated by the State pursuant to this §17(B), the Local Agency shall be paid an
amount which bears the same ratio to the total reimbursement under this Agreement as the Services
satisfactorily performed bear to the total Services covered by this Agreement, less payments previously
made. Additionally, if this Agreement is less than 60% completed, the State may reimburse the Local
Agency for a portion of actual out-of-pocket expenses (not otherwise reimbursed under this
Agreement) incurred by the Local Agency which are directly attributable to the uncompleted portion of
the Local Agency’s obligations hereunder; provided that the sum of any and all reimbursement shall
not exceed the maximum amount payable to the Local Agency hereunder.

F. Remedies Not Involving Termination

The State, its sole discretion, may exercise one or more of the following remedies in addition to other

remedies available to it:

i. Suspend Performance
Suspend the Local Agency’s performance with respect to all or any portion of this Agreement pending
necessary corrective action as specified by the State without entitling the Local Agency to an
adjustment in price/cost or performance schedule. The Local Agency shall promptly cease performance
and incurring costs in accordance with the State’s directive and the State shall not be liable for costs
incurred by the Local Agency after the suspension of performance under this provision.

ii. Withhold Payment
Withhold payment to the Local Agency until corrections in the Local Agency’s performance are
satisfactorily made and completed.

iii. Deny Payment
Deny payment for those obligations not performed that due to the Local Agency’s actions or inactions
cannot be performed or, if performed, would be of no value to the State; provided that any denial of
payment shall be reasonably related to the value to the State of the obligations not performed.

iv. Removal
Demand removal of any of the Local Agency’s employees, agents, or contractors whom the State
deems incompetent, careless, insubordinate, unsuitable, or otherwise unacceptable, or whose continued
relation to this Agreement is deemed to be contrary to the public interest or not in the State’s best
interest.

v. Intellectual Property
If the Local Agency infringes on a patent, copyright, trademark, trade secret or other intellectual
property right while performing its obligations under this Agreement, the Local Agency shall, at the
State’s option (a) obtain for the State or the Local Agency the right to use such products and services;
(b) replace any Goods, Services, or other product involved with non-infringing products or modify
them so that they become non-infringing; or, (¢) if neither of the foregoing alternatives are reasonably
available, remove any infringing Goods, Services, or products and refund the price paid therefore to
the State.

18. NOTICES and REPRESENTATIVES

Each individual identified below is the principal representative of the designating Party. All notices required to
be given hereunder shall be hand delivered with receipt required or sent by certified or registered mail to such
Party’s principal representative at the address set forth below. In addition to but not in lieu of a hard-copy
notice, notice also may be sent by e-mail to the e-mail addresses, if any, set forth below. Either Party may from
time to time designate by written notice substitute addresses or persons to whom such notices shall be sent.
Unless otherwise provided herein, all notices shall be effective upon receipt.

A. If to State: B. If to the Local Agency:
CDOT Region: 4 CITY OF LOVELAND
Jake Schuch Justin Stone
Project Manager Project Manager

1420 Second Street
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Greeley, CO 80631

(970)350-2205 105 West 5th Street
Loveland, CO 80537
(970) 962-2647

19. RIGHTS IN DATA, DOCUMENTS, AND COMPUTER SOFTWARE

Any software, research, reports, studies, data, photographs, negatives or other documents, drawings, models,
materials, or work product of any type, including drafts, prepared by the Local Agency in the performance of its
obligations under this Agreement shall be the exclusive property of the State and all Work Product shall be
delivered to the State by the Local Agency upon completion or termination hereof. The State’s exclusive rights
in such Work Product shall include, but not be limited to, the right to copy, publish, display, transfer, and
prepare derivative works. The Local Agency shall not use, willingly allow, cause or permit such Work Product
to be used for any purpose other than the performance of the Local Agency's obligations hereunder without the
prior written consent of the State.

20. GOVERNMENTAL IMMUNITY

Notwithstanding any other provision to the contrary, nothing herein shall constitute a waiver, express or
implied, of any of the immunities, rights, benefits, protection, or other provisions of the Colorado Governmental
Immunity Act, CRS §24-10-101, et seq., as amended. Liability for claims for injuries to persons or property
arising from the negligence of the State of Colorado, its departments, institutions, agencies, boards, officials,
and employees and of the Local Agency is controlled and limited by the provisions of the Governmental
Immunity Act and the risk management statutes, CRS §24-30-1501, et seq., as amended.

21. STATEWIDE CONTRACT MANAGEMENT SYSTEM

If the maximum amount payable to the Local Agency under this Agreement is $100,000 or greater, either on the
Effective Date or at any time thereafter, this §21 applies.

The Local Agency agrees to be governed, and to abide, by the provisions of CRS §24-102-205, §24-102-206,
§24-103-601, §24-103.5-101 and §24-105-102 concerning the monitoring of vendor performance on state
agreements/contracts and inclusion of agreement/contract performance information in a statewide contract
management system.

The Local Agency’s performance shall be subject to Evaluation and Review in accordance with the terms and
conditions of this Agreement, State law, including CRS §24-103.5-101, and State Fiscal Rules, Policies and
Guidance. Evaluation and Review of the Local Agency’s performance shall be part of the normal Agreement
administration process and the Local Agency’s performance will be systematically recorded in the statewide
Agreement Management System. Areas of Evaluation and Review shall include, but shall not be limited to
quality, cost and timeliness. Collection of information relevant to the performance of the Local Agency’s
obligations under this Agreement shall be determined by the specific requirements of such obligations and shall
include factors tailored to match the requirements of the Local Agency’s obligations. Such performance
information shall be entered into the statewide Contract Management System at intervals established herein and
a final Evaluation, Review and Rating shall be rendered within 30 days of the end of the Agreement term. The
Local Agency shall be notified following each performance Evaluation and Review, and shall address or correct
any identified problem in a timely manner and maintain work progress.

Should the final performance Evaluation and Review determine that the Local Agency demonstrated a gross
failure to meet the performance measures established hereunder, the Executive Director of the Colorado
Department of Personnel and Administration (Executive Director), upon request by CDOT, and showing of
good cause, may debar the Local Agency and prohibit the Local Agency from bidding on future Agreements.
The Local Agency may contest the final Evaluation, Review and Rating by: (a) filing rebuttal statements, which
may result in either removal or correction of the evaluation (CRS §24-105-102(6)), or (b) under CRS §24-105-
102(6), exercising the debarment protest and appeal rights provided in CRS §§24-109-106, 107, 201 or 202,
which may result in the reversal of the debarment and reinstatement of the Local Agency, by the Executive
Director, upon showing of good cause.

22. FEDERAL REQUIREMENTS
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The Local Agency and/or their contractors, subcontractors, and consultants shall at all times during the
execution of this Agreement strictly adhere to, and comply with, all applicable federal and state laws, and their
implementing regulations, as they currently exist and may hereafter be amended.

23. DISADVANTAGED BUSINESS ENTERPRISE (DBE)

The Local Agency will comply with all requirements of Exhibit G and the Local Agency Contract
Administration Checklist regarding DBE requirements for the Work, except that if the Local Agency desires to
use its own DBE program to implement and administer the DBE provisions of 49 C.F.R. Part 26 under this
Agreement, it must submit a copy of its program’s requirements to the State for review and approval before the
execution of this Agreement. If the Local Agency uses any State- approved DBE program for this Agreement,
the Local Agency shall be solely responsible to defend that DBE program and its use of that program against all
legal and other challenges or complaints, at its sole cost and expense. Such responsibility includes, without
limitation, determinations concerning DBE eligibility requirements and certification, adequate legal and factual
bases for DBE goals and good faith efforts. State approval (if provided) of the Local Agency’s DBE program
does not waive or modify the sole responsibility of the Local Agency for use of its program.

24. DISPUTES

Except as otherwise provided in this Agreement, any dispute concerning a question of fact arising under this
Agreement which is not disposed of by agreement shall be decided by the Chief Engineer of the Department of
Transportation. The decision of the Chief Engineer will be final and conclusive unless, within 30 calendar days
after the date of receipt of a copy of such written decision, the Local Agency mails or otherwise furnishes to the
State a written appeal addressed to the Executive Director of CDOT. In connection with any appeal proceeding
under this clause, the Local Agency shall be afforded an opportunity to be heard and to offer evidence in
support of its appeal. Pending final decision of a dispute hereunder, the Local Agency shall proceed diligently
with the performance of this Agreement in accordance with the Chief Engineer’s decision. The decision of the
Executive Director or his duly authorized representative for the determination of such appeals shall be final and
conclusive and serve as final agency action. This dispute clause does not preclude consideration of questions of
law in connection with decisions provided for herein. Nothing in this Agreement, however, shall be construed
as making final the decision of any administrative official, representative, or board on a question of law.

25. GENERAL PROVISIONS

A. Assignment
The Local Agency’s rights and obligations hereunder are personal and may not be transferred, assigned or
subcontracted without the prior written consent of the State. Any attempt at assignment, transfer, or
subcontracting without such consent shall be void. All assignments and subcontracts approved by the Local
Agency or the State are subject to all of the provisions hereof. The Local Agency shall be solely
responsible for all aspects of subcontracting arrangements and performance.

B. Binding Effect
Except as otherwise provided in §25(A), all provisions herein contained, including the benefits and
burdens, shall extend to and be binding upon the Parties’ respective heirs, legal representatives, successors,
and assigns.

C. Captions
The captions and headings in this Agreement are for convenience of reference only, and shall not be used to
interpret, define, or limit its provisions.

D. Counterparts
This Agreement may be executed in multiple identical original counterparts, all of which shall constitute
one agreement.

E. Entire Understanding

This Agreement represents the complete integration of all understandings between the Parties and all prior
representations and understandings, oral or written, are merged herein. Prior or contemporaneous addition,
deletion, or other amendment hereto shall not have any force or affect whatsoever, unless embodied herein.

F. Indemnification - General
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If Local Agency is not a “public entity” within the meaning of the Colorado Governmental Immunity Act,
CRS §24-10-101, et seq., the Local Agency shall indemnify, save, and hold harmless the State, its
employees and agents, against any and all claims, damages, liability and court awards including costs,
expenses, and attorney fees and related costs, incurred as a result of any act or omission by the Local
Agency, or its employees, agents, subcontractors or assignees pursuant to the terms of this Agreement.
This clause is not applicable to a Local Agency that is a "public entity" within the meaning of the Colorado
Governmental Immunity Act, CRS §24-10-101, et seq.

G. Jurisdiction and Venue

All suits, actions, or proceedings related to this Agreement shall be held in the State of Colorado and
exclusive venue shall be in the City and County of Denver.

H. Limitations of Liability

Any and all limitations of liability and/or damages in favor of the Local Agency contained in any document
attached to and/or incorporated by reference into this Agreement, whether referred to as an exhibit,
attachment, schedule, or any other name, are void and of no effect. This includes, but is not necessarily
limited to, limitations on (i) the types of liabilities, (ii) the types of damages, (iii) the amount of damages,
and (iv) the source of payment for damages.

Modification

i. By the Parties
Except as specifically provided in this Agreement, modifications of this Agreement shall not be
effective unless agreed to in writing by both parties in an amendment to this Agreement, properly
executed and approved in accordance with applicable Colorado State law, State Fiscal Rules, and
Office of the State Controller Policies, including, but not limited to, the policy entitled
MODIFICATIONS OF AGREEMENTS - TOOLS AND FORMS.

ii. By Operation of Law
This Agreement is subject to such modifications as may be required by changes in Federal or Colorado
State law, or their implementing regulations. Any such required modification automatically shall be
incorporated into and be part of this Agreement on the effective date of such change, as if fully set
forth herein

Order of Precedence

The provisions of this Agreement shall govern the relationship of the State and the Local Agency. In the
event of conflicts or inconsistencies between this Agreement and its exhibits and attachments, such
conflicts or inconsistencies shall be resolved by reference to the documents in the following order of
priority:

i.  Colorado Special Provisions,

ii.  The provisions of the main body of this Agreement,

iii. Exhibit A (Scope of Work),

iv. Exhibit B (Local Agency Resolution),

v.  Exhibit C (Funding Provisions),

vi.  Exhibit D (Option Letter),

vii. Exhibit E (Local Agency Contract Administration Checklist),

viii. Other exhibits in descending order of their attachment.

K. Severability

Provided this Agreement can be executed and performance of the obligations of the Parties accomplished
within its intent, the provisions hereof are severable and any provision that is declared invalid or becomes
inoperable for any reason shall not affect the validity of any other provision hereof.

L. Survival of Certain Agreement Terms

Notwithstanding anything herein to the contrary, provisions of this Agreement requiring continued
performance, compliance, or effect after termination hereof, shall survive such termination and shall be
enforceable by the State if the Local Agency fails to perform or comply as required.

M. Taxes

The State is exempt from all federal excise taxes under IRC Chapter 32 (No. 84-730123K) and from all
State and local government sales and use taxes under CRS §§39-26-101 and 201 et seq. Such exemptions
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apply when materials are purchased or services rendered to benefit the State; provided however, that certain
political subdivisions (e.g., City of Denver) may require payment of sales or use taxes even though the
product or service is provided to the State. The Local Agency shall be solely liable for paying such taxes as
the State is prohibited from paying for or reimbursing the Local Agency for them

N. Third Party Beneficiaries

Enforcement of this Agreement and all rights and obligations hereunder are reserved solely to the Parties,
and not to any third party. Any services or benefits which third parties receive as a result of this Agreement
are incidental to the Agreement, and do not create any rights for such third parties.

0. Waiver

Waiver of any breach of a term, provision, or requirement of this Agreement, or any right or remedy
hereunder, whether explicitly or by lack of enforcement, shall not be construed or deemed as a waiver of
any subsequent breach of such term, provision or requirement, or of any other term, provision, or
requirement.

THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK
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26. COLORADO SPECIAL PROVISIONS

The Special Provisions apply to all Agreements except where noted in italics.

1.

CONTROLLER'S APPROVAL. CRS §24-30-202 (1).

This Agreement shall not be deemed valid until it has been approved by the Colorado State Controller or
designee.

FUND AVAILABILITY. CRS §24-30-202(5.5).

Financial obligations of the State payable after the current fiscal year are contingent upon funds for that
purpose being appropriated, budgeted, and otherwise made available.

GOVERNMENTAL IMMUNITY.

No term or condition of this Agreement shall be construed or interpreted as a waiver, express or implied, of
any of the immunities, rights, benefits, protections, or other provisions, of the Colorado Governmental
Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 U.S.C. §§1346(b) and 2671 et
seq., as applicable now or hereafter amended.

INDEPENDENT CONTRACTOR.

The Local Agency shall perform its duties hereunder as an independent contractor and not as an employee.
Neither The Local Agency nor any agent or employee of The Local Agency shall be deemed to be an agent
or employee of the State. The Local Agency and its employees and agents are not entitled to unemployment
insurance or workers compensation benefits through the State and the State shall not pay for or otherwise
provide such coverage for The Local Agency or any of its agents or employees. Unemployment insurance
benefits shall be available to The Local Agency and its employees and agents only if such coverage is made
available by The Local Agency or a third party. The Local Agency shall pay when due all applicable
employment taxes and income taxes and local head taxes incurred pursuant to this Agreement. The Local
Agency shall not have authorization, express or implied, to bind the State to any Agreement, liability or
understanding, except as expressly set forth herein. The Local Agency shall (a) provide and keep in force
workers' compensation and unemployment compensation insurance in the amounts required by law, (b)
provide proof thereof when requested by the State, and (c) be solely responsible for its acts and those of its
employees and agents.

COMPLIANCE WITH LAW.

The Local Agency shall strictly comply with all applicable federal and State laws, rules, and regulations in
effect or hereafter established, including, without limitation, laws applicable to discrimination and unfair
employment practices.

CHOICE OF LAW.

Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the interpretation,
execution, and enforcement of this Agreement. Any provision included or incorporated herein by reference
which conflicts with said laws, rules, and regulations shall be null and void. Any provision incorporated
herein by reference which purports to negate this or any other Special Provision in whole or in part shall
not be valid or enforceable or available in any action at law, whether by way of complaint, defense, or
otherwise. Any provision rendered null and void by the operation of this provision shall not invalidate the
remainder of this Agreement, to the extent capable of execution.

BINDING ARBITRATION PROHIBITED.

The State of Colorado does not agree to binding arbitration by any extra-judicial body or person. Any
provision to the contrary in this contact or incorporated herein by reference shall be null and void.

SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00.

State or other public funds payable under this Agreement shall not be used for the acquisition, operation, or
maintenance of computer software in violation of federal copyright laws or applicable licensing
restrictions. The Local Agency hereby certifies and warrants that, during the term of this Agreement and
any extensions, The Local Agency has and shall maintain in place appropriate systems and controls to
prevent such improper use of public funds. If the State determines that The Local Agency is in violation of
this provision, the State may exercise any remedy available at law or in equity or under this Agreement,
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10.

11.

12.

including, without limitation, immediate termination of this Agreement and any remedy consistent with
federal copyright laws or applicable licensing restrictions.

EMPLOYEE FINANCIAL INTEREST. CRS §§24-18-201 and 24-50-507.

The signatories aver that to their knowledge, no employee of the State has any personal or beneficial
interest whatsoever in the service or property described in this Agreement. The Local Agency has no
interest and shall not acquire any interest, direct or indirect, that would conflict in any manner or degree
with the performance of The Local Agency’s services and The Local Agency shall not employ any person
having such known interests.

VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4.

[Not Applicable to intergovernmental agreements]. Subject to CRS §24-30-202.4 (3.5), the State
Controller may withhold payment under the State’s vendor offset intercept system for debts owed to State
agencies for: (a) unpaid child support debts or child support arrearages; (b) unpaid balances of tax, accrued
interest, or other charges specified in CRS §39-21-101, et seq.; (c) unpaid loans due to the Student Loan
Division of the Department of Higher Education; (d) amounts required to be paid to the Unemployment
Compensation Fund; and (e) other unpaid debts owing to the State as a result of final agency determination
or judicial action.

PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101.

[Not Applicable to Agreements relating to the offer, issuance, or sale of securities, investment advisory
services or fund management services, sponsored projects, intergovernmental Agreements, or
information technology services or products and services]. The Local Agency certifies, warrants, and
agrees that it does not knowingly employ or contract with an illegal alien who shall perform work under
this Agreement and shall confirm the employment eligibility of all employees who are newly hired for
employment in the United States to perform work under this Agreement, through participation in the E-
Verify Program or the State program established pursuant to CRS §8-17.5-102(5)(c), The Local Agency
shall not knowingly employ or contract with an illegal alien to perform work under this Agreement or enter
into a contract with a subcontractor that fails to certify to The Local Agency that the subcontractor shall not
knowingly employ or contract with an illegal alien to perform work under this Agreement. The Local
Agency (a) shall not use E-Verify Program or State program procedures to undertake pre-employment
screening of job applicants while this Agreement is being performed, (b) shall notify the subcontractor and
the contracting State agency within three days if The Local Agency has actual knowledge that a
subcontractor is employing or contracting with an illegal alien for work under this Agreement, (c) shall
terminate the subcontract if a subcontractor does not stop employing or contracting with the illegal alien
within three days of receiving the notice, and (d) shall comply with reasonable requests made in the course
of an investigation, undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of Labor and
Employment. If The Local Agency participates in the State program, The Local Agency shall deliver to the
contracting State agency, Institution of Higher Education or political subdivision, a written, notarized
affirmation, affirming that The Local Agency has examined the legal work status of such employee, and
shall comply with all of the other requirements of the State program. If The Local Agency fails to comply
with any requirement of this provision or CRS §8-17.5-101 et seq., the contracting State agency, institution
of higher education or political subdivision may terminate this Agreement for breach and, if so terminated,
The Local Agency shall be liable for damages.

PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101.

The Local Agency, if a natural person eighteen (18) years of age or older, hereby swears and affirms under
penalty of perjury that he or she (a) is a citizen or otherwise lawfully present in the United States pursuant
to federal law, (b) shall comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one
form of identification required by CRS §24-76.5-103 prior to the effective date of this Agreement.

SPs Effective 1/1/09

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK

Document Builder Generated Page 21 of 22

P. 52



27. SIGNATURE PAGE
Agreement Routing Number: 14-HA4-XC-00210
THE PARTIES HERETO HAVE EXECUTED THIS AGREEMENT

P. 53

* Persons signing for The Local Agency hereby swear and affirm that they are authorized to act on The Local
Agency’s behalf and acknowledge that the State is relying on their representations to that effect.

THE LOCAL AGENCY STATE OF COLORADO
CITY OF LOVELAND John W. Hickenlooper, GOVERNOR
Colorado Department of Transportation
Print: Donald E. Hunt, Executive Director
Title:
By: Joshua Laipply, PE, Chief Engineer
*Signature Date:
Date:
2nd Local Agency Signature if needed LEGAL REVIEW
John W. Suthers, Attorney General
Print:
By:
Title: Signature - Assistant Attorney General
*Signature Date:
Date:

ALL AGREEMENTS REQUIRE APPROVAL BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Agreements. This Agreement is not valid until signed
and dated below by the State Controller or delegate. The Local Agency is not authorized to begin performance until such
time. If The Local Agency begins performing prior thereto, the State of Colorado is not obligated to pay The Local
Agency for such performance or for any goods and/or services provided hereunder.

STATE CONTROLLER
Robert Jaros, CPA, MBA, JD

By:

Colorado Department of Transportation

Date:
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28. EXHIBIT A — SCOPE OF WORK

The work to be completed in the Loveland Traffic Operations Center project includes the purchase of equipment such as a
backup generator, computers, software, cctv switches and an additional operator station to upgrade the Loveland TOC. This
equipment will enhance the TOC to facilitate information sharing with the public and CDOT and improve safety through
two way communications of data and video on cotrip.org, which allows people to view live traffic and weather conditions.
In addition, the purchase of a backup generator will ensure the TOC remains operational during inclement weather and in
emergency situations.

This project will meet all applicable federal rules and regulations.

THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK
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29. EXHIBIT B — LOCAL AGENCY RESOLUTION

LOCAL AGENCY
ORDINANCE
or
RESOLUTION
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30. EXHIBIT C — FUNDING PROVISIONS
A. Cost of Work Estimate

The Local Agency has estimated the total cost the Work to be $247,615.00, which is to be funded

as follows:

1 BUDGETED FUNDS

amendment.

a. Federal Funds $205,000.00
(82.79% of Participating Costs)
b. Local Agency Matching Funds $42,615.00
(17.21% of Participating Costs)
|TOTAL BUDGETED FUNDS $247,615.00
2 ESTIMATED CDOT-INCURRED COSTS
a. Federal Share $0.00
(0% of Participating Costs)
b. Local Agency
Local Agency Share of Participating Costs $0.00
Non-Participating Costs (Including Non-
Participating Indirects) $0.00
Estimated to be Billed to Local Agency $0.00
TOTAL ESTIMATED CDOT-INCURRED COSTS $0.00
3 ESTIMATED PAYMENT TO LOCAL AGENCY
a. Federal Funds Budgeted (1a) $205,000.00
b. Less Estimated Federal Share of CDOT-Incurred Costs (2a) $0.00
TOTAL ESTIMATED PAYMENT TO LOCAL AGENCY $205,000.00
FOR CDOT ENCUMBRANCE PURPOSES
Total Encumbrance Amount $0.00
Less ROW Acquisition 3111 and/or ROW Relocation 3109 $0.00
Net to be encumbered as follows:
$0.00

NOTE: $0.00 is currently available. Funds will become available after
federal authorization and execution of an Option Letter (Exhibit D) or

WBS Element 19745.10.50

Misc.

3404

$0.00
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B. Matching Funds
The matching ratio for the federal participating funds for this Work is 82.79% federal-aid funds
(CFDA #20.205) to 17.21% Local Agency funds, it being understood that such ratio applies only
to the $247,615.00 that is eligible for federal participation, it being further understood that all
non-participating costs are borne by the Local Agency at 100%. If the total participating cost of
performance of the Work exceeds $247,615.00, and additional federal funds are made available
for the Work, the Local Agency shall pay 17.21% of all such costs eligible for federal
participation and 100% of all non-participating costs; if additional federal funds are not made
available, the Local Agency shall pay all such excess costs. If the total participating cost of
performance of the Work is less than $247,615.00, then the amounts of Local Agency and
federal-aid funds will be decreased in accordance with the funding ratio described herein. The
performance of the Work shall be at no cost to the State.
C. Maximum Amount Payable
The maximum amount payable to the Local Agency under this Agreement shall be $205,000.00
(For CDOT accounting purposes, the federal funds of $205,000.00 and the Local Agency
matching funds of $42,615.00 will be encumbered for a total encumbrance of $247,615.00),
unless such amount is increased by an appropriate written modification to this Agreement
executed before any increased cost is incurred. NOTE: $0.00 is currently available; the
Funding will become available after federal authorization and execution of an Option
Letter (Exhibit D)or Amendment. It is understood and agreed by the parties hereto that the
total cost of the Work stated hereinbefore is the best estimate available, based on the design
data as approved at the time of execution of this Agreement, and that such cost is subject to
revisions (in accord with the procedure in the previous sentence) agreeable to the parties prior
to bid and award.
D. Single Audit Act Amendment
All state and local government and non-profit organizations receiving more than $500,000 from
all funding sources defined as federal financial assistance for Single Audit Act Amendment
purposes shall comply with the audit requirements of OMB Circular A-133 (Audits of States,
Local Governments and Non-Profit Organizations) see also, 49 C.F.R. 18.20 through 18.26. The
Single Audit Act Amendment requirements applicable to the Local Agency receiving federal
funds are as follows:
i Expenditure less than $500,000
If the Local Agency expends less than $500,000 in Federal funds (all federal sources, not
just Highway funds) in its fiscal year then this requirement does not apply.
ii. Expenditure exceeding $500,000-Highway Funds Only
If the Local Agency expends more than $500,000 in Federal funds, but only received federal
Highway funds (Catalog of Federal Domestic Assistance, CFDA 20.205) then a program
specific audit shall be performed. This audit will examine the “financial” procedures and
processes for this program area.
iii. Expenditure exceeding $500,000-Multiple Funding Sources
If the Local Agency expends more than $500,000 in Federal funds, and the Federal funds
are from multiple sources (FTA, HUD, NPS, etc.) then the Single Audit Act applies, which is
an audit on the entire organization/entity.
iv. Independent CPA
Single Audit shall only be conducted by an independent CPA, not by an auditor on staff. An
audit is an allowable direct or indirect cost.
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31. EXHIBIT D — OPTION LETTER

SAMPLE IGA OPTION LETTER

(This option has been created by the Office of the State Controller for CDOT use only)
NOTE: This option is limited to the specific contract scenarios listed below
AND may be used in place of exercising a formal amendment.

Date: State Fiscal Year: | Option Letter No. Option Letter CMS Routing #

Option Letter SAP #

Original Contract CMS # Original Contract SAP #

Vendor name;

SUBJECT:

A. Option to unilaterally authorize the Local Agency to begin a phase which may include Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous ONLY (does not apply to
Acquisition/Relocation or Railroads) and to update encumbrance amounts(a new Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

B. Option to unilaterally transfer funds from one phase to another phase (a new Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

C. Option to unilaterally do both A and B (a new Exhibit C must be attached with the option letter and
shall be labeled C-1, future changes for this option shall be labeled as follows: C-2, C-3, C-4, etc.).

REQUIRED PROVISIONS:

Option A (Insert the following language for use with the Option A):

In accordance with the terms of the original Agreement (insert CMS routing # of the original
Agreement) between the State of Colorado, Department of Transportation and (insert the Local
Agency’s name here), the State hereby exercises the option to authorize the Local Agency to begin a
phase that will include (describe which phase will be added and include all that apply — Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous) and to encumber previously
budgeted funds for the phase based upon changes in funding availability and authorization. The
encumbrance for (Design, Construction, Environmental, Utilities, ROW incidentals or Miscellaneous)is
(insert dollars here). A new Exhibit C-1 is made part of the original Agreement and replaces Exhibit
C. (The following is a NOTE only, please delete when using this option. Future changes for this option
for Exhibit C shall be labled as follows: C-2, C-3, C-4, etc.).

Option B (Insert the following language for use with Option B):

In accordance with the terms of the original Agreement (insert CMS # of the original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s name
here), the State hereby exercises the option to transfer funds from (describe phase from which funds
will be moved) to (describe phase to which funds will be moved) based on variance in actual phase
costs and original phase estimates. A new Exhibit C-1 is made part of the original Agreement and
replaces Exhibit C. (The following is a NOTE only so please delete when using this option: future
changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-4, etc.; and no more than
24.99% of any phase may be moved using this option letter. A transfer greater than 24.99% must be
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made using an formal amendment)..

Option C (Insert the following language for use with Option C):

In accordance with the terms of the original Agreement (insert CMS routing # of original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s name
here), the State hereby exercises the option to 1) release the Local Agency to begin a phase that will
include (describe which phase will be added and include all that apply — Design, Construction,
Environmental, Utilities, ROW incidentals or Miscellaneous); 2) to encumber funds for the phase
based upon changes in funding availability and authorization; and 3) to transfer funds from (describe
phase from which funds will be moved) to (describe phase to which funds will be moved) based on
variance in actual phase costs and original phase estimates. A new Exhibit C-1 is made part of the
original Agreement and replaces Exhibit C. (The following is a NOTE only so please delete when
using this option: future changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-
4, etc.; and no more than 24.99% of any phase may be moved using this option letter. A transfer
greater than 24.99% must be made using an formal amendment).

(The following language must be included on ALL options):

The total encumberance as a result of this option and all previous options and/or amendments is now
(insert total encumberance amount), as referenced in Exhibit (C-1, C-2, etc., as appropriate). The
total budgeted funds to satisfy services/goods ordered under the Agreement remains the same:
(indicate total budgeted funds) as referenced in Exhibit (C-1, C-2, etc., as appropriate) of the original
Agreement.

The effective date of this option letter is upon approval of the State Controller or delegate.

APPROVALS:

State of Colorado:
John W. Hickenlooper, Governor

By: Date:
Executive Director, Colorado Department of Transportation

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER

CRS 824-30-202 requires the State Controller to approve all State Contracts. This Agreement is not valid
until signed and dated below by the State Controller or delegate. Contractor is not authorized to begin
performance until such time. If the Local Agency begins performing prior thereto, the State of Colorado
is not obligated to pay the Local Agency for such performance or for any goods and/or services
provided hereunder.

State Controller
Robert Jaros, CPA, MBA, JD

By:

Date:

Form Updated: December 19, 2012
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32. EXHIBIT E - LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST
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33. EXHIBIT F — CERTIFICATION FOR FEDERAL-AID CONTRACTS

The Local Agency certifies, by signing this Agreement, to the best of its knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf or the undersigned, to
any person for influencing or attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with the awarding of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
Agreement, loan, or cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or of Congress, or an employee of a Member of
Congress in connection with this Federal contract, Agreement, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in
accordance with its instructions.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to
file the required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

The prospective participant also agree by submitting his or her bid or proposal that he or she shall
require that the language of this certification be included in all lower tier subcontracts, which exceed
$100,000 and that all such sub-recipients shall certify and disclose accordingly.

Required by 23 CFR 635.112
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34. EXHIBIT G — DISADVANTAGED BUSINESS ENTERPRISE

SECTION 1. Policy.

It is the policy of the Colorado Department of Transportation (CDOT) that disadvantaged business
enterprises shall have the maximum opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds under this agreement, pursuant to 49 CFR Part 26.
Consequently, the 49 CFR Part IE DBE requirements the Colorado Department of Transportation DBE
Program (or a Local Agency DBE Program approved in advance by the State) apply to this agreement.

SECTION 2. DBE Obligation.

The recipient or its the Local Agency agrees to ensure that disadvantaged business enterprises as
determined by the Office of Certification at the Colorado Department of Regulatory Agencies have the
maximum opportunity to participate in the performance of contracts and subcontracts financed in whole
or in part with Federal funds provided under this agreement. In this regard, all participants or
contractors shall take all necessary and reasonable steps in accordance with the CDOT DBE program
(or a Local Agency DBE Program approved in advance by the State) to ensure that disadvantaged
business enterprises have the maximum opportunity to compete for and perform contracts. Recipients
and their contractors shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of CDOT assisted contracts.

SECTION 3 DBE Program.

The Local Agency (sub-recipient) shall be responsible for obtaining the Disadvantaged Business
Enterprise Program of the Colorado Department of Transportation, 1988, as amended, and shall
comply with the applicable provisions of the program. (If applicable).

A copy of the DBE Program is available from and will be mailed to the Local Agency upon request:
Business Programs Office

Colorado Department of Transportation

4201 East Arkansas Avenue, Room 287

Denver, Colorado 80222-3400

Phone: (303) 757-9234

revised 1/22/98 Required by 49 CFR Part 26
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35. EXHIBIT H - LOCAL AGENCY PROCEDURES FOR CONSULTANT SERVICES

THE LOCAL AGENCY SHALL USE THESE PROCEDURES TO IMPLEMENT FEDERAL-AID
PROJECT AGREEMENTS WITH PROFESSIONAL CONSULTANT SERVICES

Title 23 Code of Federal Regulations (CFR) 172 applies to a federally funded local agency project
agreement administered by CDOT that involves professional consultant services. 23 CFR 172.1
states “The policies and procedures involve federally funded contracts for engineering and design
related services for projects subject to the provisions of 23 U.S.C. 112(a) and are issued to ensure
that a qualified consultant is obtained through an equitable selection process, that prescribed work
is properly accomplished in a timely manner, and at fair and reasonable cost” and according to 23
CFR 172.5 “Price shall not be used as a factor in the analysis and selection phase.” Therefore, local
agencies must comply with these CFR requirements when obtaining professional consultant
services under a federally funded consultant contract administered by CDOT.

CDOT has formulated its procedures in Procedural Directive (P.D.) 400.1 and the related
operations guidebook titled "Obtaining Professional Consultant Services". This directive and
guidebook incorporate requirements from both Federal and State regulations, i.e., 23 CFR 172 and
CRS 824-30-1401 et seq. Copies of the directive and the guidebook may be obtained upon request
from CDOT's Agreements and Consultant Management Unit. [Local agencies should have their own
written procedures on file for each method of procurement that addresses the items in 23 CFR 172].

Because the procedures and laws described in the Procedural Directive and the guidebook are
quite lengthy, the subsequent steps serve as a short-hand guide to CDOT procedures that a local
agency must follow in obtaining professional consultant services. This guidance follows the format
of 23 CFR 172. The steps are:

1.  The contracting local agency shall document the need for obtaining professional services.

2. Prior to solicitation for consultant services, the contracting local agency shall develop a
detailed scope of work and a list of evaluation factors and their relative importance. The
evaluation factors are those identified in C.R.S. 24-30-1403. Also, a detailed cost estimate
should be prepared for use during negotiations.

3. The contracting agency must advertise for contracts in conformity with the requirements of
C.R.S. 24-30-1405. The public notice period, when such notice is required, is a minimum of
15 days prior to the selection of the three most qualified firms and the advertising should be
done in one or more daily newspapers of general circulation.

4, The request for consultant services should include the scope of work, the evaluation factors
and their relative importance, the method of payment, and the goal of 10% for Disadvantaged
Business Enterprise (DBE) participation as a minimum for the project.

5. The analysis and selection of the consultants shall be done in accordance with CRS §24-30-
1403. This section of the regulation identifies the criteria to be used in the evaluation of CDOT
pre-qualified prime consultants and their team. It also shows which criteria are used to short-
list and to make a final selection.

The short-list is based on the following evaluation factors:
a. Qualifications,

b. Approach to the Work,

c. Ability to furnish professional services.

d. Anticipated design concepts, and

e. Alternative methods of approach for furnishing the professional services.
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Evaluation factors for final selection are the consultant's:
a. Abilities of their personnel,

b. Past performance,

c. Willingness to meet the time and budget requirement,
d. Location,

e. Current and projected work load,

f. Volume of previously awarded contracts, and

g. Involvement of minority consultants.

Once a consultant is selected, the local agency enters into negotiations with the consultant to
obtain a fair and reasonable price for the anticipated work. Pre-negotiation audits are
prepared for contracts expected to be greater than $50,000. Federal reimbursements for
costs are limited to those costs allowable under the cost principles of 48 CFR 31. Fixed fees
(profit) are determined with consideration given to size, complexity, duration, and degree of
risk involved in the work. Profit is in the range of six to 15 percent of the total direct and
indirect costs.

A qualified local agency employee shall be responsible and in charge of the Work to ensure
that the work being pursued is complete, accurate, and consistent with the terms, conditions,
and specifications of the contract. At the end of Work, the local agency prepares a
performance evaluation (a CDOT form is available) on the consultant.

Each of the steps listed above is to be documented in accordance with the provisions of 49
CFR 18.42, which provide for records to be kept at least three years from the date that the
local agency submits its final expenditure report. Records of projects under litigation shall be
kept at least three years after the case has been settled.

CRS 8824-30-1401 through 24-30-1408, 23 CFR Part 172, and P.D. 400.1, provide additional
details for complying with the preceeding eight (8) steps.
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36. EXHIBIT | - FEDERAL-AID CONTRACT PROVISIONS
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EXHIBIT J — FEDERAL REQUIREMENTS
Federal laws and regulations that may be applicable to the Work include:

A. Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule)
The "Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule), at 49 Code of Federal Regulations, Part 18,
except to the extent that other applicable federal requirements (including the provisions of 23
CFR Parts 172 or 633 or 635) are more specific than provisions of Part 18 and therefore
supersede such Part 18 provisions. The requirements of 49 CFR 18 include, without limitation:
the Local Agency/Contractor shall follow applicable procurement procedures, as required by
section 18.36(d); the Local Agency/Contractor shall request and obtain prior CDOT approval of
changes to any subcontracts in the manner, and to the extent required by, applicable provisions
of section 18.30; the Local Agency/Contractor shall comply with section 18.37 concerning any
sub-Agreements; to expedite any CDOT approval, the Local Agency/Contractor's attorney, or
other authorized representative, shall also submit a letter to CDOT certifying Local
Agency/Contractor compliance with section 18.30 change order procedures, and with 18.36(d)
procurement procedures, and with 18.37 sub-Agreement procedures, as applicable;
the Local Agency/Contractor shall incorporate the specific contract provisions described in
18.36(i) (which are also deemed incorporated herein) into any subcontract(s) for such services
as terms and conditions of those subcontracts.
B. Executive Order 11246
Executive Order 11246 of September 24, 1965 entitled "Equal Employment Opportunity,”" as
amended by Executive Order 11375 of October 13, 1967 and as supplemented in Department
of Labor regulations (41 CFR Chapter 60) (All construction contracts awarded in excess of
$10,000 by the Local Agencys and their contractors or the Local Agencys).

C. Copeland "Anti-Kickback" Act

The Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in Department of Labor
regulations (29 CFR Part 3) (All contracts and sub-Agreements for construction or repair).

D. Davis-Bacon Act

The Davis-Bacon Act (40 U.S.C. 276a to a-7) as supplemented by Department of Labor
regulations (29 CFR Part 5) (Construction contracts in excess of $2,000 awarded by the Local
Agencys and the Local Agencys when required by Federal Agreement program legislation. This
act requires that all laborers and mechanics employed by contractors or sub-contractors to work
on construction projects financed by federal assistance must be paid wages not less than those
established for the locality of the project by the Secretary of Labor).

E. Contract Work Hours and Safety Standards Act

Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-
330) as supplemented by Department of Labor regulations (29 CFR Part 5). (Construction
contracts awarded by the Local Agency'’s in excess of $2,000, and in excess of $2,500 for other
contracts which involve the employment of mechanics or laborers).

F. Clear Air Act

Standards, orders, or requirements issued under section 306 of the Clear Air Act (42 U.S.C.
1857(h), section 508 of the Clean Water Act (33 U.S.C. 1368). Executive Order 11738, and
Environmental Protection Agency regulations (40 CFR Part 15) (contracts, subcontracts, and
sub-Agreements of amounts in excess of $100,000).

G. Energy Policy and Conservation Act

Mandatory standards and policies relating to energy efficiency which are contained in the state
energy conservation plan issued in compliance with the Energy Policy and Conservation Act
(Pub. L. 94-163).

H. OMB Circulars
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Office of Management and Budget Circulars A-87, A-21 or A-122, and A-102 or A-110,
whichever is applicable.

I. Hatch Act

The Hatch Act (5 USC 1501-1508) and Public Law 95-454 Section 4728. These statutes state
that federal funds cannot be used for partisan political purposes of any kind by any person or
organization involved in the administration of federally-assisted programs.

J. Nondiscrimination

42 USC 6101 et seq. 42 USC 2000d, 29 USC 794, and implementing regulation, 45 C.F.R. Part
80 et. seq. These acts require that no person shall, on the grounds of race, color, national
origin, age, or handicap, be excluded from participation in or be subjected to discrimination in
any program or activity funded, in whole or part, by federal funds.

K. ADA

The Americans with Disabilities Act (Public Law 101-336; 42 USC 12101, 12102, 12111-12117,
12131-12134, 12141-12150, 12161-12165, 12181-12189, 12201-12213 47 USC 225 and 47
USC 611.

L. Uniform Relocation Assistance and Real Property Acquisition Policies Act

The Uniform Relocation Assistance and Real Property Acquisition Policies Act, as amended
(Public Law 91-646, as amended and Public Law 100-17, 101 Stat. 246-256). (If the contractor
is acquiring real property and displacing households or businesses in the performance of the
Agreement).

M. Drug-Free Workplace Act

The Drug-Free Workplace Act (Public Law 100-690 Title V, subtitle D, 41 USC 701 et seq.).

N. Age Discrimination Act of 1975

The Age Discrimination Act of 1975, 42 U.S.C. Sections 6101 et. seq. and its implementing
regulation, 45 C.F.R. Part 91; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, as
amended, and implementing regulation 45 C.F.R. Part 84.

0. 23 C.F.R. Part 172

23 C.F.R. Part 172, concerning "Administration of Engineering and Design Related Contracts".

P. 23 C.F.R Part 633

23 C.F.R Part 633, concerning "Required Contract Provisions for Federal-Aid Construction

Contracts".

Q. 23 C.F.R. Part 635

23 C.F.R. Part 635, concerning "Construction and Maintenance Provisions".

R. Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of
1973

Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973. The

requirements for which are shown in the Nondiscrimination Provisions, which are attached

hereto and made a part hereof.

S. Nondiscrimination Provisions:

In compliance with Title VI of the Civil Rights Act of 1964 and with Section 162(a) of the Federal

Aid Highway Act of 1973, the Contractor, for itself, its assignees and successors in interest,

agree as follows:
i. Compliance with Regulations
The Contractor will comply with the Regulations of the Department of Transportation relative
to nondiscrimination in Federally assisted programs of the Department of Transportation
(Title 49, Code of Federal Regulations, Part 21, hereinafter referred to as the "Regulations"),
which are herein incorporated by reference and made a part of this Agreement.

ii. Nondiscrimination

The Contractor, with regard to the work performed by it after award and prior to completion of
the contract work, will not discriminate on the ground of race, color, sex, mental or physical
handicap or national origin in the selection and retention of Subcontractors, including
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procurement of materials and leases of equipment. The Contractor will not participate either
directly or indirectly in the discrimination prohibited by Section 21.5 of the Regulations,
including employment practices when the contract covers a program set forth in Appendix C
of the Regulations.
. Solicitations for Subcontracts, Including Procurement of Materials and
Equipment
In all solicitations either by competitive bidding or negotiation made by the Contractor for
work to be performed under a subcontract, including procurement of materials or equipment,
each potential Subcontractor or supplier shall be notified by the Contractor of the
Contractor's obligations under this Agreement and the Regulations relative to
nondiscrimination on the ground of race, color, sex, mental or physical handicap or national
origin.
iv. Information and Reports
The Contractor will provide all information and reports required by the Regulations, or orders
and instructions issued pursuant thereto and will permit access to its books, records,
accounts, other sources of information and its facilities as may be determined by the State or
the FHWA to be pertinent to ascertain compliance with such Regulations, orders and
instructions. Where any information required of the Contractor is in the exclusive possession
of another who fails or refuses to furnish this information, the Contractor shall so certify to the
State, or the FHWA as appropriate and shall set forth what efforts have been made to obtain
the information.
V. Sanctions for Noncompliance
In the event of the Contractor's noncompliance with the nondiscrimination provisions of this
Agreement, the State shall impose such contract sanctions as it or the FHWA may determine
to be appropriate, including, but not limited to: a. Withholding of payments to the Contractor
under the contract until the Contractor complies, and/or b. Cancellation, termination or
suspension of the contract, in whole or in part.
T. Incorporation of Provisions §22
The Contractor will include the provisions of paragraphs A through F in every subcontract,
including procurement of materials and leases of equipment, unless exempt by the Regulations,
orders, or instructions issued pursuant thereto. The Contractor will take such action with respect
to any subcontract or procurement as the State or the FHWA may direct as a means of
enforcing such provisions including sanctions for noncompliance; provided, however, that, in the
event the Contractor becomes involved in, or is threatened with, litigation with a Subcontractor
or supplier as a result of such direction, the Contractor may request the State to enter into such
litigation to protect the interest of the State and in addition, the Contractor may request the
FHWA to enter into such litigation to protect the interests of the United States.
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37. EXHIBIT K — SUPPLEMENTAL FEDERAL PROVISIONS

State of Colorado
Supplemental Provisions for
Federally Funded Contracts, Grants, and Purchase Orders
Subject to

The Federal Funding Accountability and Transparency Act of 2006 (FFATA), As Amended

Revised as of 3-20-13

The contract, grant, or purchase order to which these Supplemental Provisions are attached has been funded,
in whole or in part, with an Award of Federal funds. In the event of a conflict between the provisions of these
Supplemental Provisions, the Special Provisions, the contract or any attachments or exhibits incorporated into
and made a part of the contract, the provisions of these Supplemental Provisions shall control.

1. Definitions. For the purposes of these Supplemental Provisions, the following terms shall have the
meanings ascribed to them below.

1.1.

1.2.

1.3.

1.4.

1.5.

“Award” means an award of Federal financial assistance that a non-Federal Entity receives or
administers in the form of:

1.1.1. Grants;

1.1.2. Contracts;

1.1.3. Cooperative agreements, which do not include cooperative research and development
agreements (CRDA) pursuant to the Federal Technology Transfer Act of 1986, as
amended (15 U.S.C. 3710);

1.1.4. Loans;

1.1.5. Loan Guarantees;

1.1.6. Subsidies;

1.1.7. Insurance,

1.1.8. Food commodities;

1.1.9. Direct appropriations;

1.1.10. Assessed and voluntary contributions; and

1.1.11. Other financial assistance transactions that authorize the expenditure of Federal funds by
non-Federal Entities.

Award does not include:

1.1.12. Technical assistance, which provides services in lieu of money;

1.1.13. Atransfer of title to Federally-owned property provided in lieu of money; even if the award
is called a grant;

1.1.14. Any award classified for security purposes; or

1.1.15. Any award funded in whole or in part with Recovery funds, as defined in section 1512 of
the American Recovery and Reinvestment Act (ARRA) of 2009 (Public Law 111-5).

“Contract” means the contract to which these Supplemental Provisions are attached and includes all
Award types in 81.1.1 through 1.1.11 above.

“Contractor” means the party or parties to a Contract funded, in whole or in part, with Federal
financial assistance, other than the Prime Recipient, and includes grantees, subgrantees,
Subrecipients, and borrowers. For purposes of Transparency Act reporting, Contractor does not
include Vendors.

“Data Universal Numbering System (DUNS) Number” means the nine-digit number established
and assigned by Dun and Bradstreet, Inc. to uniquely identify a business entity. Dun and Bradstreet’s
website may be found at: http://fedgov.dnb.com/webform.

“Entity” means all of the following as defined at 2 CFR part 25, subpart C;

1.5.1. A governmental organization, which is a State, local government, or Indian Tribe;
1.5.2. A foreign public entity;
1.5.3. A domestic or foreign non-profit organization;
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1.6.
1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14.

1.15.

1.16.

P. 81

1.5.4. A domestic or foreign for-profit organization; and
1.5.5. A Federal agency, but only a Subrecipient under an Award or Subaward to a non-Federal
entity.

“Executive” means an officer, managing partner or any other employee in a management position.

“Federal Award Identification Number (FAIN)” means an Award number assigned by a Federal
agency to a Prime Recipient.

“FFATA” means the Federal Funding Accountability and Transparency Act of 2006 (Public Law 109-
282), as amended by 86202 of Public Law 110-252. FFATA, as amended, also is referred to as the
“Transparency Act.”

“Prime Recipient” means a Colorado State agency or institution of higher education that receives an
Award.

“Subaward” means a legal instrument pursuant to which a Prime Recipient of Award funds awards
all or a portion of such funds to a Subrecipient, in exchange for the Subrecipient’s support in the
performance of all or any portion of the substantive project or program for which the Award was
granted.

“Subrecipient” means a non-Federal Entity (or a Federal agency under an Award or Subaward to a
non-Federal Entity) receiving Federal funds through a Prime Recipient to support the performance of
the Federal project or program for which the Federal funds were awarded. A Subrecipient is subject to
the terms and conditions of the Federal Award to the Prime Recipient, including program compliance
requirements. The term “Subrecipient” includes and may be referred to as Subgrantee.

“Subrecipient Parent DUNS Number” means the subrecipient parent organization’s 9-digit Data
Universal Numbering System (DUNS) number that appears in the subrecipient’s System for Award
Management (SAM) profile, if applicable.

“Supplemental Provisions” means these Supplemental Provisions for Federally Funded Contracts,
Grants, and Purchase Orders subject to the Federal Funding Accountability and Transparency Act of
2006, As Amended, as may be revised pursuant to ongoing guidance from the relevant Federal or
State of Colorado agency or institution of higher education.

“System for Award Management (SAM)” means the Federal repository into which an Entity must
enter the information required under the Transparency Act, which may be found at
http://www.sam.gov.

“Total Compensation” means the cash and noncash dollar value earned by an Executive during the
Prime Recipient’s or Subrecipient’s preceding fiscal year and includes the following:

1.15.1. Salary and bonus;

1.15.2. Awards of stock, stock options, and stock appreciation rights, using the dollar amount
recognized for financial statement reporting purposes with respect to the fiscal year in
accordance with the Statement of Financial Accounting Standards No. 123 (Revised
2005) (FAS 123R), Shared Based Payments;

1.15.3. Earnings for services under non-equity incentive plans, not including group life, health,
hospitalization or medical reimbursement plans that do not discriminate in favor of
Executives and are available generally to all salaried employees;

1.15.4. Change in present value of defined benefit and actuarial pension plans;

1.15.5. Above-market earnings on deferred compensation which is not tax-qualified;

1.15.6. Other compensation, if the aggregate value of all such other compensation (e.qg.
severance, termination payments, value of life insurance paid on behalf of the employee,
perquisites or property) for the Executive exceeds $10,000.

“Transparency Act” means the Federal Funding Accountability and Transparency Act of 2006 (Public
Law 109-282), as amended by §6202 of Public Law 110-252. The Transparency Act also is referred
to as FFATA.

1.17 “Vendor” means a dealer, distributor, merchant or other seller providing property or services required

for a project or program funded by an Award. A Vendor is not a Prime Recipient or a Subrecipient and
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is not subject to the terms and conditions of the Federal award. Program compliance requirements do
not pass through to a Vendor.

2. Compliance. Contractor shall comply with all applicable provisions of the Transparency Act and the
regulations issued pursuant thereto, including but not limited to these Supplemental Provisions. Any
revisions to such provisions or regulations shall automatically become a part of these Supplemental
Provisions, without the necessity of either party executing any further instrument. The State of Colorado
may provide written notification to Contractor of such revisions, but such notice shall not be a condition
precedent to the effectiveness of such revisions.

3. System for Award Management (SAM) and Data Universal Numbering System (DUNS) Requirements.

3.1. SAM. Contractor shall maintain the currency of its information in SAM until the Contractor submits the
final financial report required under the Award or receives final payment, whichever is later.
Contractor shall review and update SAM information at least annually after the initial registration, and
more frequently if required by changes in its information.

3.2. DUNS. Contractor shall provide its DUNS number to its Prime Recipient, and shall update
Contractor’s information in Dun & Bradstreet, Inc. at least annually after the initial registration, and
more frequently if required by changes in Contractor’s information.

4. Total Compensation. Contractor shall include Total Compensation in SAM for each of its five most highly
compensated Executives for the preceding fiscal year if:

4.1. The total Federal funding authorized to date under the Award is $25,000 or more; and

4.2. In the preceding fiscal year, Contractor received:

4.2.1. 80% or more of its annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and

4.2.2. $25,000,000 or more in annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and

4.3. The public does not have access to information about the compensation of such Executives through
periodic reports filed under section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C.
78m(a), 780(d) or § 6104 of the Internal Revenue Code of 1986.

5. Reporting. Contractor shall report data elements to SAM and to the Prime Recipient as required in 87
below if Contractor is a Subrecipient for the Award pursuant to the Transparency Act. No direct payment
shall be made to Contractor for providing any reports required under these Supplemental Provisions and the
cost of producing such reports shall be included in the Contract price. The reporting requirements in 87
below are based on guidance from the US Office of Management and Budget (OMB), and as such are
subject to change at any time by OMB. Any such changes shall be automatically incorporated into this
Contract and shall become part of Contractor’s obligations under this Contract, as provided in §2 above.
The Colorado Office of the State Controller will provide summaries of revised OMB reporting requirements
at http://www.colorado.gov/dpa/dfp/sco/FFATA.htm.

6. Effective Date and Dollar Threshold for Reporting. The effective date of these Supplemental Provisions
apply to new Awards as of October 1, 2010. Reporting requirements in 87 below apply to new Awards as of
October 1, 2010, if the initial award is $25,000 or more. If the initial Award is below $25,000 but subsequent
Award modifications result in a total Award of $25,000 or more, the Award is subject to the reporting
requirements as of the date the Award exceeds $25,000. If the initial Award is $25,000 or more, but funding
is subsequently de-obligated such that the total award amount falls below $25,000, the Award shall continue
to be subject to the reporting requirements.

7. Subrecipient Reporting Requirements. If Contractor is a Subrecipient, Contractor shall report as set forth
below.
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7.1 ToSAM. A Subrecipient shall register in SAM and report the following data elements in SAM for each

7.2

Federal Award Identification Number no later than the end of the month following the month in which
the Subaward was made:

7.1.1  Subrecipient DUNS Number;
7.1.2  Subrecipient DUNS Number + 4 if more than one electronic funds transfer (EFT) account;
7.1.3 Subrecipient Parent DUNS Number;

7.1.4 Subrecipient’s address, including: Street Address, City, State, Country, Zip + 4, and
Congressional District;

7.1.5 Subrecipient’s top 5 most highly compensated Executives if the criteria in 84 above are
met; and

7.1.6  Subrecipient’s Total Compensation of top 5 most highly compensated Executives if
criteria in 84 above met.
To Prime Recipient. A Subrecipient shall report to its Prime Recipient, upon the effective date of the
Contract, the following data elements:
7.2.1 Subrecipient’'s DUNS Number as registered in SAM.

7.2.2 Primary Place of Performance Information, including: Street Address, City, State,
Country, Zip code + 4, and Congressional District.

Exemptions.

8.1.

8.2

8.3

8.4

These Supplemental Provisions do not apply to an individual who receives an Award as a natural
person, unrelated to any business or non-profit organization he or she may own or operate in his or
her name.

A Contractor with gross income from all sources of less than $300,000 in the previous tax year is
exempt from the requirements to report Subawards and the Total Compensation of its most highly
compensated Executives.

Effective October 1, 2010, “Award” currently means a grant, cooperative agreement, or other
arrangement as defined in Section 1.1 of these Special Provisions. On future dates “Award” may
include other items to be specified by OMB in policy memoranda available at the OMB Web site;
Award also will include other types of Awards subject to the Transparency Act.

There are no Transparency Act reporting requirements for Vendors.

Event of Default. Failure to comply with these Supplemental Provisions shall constitute an event of default
under the Contract and the State of Colorado may terminate the Contract upon 30 days prior written notice if
the default remains uncured five calendar days following the termination of the 30 day notice period. This
remedy will be in addition to any other remedy available to the State of Colorado under the Contract, at law
or in equity.
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FIRST READING August 19, 2014

SECOND READING

ORDINANCE NO.

AN ORDINANCE ENACTING A SUPPLEMENTAL BUDGET AND
APPROPRIATION TO THE 2014 CITY OF LOVELAND BUDGET TO
UPDATE EQUIPMENT AT THE TRAFFIC OPERATIONS CENTER
(TOC) IN THE CITY OF LOVELAND

WHEREAS, the City has received funds not anticipated or appropriated at the time of
the adoption of the City budget for 2014; and

WHEREAS, the City Council desires to authorize the expenditure of these funds by
enacting a supplemental budget and appropriation to the City budget for 2014, as authorized by
Section 11-6(a) of the Loveland City Charter.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That revenues in the amount of $205,000 from a federal grant in
Transportation Fund 211 are available for appropriation. Revenues in the total amount of
$205,000 are hereby appropriated for an update to the equipment at the Traffic Operations
Center. The spending agencies and funds that shall be spending the monies supplementally
budgeted and appropriated are as follows:

Supplemental Budget
Transportation Fund 211

Revenues

211-23-232-1701-32000 Federal Grant 205,000
Total Revenue 205,000
Appropriations

211-23-232-1701-49399 Other Capital 205,000
Total Appropriations 205,000

Section 2. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading unless the Ordinance has
been amended since first reading in which case the Ordinance shall be published in full or the
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amendments shall be published in full. This Ordinance shall be in full force and effect upon final
adoption, as provided in City Charter Section 11-5(d).

ADOPTED this ___ day of September, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk



CITY OF LOVELAND
PUBLIC WORKS DEPARTMENT

Administration Offices e 410 East Fifth Street e Loveland, Colorado 80537
(970) 962-2555 ¢ FAX (970) 962-2908 ¢ TDD (970) 962-2620

AGENDA ITEM: 5

MEETING DATE: 8/19/2014

TO: City Council

FROM: Dave Klockeman, Public Works Department

PRESENTER: Dave Klockeman, Acting Public Works Director / City Engineer
TITLE:

1. A Resolution Approving an Intergovernmental Agreement between the City of Loveland,
Colorado, and the State of Colorado, Acting by and Through the Colorado Department of
Transportation (CDOT), to Update the Existing Roadway Weather Information System in the
City of Loveland

2. An Ordinance on First Reading Enacting a Supplemental Budget and Appropriation to the
2014 City of Loveland Budget to Update the Existing Roadway Weather Information System
in the City of Loveland

RECOMMENDED CITY COUNCIL ACTION:
1. Adopt the resolution.
2. Conduct a public hearing and approve the ordinance on first reading.

OPTIONS:
1. Adopt the action as recommended
Deny the action
Adopt a modified action (specify in the motion)
Refer back to staff for further development and consideration
Adopt a motion continuing the item to a future Council meeting

arMwDd

SUMMARY:

These are administrative actions. The City has received a CDOT grant, not to exceed $304,000
of the $380,000 total project cost, through the Responsible Acceleration of Maintenance and
Partnerships (RAMP) program to fund the expansion and upgrade of the roadway weather
information system throughout the City of Loveland. This item includes consideration of a
resolution approving an intergovernmental agreement between the City of Loveland and CDOT
for the project and consideration of the first reading ordinance to appropriate the funds included
in the intergovernmental agreement.

BUDGET IMPACT:
Positive
1 Negative

City of Loveland Council Meeting Agenda Page 1 of 3
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L1 Neutral or negligible

The project is funded from federal funds, not to exceed $304,000, and City of Loveland local
match funds, $76,000, for a total project cost of $380,000. The City funds are included within the
approved 2014 Budget for Public Works Transportation Capital Improvement Projects.

BACKGROUND:

The work generally consists of an update to existing Roadway Weather Information System
(RWIS) in Loveland. This includes installing new sensors at existing field locations and
installing three (3) completely new locations. The primary work will be on US 34, US 287 or SH
402, except at the City's existing Taft Ave/lst Street location. Work includes installing new
roadway pavement sensors for the detection of the formation of ice at the existing locations at
US 287/19" Street SE, US 34/Redwood, Taft/1% Street and installing a new sites that include
the ice sensors plus standard roadway and atmospheric sensors at US 287/71 Street, US 34/I-
25, and I-25/SH 402. This project is currently in preliminary planning stage with design to be
completed by mid-2015. Construction is planned for the summer/fall of 2015 and is anticipated
to take 3 to 4 months.

Funding Summary:

State Funds $304,000
Local Agency Match Funds* $ 76,000
Local Over-Matching Funds** $ 0
Subtotal Local Funds $ 76,000 $ 76,000
Total Project Funds: $380,000

* Local Agency Match Funds are defined as funding required to be provided by a local entity as
part of the State grant process. For RAMP projects, the minimum local match required is 20%.
** | ocal Over-Matching Funds are defined as funding provided by a local entity above the
required amount of Local Agency Match Funds in order to complete a project. CDOT requires
that this amount be shown in the documents to identify all of the funding anticipated for a
project, and Overmatch Funds are encouraged.

An ordinance is required to appropriate the grant funds as the award of this project occurred
after the 2014 budget was adopted.

REVIEWED BY CITY MANAGER: /()WM

LIST OF ATTACHMENTS:
1. Resolution
2. Intergovernmental Agreement (Exhibit A to Resolution)

City of Loveland Council Meeting Agenda Page 2 of 3
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3. Ordinance
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RESOLUTION #R-53-2014

A RESOLUTION APPROVING AN INTERGOVERNMENTAL
AGREEMENT BETWEEN THE CITY OF LOVELAND, COLORADO
AND THE STATE OF COLORADO, ACTING BY AND THROUGH THE
COLORADO DEPARTMENT OF TRANSPORTATION, TO UPDATE
THE EXISTING ROADWAY WEATHER INFORMATION SYSTEM IN
THE CITY OF LOVELAND

WHEREAS, the City of Loveland desires to update its existing roadway weather
information system that includes replacement of sensors at certain locations and placement of
sensors in new locations (the “Project”); and

WHEREAS, the Federal Highway Administration (“FHWA?”) is providing funding for
the Project to be administered and made available through the State of Colorado, acting by and
through the Colorado Department of Transportation (“CDOT”); and

WHEREAS, the estimated cost of the Project is $380,000 of which the FHWA will
reimburse $304,000 representing 80% of such cost on the condition that the City contribute
$76,000 or 20% of such cost; and

WHEREAS, the City and CDOT desire to enter into an intergovernmental agreement to
define the division of responsibilities with regard to the Project; and

WHEREAS, as governmental entities in Colorado, the City and CDOT are authorized,
pursuant to C.R.S. 8 29-1-203, to cooperate or contract with one another to provide any function,
service, or facility lawfully authorized to each.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the “State of Colorado Department of Transportation Agreement with
City of Loveland,” attached hereto as Exhibit A and incorporated herein by reference (the
“Intergovernmental Agreement”), is hereby approved subject to final approval of an ordinance
appropriating the funds required under the Intergovernmental Agreement (the “Ordinance”).

Section 2. That the City Manager is hereby authorized, following consultation with
the City Attorney, to modify the Intergovernmental Agreement in form or substance as deemed
necessary to effectuate the purposes of this Resolution or to protect the interests of the City.

Section 3. That the City Manager and the City Clerk are hereby authorized and
directed to execute the Intergovernmental Agreement on behalf of the City after the Ordinance is
approved by City Council and becomes effective.
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Section 4. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this day of August, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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1.

PARTIES

THIS AGREEMENT is entered into by and between City of Loveland (hereinafter called the “Local Agency”),
and the STATE OF COLORADO acting by and through the Department of Transportation (hereinafter called
the “State” or “CDOT”).

2.

EFFECTIVE DATE AND NOTICE OF NONLIABILITY

This Agreement shall not be effective or enforceable until it is approved and signed by the Colorado State
Controller or their designee (hereinafter called the “Effective Date™). The State shall not be liable to pay or
reimburse the Local Agency for any performance hereunder, including, but not limited to costs or expenses
incurred, or be bound by any provision hereof prior to the Effective Date.

3.

A.

4.

RECITALS

Authority, Appropriation, and Approval

Authority exists in the law and funds have been budgeted, appropriated and otherwise made available and a

sufficient unencumbered balance thereof remains available for payment and the required approval,

clearance and coordination have been accomplished from and with appropriate agencies.

i. Federal Authority
Pursuant to Title I, Subtitle A, Section 1108 of the “Transportation Equity Act for the 21st Century” of
1998 (TEA-21) and/or the “Safe, Accountable, Flexible, Efficient Transportation Equity Act: A
Legacy for Users” (SAFETEA-LU) of 2005 and to applicable provisions of Title 23 of the United
States Code and implementing regulations at Title 23 of the Code of Federal Regulations, as may be
amended, (collectively referred to hereinafter as the “Federal Provisions”), certain federal funds have
been and are expected to continue to be allocated for transportation projects requested by the Local
Agency and eligible under the Surface Transportation Improvement Program that has been proposed
by the State and approved by the Federal Highway Administration (“FHWA”).

ii. State Authority
Pursuant to CRS §43-1-223 and to applicable portions of the Federal Provisions, the State is
responsible for the general administration and supervision of performance of projects in the Program,
including the administration of federal funds for a Program project performed by a Local Agency
under a contract with the State. This Agreement is executed under the authority of CRS §§29-1-203,
43-1-110; 43-1-116, 43-2-101(4)(c) and 43-2-104.5.

Consideration

The Parties acknowledge that the mutual promises and covenants contained herein and other good and

valuable consideration are sufficient and adequate to support this Agreement.

Purpose

The purpose of this Agreement is to disburse Federal funds to the Local Agency pursuant to CDOT’s

Stewardship Agreement with the FHWA.

References

All references in this Agreement to sections (whether spelled out or using the § symbol), subsections,

exhibits or other attachments, are references to sections, subsections, exhibits or other attachments

contained herein or incorporated as a part hereof, unless otherwise noted.

DEFINITIONS

The following terms as used herein shall be construed and interpreted as follows:

A.

B.

Agreement or Contract

“Agreement” or “Contract” means this Agreement, its terms and conditions, attached exhibits, documents
incorporated by reference under the terms of this Agreement, and any future modifying agreements,
exhibits, attachments or references that are incorporated pursuant to Colorado State Fiscal Rules and
Policies.

Agreement Funds
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5.

“Agreement Funds” means funds payable by the State to Local Agency pursuant to this Agreement.

Budget

“Budget” means the budget for the Work described in Exhibit C.

Consultant and Contractor

“Consultant” means a professional engineer or designer hired by Local Agency to design the Work and
“Contractor” means the general construction contractor hired by Local Agency to construct the Work.
Evaluation

“Evaluation” means the process of examining the Local Agency’s Work and rating it based on criteria
established in §6 and Exhibits A and E.

Exhibits and Other Attachments

The following exhibit(s) are attached hereto and incorporated by reference herein: Exhibit A (Scope of
Work), Exhibit B (Resolution), Exhibit C (Funding Provisions), Exhibit D (Option Letter), Exhibit E
(Checklist), Exhibit F (Certification for Federal-Aid Funds), Exhibit G (Disadvantaged Business
Enterprise), Exhibit H (Local Agency Procedures), Exhibit I (Federal-Aid Contract Provisions), Exhibit J
(Federal Requirements) and Exhibit K (Supplemental Federal Provisions).

Goods

“Goods” means tangible material acquired, produced, or delivered by the Local Agency either separately or
in conjunction with the Services the Local Agency renders hereunder.

Oversight

“Oversight” means the term as it is defined in the Stewardship Agreement between CDOT and the Federal
Highway Administration (“FHWA?”) and as it is defined in the Local Agency Manual.

Party or Parties

“Party” means the State or the Local Agency and “Parties” means both the State and the Local Agency
Work Budget

Work Budget means the budget described in Exhibit C.

Services

“Services” means the required services to be performed by the Local Agency pursuant to this Contract.
Work

“Work” means the tasks and activities the Local Agency is required to perform to fulfill its obligations
under this Contract and Exhibits A and E, including the performance of the Services and delivery of the
Goods.

Work Product

“Work Product” means the tangible or intangible results of the Local Agency’s Work, including, but not
limited to, software, research, reports, studies, data, photographs, negatives or other finished or unfinished
documents, drawings, models, surveys, maps, materials, or work product of any type, including drafts.

TERM AND EARLY TERMINATION

The Parties’ respective performances under this Agreement shall commence on the Effective Date. This
Agreement shall terminate after five (5) years of state controllers signature in section 27, unless sooner
terminated or completed as demonstrated by final payment and final audit.

6.
A.

SCOPE OF WORK

Completion

The Local Agency shall complete the Work and other obligations as described herein in Exhibit A. Work
performed prior to the Effective Date or after final acceptance shall not be considered part of the Work.
Goods and Services

The Local Agency shall procure Goods and Services necessary to complete the Work. Such procurement
shall be accomplished using the Contract Funds and shall not increase the maximum amount payable
hereunder by the State.

Employees

All persons employed hereunder by the Local Agency, or any Consultants or Contractors shall be
considered the Local Agency’s, Consultants’, or Contractors’ employee(s) for all purposes and shall not be
employees of the State for any purpose.
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D. State and Local Agency Commitments
i. Design
If the Work includes preliminary design or final design or design work sheets, or special provisions
and estimates (collectively referred to as the “Plans”), the Local Agency shall comply with and be
responsible for satisfying the following requirements:

a)
b)

<)

Perform or provide the Plans to the extent required by the nature of the Work.

Prepare final design in accordance with the requirements of the latest edition of the American
Association of State Highway Transportation Officials (AASHTO) manual or other standard, such
as the Uniform Building Code, as approved by the State.

Prepare provisions and estimates in accordance with the most current version of the State’s
Roadway and Bridge Design Manuals and Standard Specifications for Road and Bridge
Construction or Local Agency specifications if approved by the State.

Include details of any required detours in the Plans in order to prevent any interference of the
construction Work and to protect the traveling public.

Stamp the Plans produced by a Colorado Registered Professional Engineer.

Provide final assembly of Plans and all other necessary documents.

Be responsible for the Plans’ accuracy and completeness.

Make no further changes in the Plans following the award of the construction contract to
contractor unless agreed to in writing by the Parties. The Plans shall be considered final when
approved in writing by CDOT and when final they shall be incorporated herein.

ii. Local Agency Work

a)

b)

c)

Local Agency shall comply with the requirements of the Americans With Disabilities Act (ADA),
and applicable federal regulations and standards as contained in the document “ADA Accessibility
Requirements in CDOT Transportation Projects”.

Local Agency shall afford the State ample opportunity to review the Plans and make any changes

in the Plans that are directed by the State to comply with FHWA requirements.

Local Agency may enter into a contract with a Consultant to perform all or any portion of the

Plans and/or of construction administration. Provided, however, if federal-aid funds are involved

in the cost of such Work to be done by such Consultant, such Consultant contract (and the

performance/provision of the Plans under the contract) must comply with all applicable
requirements of 23 C.F.R. Part 172 and with any procedures implementing those requirements as
provided by the State, including those in Exhibit H. If the Local Agency enters into a contract with

a Consultant for the Work:

(1) Local Agency shall submit a certification that procurement of any Consultant contract
complies with the requirements of 23 C.F.R. 172.5(1) prior to entering into such Consultant
contract, subject to the State’s approval. If not approved by the State, the Local Agency shall
not enter into such Consultant contract.

(2) Local Agency shall ensure that all changes in the Consultant contract have prior approval by
the State and FHWA and that they are in writing. Immediately after the Consultant contract
has been awarded, one copy of the executed Consultant contract and any amendments shall be
submitted to the State.

(3) Local Agency shall require that all billings under the Consultant contract comply with the
State’s standardized billing format. Examples of the billing formats are available from the
CDOT Agreements Office.

(4) Local Agency (and any Consultant) shall comply with 23 C.F.R. 172.5(b) and (d) and use the
CDOT procedures described in Exhibit H to administer the Consultant contract.

(5) Local Agency may expedite any CDOT approval of its procurement process and/or
Consultant contract by submitting a letter to CDOT from the Local Agency’s
attorney/authorized representative certifying compliance with Exhibit H and 23 C.F.R.
172.5(b)and (d).

(6) Local Agency shall ensure that the Consultant contract complies with the requirements of 49
CFR 18.36(i) and contains the following language verbatim:

(a) The design work under this Agreement shall be compatible with the requirements of the
contract between the Local Agency and the State (which is incorporated herein by this
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reference) for the design/construction of the project. The State is an intended third-party
beneficiary of this agreement for that purpose.

(b) Upon advertisement of the project work for construction, the consultant shall make
available services as requested by the State to assist the State in the evaluation of
construction and the resolution of construction problems that may arise during the
construction of the project.

(c) The consultant shall review the Construction Contractor’s shop drawings for
conformance with the contract documents and compliance with the provisions of the
State’s publication, Standard Specifications for Road and Bridge Construction, in
connection with this work.

(d) The State, in its sole discretion, may review construction plans, special provisions and
estimates and may require the Local Agency to make such changes therein as the State
determines necessary to comply with State and FHW A requirements.

iii. Construction

If the Work includes construction, the Local Agency shall perform the construction in accordance with
the approved design plans and/or administer the construction in accordance with Exhibit E. Such
administration shall include Work inspection and testing; approving sources of materials; performing
required plant and shop inspections; documentation of contract payments, testing and inspection
activities; preparing and approving pay estimates; preparing, approving and securing the funding for
contract modification orders and minor contract revisions; processing Construction Contractor claims;
construction supervision; and meeting the Quality Control requirements of the FHWA/CDOT

Stewardship Agreement, as described in the Local Agency Contract Administration Checklist.

a) If the Local Agency is performing the Work, the State may, after providing written notice of the
reason for the suspension to the Local Agency, suspend the Work, wholly or in part, due to the
failure of the Local Agency or its Contractor to correct conditions which are unsafe for workers or
for such periods as the State may deem necessary due to unsuitable weather, or for conditions
considered unsuitable for the prosecution of the Work, or for any other condition or reason
deemed by the State to be in the public interest.

b) The Local Agency shall be responsible for the following:

(1) Appointing a qualified professional engineer, licensed in the State of Colorado, as the Local
Agency Project Engineer (LAPE), to perform engineering administration. The LAPE shall
administer the Work in accordance with this Agreement, the requirements of the construction
contract and applicable State procedures.

(2) For the construction of the Work, advertising the call for bids upon approval by the State and
awarding the construction contract(s) to the low responsible bidder(s).

(a) All advertising and bid awards, pursuant to this agreement, by the Local Agency shall
comply with applicable requirements of 23 U.S.C. §112 and 23 C.F.R. Parts 633 and 635
and C.R.S. § 24-92-101 et seq. Those requirements include, without limitation, that the
Local Agency and its Contractor shall incorporate Form 1273 (Exhibit I) in its entirety
verbatim into any subcontract(s) for those services as terms and conditions therefore, as
required by 23 C.F.R. 633.102(e).

(b) The Local Agency may accept or reject the proposal of the apparent low bidder for Work
on which competitive bids have been received. The Local Agency must accept or reject
such bid within three (3) working days after they are publicly opened.

(c) As part of accepting bid awards, the Local Agency shall provide additional funds, subject
to their availability and appropriation, necessary to complete the Work if no additional
federal-aid funds are available.

(3) The requirements of this §6(D)(iii)}(c)(2) also apply to any advertising and awards made by
the State.

(4) Ifall or part of the Work is to be accomplished by the Local Agency’s personnel (i.e. by force
account) rather than by a competitive bidding process, the Local Agency shall perform such
work in accordance with pertinent State specifications and requirements of 23 C.F.R. 635,
Subpart B, Force Account Construction.

(a) Such Work will normally be based upon estimated quantities and firm unit prices agreed
to between the Local Agency, the State and FHWA in advance of the Work, as provided
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for in 23 C.R.F. 635.204(c). Such agreed unit prices shall constitute a commitment as to
the value of the Work to be performed.

(b) An alternative to the preceding subsection is that the Local Agency may agree to
participate in the Work based on actual costs of labor, equipment rental, materials
supplies and supervision necessary to complete the Work. Where actual costs are used,
eligibility of cost items shall be evaluated for compliance with 48 C.F.R. Part 31.

(c) If the State provides matching funds under this Agreement, rental rates for publicly
owned equipment shall be determined in accordance with the State’s Standard
Specifications for Road and Bridge Construction §109.04.

(d) All Work being paid under force account shall have prior approval of the State and/or
FHWA and shall not be initiated until the State has issued a written notice to proceed.

E. State’s Commitments

a)

b)

The State will perform a final project inspection of the Work as a quality control/assurance activity.
When all Work has been satisfactorily completed, the State will sign the FHWA Form 1212.
Notwithstanding any consents or approvals given by the State for the Plans, the State shall not be liable
or responsible in any manner for the structural design, details or construction of any major structures
designed by, or that are the responsibility of, the Local Agency as identified in the Local Agency
Contract Administration Checklist, Exhibit E.

F. ROW and Acquisition/Relocation

a)

b)

)

d)

If the Local Agency purchases a right of way for a State highway, including areas of influence, the

Local Agency shall immediately convey title to such right of way to CDOT after the Local Agency

obtains title.

Any acquisition/relocation activities shall comply with all applicable federal and state statutes and

regulations, including but not limited to the Uniform Relocation Assistance and Real Property

Acquisition Policies Act of 1970 as amended and the Uniform Relocation Assistance and Real

Property Acquisition Policies for Federal and Federally Assisted Programs as amended (49 C.F.R. Part

24), CDOT’s Right of Way Manual, and CDOT’s Policy and Procedural Directives.

The Parties’ respective compliance responsibilities depend on the level of federal participation;

provided however, that the State always retains Oversight responsibilities.

The Parties’ respective responsibilities under each level in CDOT’s Right of Way Manual (located at

http://www.dot.state.co.us/ROW_Manual/) and reimbursement for the levels will be under the

following categories:

(1) Right of way acquisition (3111) for federal participation and non-participation;

(2) Relocation activities, if applicable (3109);

(3) Right of way incidentals, if applicable (expenses incidental to acquisition/relocation of right of
way — 3114).

G. Utilities

If necessary, the Local Agency shall be responsible for obtaining the proper clearance or approval from any
utility company which may become involved in the Work. Prior to the Work being advertised for bids, the
Local Agency shall certify in writing to the State that all such clearances have been obtained.

a)

b)

<)
d)
€)

Railroads

If the Work involves modification of a railroad company’s facilities and such modification will be
accomplished by the railroad company, the Local Agency shall make timely application to the Public
Utilities commission requesting its order providing for the installation of the proposed improvements
and not proceed with that part of the Work without compliance. The Local Agency shall also establish
contact with the railroad company involved for the purpose of complying with applicable provisions of
23 C.F.R. 646, subpart B, concerning federal-aid projects involving railroad facilities and:

Execute an agreement setting out what work is to be accomplished and the location(s) thereof, and
which costs shall be eligible for federal participation.

Obtain the railroad’s detailed estimate of the cost of the Work.

Establish future maintenance responsibilities for the proposed installation.

Proscribe future use or dispositions of the proposed improvements in the event of abandonment or
elimination of a grade crossing.
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f) Establish future repair and/or replacement responsibilities in the event of accidental destruction or
damage to the installation.

H. Environmental Obligations

7.

The Local Agency shall perform all Work in accordance with the requirements of the current federal and
state environmental regulations including the National Environmental Policy Act of 1969 (NEPA) as
applicable.

Maintenance Obligations

The Local Agency shall maintain and operate the Work constructed under this Agreement at its own cost
and expense during their useful life, in a manner satisfactory to the State and FHWA, and the Local Agency
shall provide for such maintenance and operations obligations each year. Such maintenance and operations
shall be conducted in accordance with all applicable statutes, ordinances and regulations pertaining to
maintaining such improvements. The State and FHWA may make periodic inspections to verify that such
improvements are being adequately maintained.

OPTION LETTER MODIFICATION

An option letter may be used to add a phase without increasing total budgeted funds, increase or decrease the
encumbrance amount as shown on Exhibit C, and/or transfer funds from one phase to another. Option letter
modification is limited to the specific scenarios listed below. The option letter shall not be deemed valid until
signed by the State Controller or an authorized delegate.

A. Option to add a phase and/or increase or decrease the total encumbrance amount.

The State may require the Local Agency to begin a phase that may include Design, Construction,
Environmental, Utilities, ROW Incidentals or Miscellaneous (this does not apply to Acquisition/Relocation
or Railroads) as detailed in Exhibit A and at the same terms and conditions stated in the original
Agreement, with the total budgeted funds remaining the same. The State may simultaneously increase
and/or decrease the total encumbrance amount by replacing the original funding exhibit (Exhibit C) in the
original Agreement with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2,
C-3, etc). The State may exercise this option by providing a fully executed option to the Local Agency
within thirty (30) days before the initial targeted start date of the phase, in a form substantially equivalent to
Exhibit D. If the State exercises this option, the Agreement will be considered to include this option
provision.

Option to transfer funds from one phase to another phase.

The State may require or permit the Local Agency to transfer funds from one phase (Design, Construction,
Environmental, Utilities, ROW Incidentals or Miscellaneous) to another as a result of changes to state,
federal, and local match. The original funding exhibit (Exhibit C) in the original Agreement will be
replaced with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc.)
and attached to the option letter. The funds transferred from one phase to another are subject to the same
terms and conditions stated in the original Agreement with the total budgeted funds remaining the same.
The State may unilaterally exercise this option by providing a fully executed option to the Local Agency
within thirty (30) days before the initial targeted start date of the phase, in a form substantially equivalent to
Exhibit D. Any transfer of funds from one phase to another is limited to an aggregate maximum of 24.99%
of the original dollar amount of either phase affected by a transfer. A bilateral amendment is required for
any transfer exceeding 24.99% of the original dollar amount of the phase affected by the increase or
decrease.

Option to do both Options A and B.

The State may require the Local Agency to add a phase as detailed in Exhibit A, and encumber and
transfer funds from one phase to another. The original funding exhibit (Exhibit C) in the original
Agreement will be replaced with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be
labeled C-2, C-3, etc.) and attached to the option letter. The addition of a phase and encumbrance and
transfer of funds are subject to the same terms and conditions stated in the original Agreement with the
total budgeted funds remaining the same. The State may unilaterally exercise this option by providing a
fully executed option to the Local Agency within thirty (30) days before the initial targeted start date of the
phase, in a form substantially equivalent to Exhibit D.

PAYMENTS
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The State shall, in accordance with the provisions of this §8, pay the Local Agency in the amounts and using the
methods set forth below:

A. Maximum Amount

The maximum amount payable is set forth in Exhibit C as determined by the State from available funds.
Payments to the Local Agency are limited to the unpaid encumbered balance of the Contract set forth in
Exhibit C. The Local Agency shall provide its match share of the costs as evidenced by an appropriate
ordinance/resolution or other authority letter which expressly authorizes the Local Agency the authority to
enter into this Agreement and to expend its match share of the Work. A copy of such ordinance/resolution
or authority letter is attached hereto as Exhibit B.

B. Payment
i. Advance, Interim and Final Payments

Any advance payment allowed under this Contract or in Exhibit C shall comply with State Fiscal
Rules and be made in accordance with the provisions of this Contract or such Exhibit. The Local
Agency shall initiate any payment requests by submitting invoices to the State in the form and manner,
approved by the State.

ii. Interest

The State shall fully pay each invoice within 45 days of receipt thereof if the amount invoiced
represents performance by the Local Agency previously accepted by the State. Uncontested amounts
not paid by the State within 45 days shall bear interest on the unpaid balance beginning on the 46th day
at a rate not to exceed one percent per month until paid in full; provided, however, that interest shall
not accrue on unpaid amounts that are subject to a good faith dispute. The Local Agency shall invoice
the State separately for accrued interest on delinquent amounts. The billing shall reference the
delinquent payment, the number of days interest to be paid and the interest rate.

iii. Available Funds-Contingency-Termination
The State is prohibited by law from making commitments beyond the term of the State’s current fiscal
year. Therefore, the Local Agency’s compensation beyond the State’s current Fiscal Year is contingent
upon the continuing availability of State appropriations as provided in the Colorado Special Provisions.
The State’s performance hereunder is also contingent upon the continuing availability of federal funds.
Payments pursuant to this Contract shall be made only from available funds encumbered for this
Contract and the State’s liability for such payments shall be limited to the amount remaining of such
encumbered funds. If State or federal funds are not appropriated, or otherwise become unavailable to
fund this Contract, the State may terminate this Contract immediately, in whole or in part, without
further liability in accordance with the provisions hereof.

iv. Erroneous Payments

At the State’s sole discretion, payments made to the Local Agency in error for any reason, including,
but not limited to overpayments or improper payments, and unexpended or excess funds received by
the Local Agency, may be recovered from the Local Agency by deduction from subsequent payments
under this Contract or other contracts, Agreements or agreements between the State and the Local
Agency or by other appropriate methods and collected as a debt due to the State. Such funds shall not
be paid to any party other than the State.

C. Use of Funds
Contract Funds shall be used only for eligible costs identified herein.

D. Matching Funds

The Local Agency shall provide matching funds as provided in §8.A. and Exhibit C. The Local Agency
shall have raised the full amount of matching funds prior to the Effective Date and shall report to the State
regarding the status of such funds upon request. The Local Agency’s obligation to pay all or any part of any
matching funds, whether direct or contingent, only extend to funds duly and lawfully appropriated for the
purposes of this Agreement by the authorized representatives of the Local Agency and paid into the Local
Agency’s treasury. The Local Agency represents to the State that the amount designated “Local Agency
Matching Funds” in Exhibit C has been legally appropriated for the purpose of this Agreement by its
authorized representatives and paid into its treasury. The Local Agency does not by this Agreement
irrevocably pledge present cash reserves for payments in future fiscal years, and this Agreement is not
intended to create a multiple-fiscal year debt of the Local Agency. The Local Agency shall not pay or be
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9.

liable for any claimed interest, late charges, fees, taxes or penalties of any nature, except as required by the
Local Agency’s laws or policies.

Reimbursement of Local Agency Costs

The State shall reimburse the Local Agency’s allowable costs, not exceeding the maximum total amount
described in Exhibit C and §8. The applicable principles described in 49 C.F.R. 18 Subpart C and 49
C.F.R. 18.22 shall govern the State’s obligation to reimburse all costs incurred by the Local Agency and
submitted to the State for reimbursement hereunder, and the Local Agency shall comply with all such
principles. The State shall reimburse the Local Agency for the federal-aid share of properly documented
costs related to the Work after review and approval thereof, subject to the provisions of this Agreement and
Exhibit C. However, any costs incurred by the Local Agency prior to the date of FHWA authorization for
the Work and prior to the Effective Date shall not be reimbursed absent specific FHWA and State
Controller approval thereof. Costs shall be:
i. Reasonable and Necessary

Reasonable and necessary to accomplish the Work and for the Goods and Services provided.
ii. Net Cost

Actual net cost to the Local Agency (i.e. the price paid minus any items of value received by the Local
Agency that reduce the cost actually incurred).

ACCOUNTING

The Local Agency shall establish and maintain accounting systems in accordance with generally accepted
accounting standards (a separate set of accounts, or as a separate and integral part of its current accounting
scheme). Such accounting systems shall, at a minimum, provide as follows:

A.

Local Agency Performing the Work

If Local Agency is performing the Work, all allowable costs, including any approved services contributed
by the Local Agency or others, shall be documented using payrolls, time records, invoices, contracts,
vouchers, and other applicable records.

Local Agency-Checks or Draws

Checks issued or draws made by the Local Agency shall be made or drawn against properly signed
vouchers detailing the purpose thereof. All checks, payrolls, invoices, contracts, vouchers, orders, and other
accounting documents shall be on file in the office of the Local Agency ,clearly identified, readily
accessible, and to the extent feasible, kept separate and apart from all other Work documents.

State-Administrative Services

The State may perform any necessary administrative support services required hereunder. The Local
Agency shall reimburse the State for the costs of any such services from the Budget as provided for in
Exhibit C. If FHWA funding is not available or is withdrawn, or if the Local Agency terminates this
Agreement prior to the Work being approved or completed, then all actual incurred costs of such services
and assistance provided by the State shall be the Local Agency’s sole expense.

Local Agency-Invoices
The Local Agency’s invoices shall describe in detail the reimbursable costs incurred by the Local Agency

for which it seeks reimbursement, the dates such costs were incurred and the amounts thereof, and shall not
be submitted more often than monthly.

Invoicing Within 60 Days

The State shall not be liable to reimburse the Local Agency for any costs unless CDOT receives such
invoices within 60 days after the date for which payment is requested, including final invoicing. Final
payment to the Local Agency may be withheld at the discretion of the State until completion of final audit.
Any costs incurred by the Local Agency that are not allowable under 49 C.F.R. 18 shall be reimbursed by
the Local Agency, or the State may offset them against any payments due from the State to the Local
Agency.

Reimbursement of State Costs

CDOT shall perform Oversight and the Local Agency shall reimburse CDOT for its related costs. The
Local Agency shall pay invoices within 60 days after receipt thereof. If the Local Agency fails to remit
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payment within 60 days, at CDOT’s request, the State is authorized to withhold an equal amount from
future apportionment due the Local Agency from the Highway Users Tax Fund and to pay such funds
directly to CDOT. Interim funds shall be payable from the State Highway Supplementary Fund (400) until
CDOT is reimbursed. If the Local Agency fails to make payment within 60 days, it shall pay interest to the
State at a rate of one percent per month on the delinquent amounts until the billing is paid in full. CDOT’s
invoices shall describe in detail the reimbursable costs incurred, the dates incurred and the amounts thereof,
and shall not be submitted more often than monthly.

10. REPORTING - NOTIFICATION

Reports, Evaluations, and Reviews required under this §10 shall be in accordance with the procedures of and in
such form as prescribed by the State and in accordance with §18, if applicable.

A.

11.

Performance, Progress, Personnel, and Funds

The Local Agency shall submit a report to the State upon expiration or sooner termination of this
Agreement, containing an Evaluation and Review of the Local Agency’s performance and the final status
of the Local Agency's obligations hereunder.

Litigation Reporting

Within 10 days after being served with any pleading related to this Agreement, in a legal action filed with a
court or administrative agency, the Local Agency shall notify the State of such action and deliver copies of
such pleadings to the State’s principal representative as identified herein. If the State or its principal

representative is not then serving, such notice and copies shall be delivered to the Executive Director of
CDOT.

Noncompliance

The Local Agency’s failure to provide reports and notify the State in a timely manner in accordance with
this §10 may result in the delay of payment of funds and/or termination as provided under this Agreement.

Documents

Upon request by the State, the Local Agency shall provide the State, or its authorized representative, copies
of all documents, including contracts and subcontracts, in its possession related to the Work.

LOCAL AGENCY RECORDS

Maintenance

The Local Agency shall make, keep, maintain, and allow inspection and monitoring by the State of a
complete file of all records, documents, communications, notes and other written materials, electronic
media files, and communications, pertaining in any manner to the Work or the delivery of Services
(including, but not limited to the operation of programs) or Goods hereunder. The Local Agency shall
maintain such records until the last to occur of the following: (i) a period of three years after the date this
Agreement is completed or terminated, or (ii) three years after final payment is made hereunder, whichever
is later, or (iii) for such further period as may be necessary to resolve any pending matters, or (iv) if an
audit is occurring, or the Local Agency has received notice that an audit is pending, then until such audit
has been completed and its findings have been resolved (collectively, the “Record Retention Period”).

Inspection

The Local Agency shall permit the State, the federal government and any other duly authorized agent of a
governmental agency to audit, inspect, examine, excerpt, copy and/or transcribe the Local Agency's records
related to this Agreement during the Record Retention Period to assure compliance with the terms hereof or
to evaluate the Local Agency's performance hereunder. The State reserves the right to inspect the Work at
all reasonable times and places during the term of this Agreement, including any extension. If the Work
fails to conform to the requirements of this Agreement, the State may require the Local Agency promptly to
bring the Work into conformity with Agreement requirements, at the Local Agency’s sole expense. If the
Work cannot be brought into conformance by re-performance or other corrective measures, the State may
require the Local Agency to take necessary action to ensure that future performance conforms to
Agreement requirements and may exercise the remedies available under this Agreement at law or in equity
in lieu of or in conjunction with such corrective measures.

Monitoring
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The Local Agency also shall permit the State, the federal government or any other duly authorized agent of
a governmental agency, in their sole discretion, to monitor all activities conducted by the Local Agency
pursuant to the terms of this Agreement using any reasonable procedure, including, but not limited to:
internal evaluation procedures, examination of program data, special analyses, on-site checking, formal
audit examinations, or any other procedures. All such monitoring shall be performed in a manner that shall
not unduly interfere with the Local Agency’s performance hereunder.

D. Final Audit Report

If an audit is performed on the Local Agency’s records for any fiscal year covering a portion of the term of
this Agreement, the Local Agency shall submit a copy of the final audit report to the State or its principal
representative at the address specified herein.

12. CONFIDENTIAL INFORMATION-STATE RECORDS

The Local Agency shall comply with the provisions of this §12 if it becomes privy to confidential information
in connection with its performance hereunder. Confidential information, includes, but is not necessarily limited
to, state records, personnel records, and information concerning individuals. Nothing in this §12 shall be
construed to require the Local Agency to violate the Colorado Open Records Act, C.R.S. §§ 24-72-1001 et seq.

A. Confidentiality

The Local Agency shall keep all State records and information confidential at all times and to comply with
all laws and regulations concerning confidentiality of information. Any request or demand by a third party
for State records and information in the possession of the Local Agency shall be immediately forwarded to
the State’s principal representative.

B. Notification

The Local Agency shall notify its agents, employees and assigns who may come into contact with State
records and confidential information that each is subject to the confidentiality requirements set forth herein,
and shall provide each with a written explanation of such requirements before they are permitted to access
such records and information.

C. Use, Security, and Retention

Confidential information of any kind shall not be distributed or sold to any third party or used by the Local
Agency or its agents in any way, except as authorized by the Agreement and as approved by the State. The
Local Agency shall provide and maintain a secure environment that ensures confidentiality of all State
records and other confidential information wherever located. Confidential information shall not be retained
in any files or otherwise by the Local Agency or its agents, except as set forth in this Agreement and
approved by the State.

D. Disclosure-Liability

Disclosure of State records or other confidential information by the Local Agency for any reason may be
cause for legal action by third parties against the Local Agency, the State or their respective agents. The
Local Agency is prohibited from providing indemnification to the State pursuant to the Constitution of the
State of Colorado, Article XI, Section 1, however, the Local Agency shall be responsible for any and all
claims, damages, liability and court awards including costs, expenses, and attorney fees and related costs,
incurred as a result of any act or omission by the Local Agency, or its employees, agents, or assignees
pursuant to this §12.

13. CONFLICT OF INTEREST

The Local Agency shall not engage in any business or personal activities or practices or maintain any
relationships which conflict in any way with the full performance of the Local Agency’s obligations hereunder.
The Local Agency acknowledges that with respect to this Agreement even the appearance of a conflict of
interest is harmful to the State’s interests. Absent the State’s prior written approval, the Local Agency shall
refrain from any practices, activities or relationships that reasonably appear to be in conflict with the full
performance of the Local Agency’s obligations to the State hereunder. If a conflict or appearance exists, or if
the Local Agency is uncertain whether a conflict or the appearance of a conflict of interest exists, the Local
Agency shall submit to the State a disclosure statement setting forth the relevant details for the State’s
consideration. Failure to promptly submit a disclosure statement or to follow the State’s direction in regard to
the apparent conflict constitutes a breach of this Agreement.
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14. REPRESENTATIONS AND WARRANTIES

The Local Agency makes the following specific representations and warranties, each of which was relied on by
the State in entering into this Agreement.

A.

Standard and Manner of Performance

The Local Agency shall perform its obligations hereunder, including in accordance with the highest
professional standard of care, skill and diligence and in the sequence and manner set forth in this
Agreement.

Legal Authority — The Local Agency and the Local Agency’s Signatory

The Local Agency warrants that it possesses the legal authority to enter into this Agreement and that it has
taken all actions required by its procedures, by-laws, and/or applicable laws to exercise that authority, and
to lawfully authorize its undersigned signatory to execute this Agreement, or any part thereof, and to bind
the Local Agency to its terms. If requested by the State, the Local Agency shall provide the State with
proof of the Local Agency’s authority to enter into this Agreement within 15 days of receiving such
request.

Licenses, Permits, Etec.

The Local Agency represents and warrants that as of the Effective Date it has, and that at all times during
the term hereof it shall have, at its sole expense, all licenses, certifications, approvals, insurance, permits,
and other authorization required by law to perform its obligations hereunder. The Local Agency warrants
that it shall maintain all necessary licenses, certifications, approvals, insurance, permits, and other
authorizations required to properly perform this Agreement, without reimbursement by the State or other
adjustment in Agreement Funds. Additionally, all employees and agents of the Local Agency performing
Services under this Agreement shall hold all required licenses or certifications, if any, to perform their
responsibilities. The Local Agency, if a foreign corporation or other foreign entity transacting business in
the State of Colorado, further warrants that it currently has obtained and shall maintain any applicable
certificate of authority to transact business in the State of Colorado and has designated a registered agent in
Colorado to accept service of process. Any revocation, withdrawal or non-renewal of licenses,
certifications, approvals, insurance, permits or any such similar requirements necessary for the Local
Agency to properly perform the terms of this Agreement shall be deemed to be a material breach by the
Local Agency and constitute grounds for termination of this Agreement.

15. INSURANCE

The Local Agency and its contractors shall obtain and maintain insurance as specified in this section at all times
during the term of this Agreement: All policies evidencing the insurance coverage required hereunder shall be
issued by insurance companies satisfactory to the Local Agency and the State.

A.

The Local Agency

i. Public Entities
If the Local Agency is a "public entity" within the meaning of the Colorado Governmental Immunity
Act, CRS §24-10-101, et seq., as amended (the “GIA™), then the Local Agency shall maintain at all
times during the term of this Agreement such liability insurance, by commercial policy or self-
insurance, as is necessary to meet its liabilities under the GIA. The Local Agency shall show proof of
such insurance satisfactory to the State, if requested by the State. The Local Agency shall require each
Agreement with their Consultant and Contractor, that are providing Goods or Services hereunder, to
include the insurance requirements necessary to meet Consultant or Contractor liabilities under the
GIA.

ii. Non-Public Entities
If the Local Agency is not a "public entity" within the meaning of the Governmental Immunity Act, the
Local Agency shall obtain and maintain during the term of this Agreement insurance coverage and
policies meeting the same requirements set forth in §15(B) with respect to sub-contractors that are not
"public entities".

Contractors

The Local Agency shall require each contract with Contractors, Subcontractors, or Consultants, other than
those that are public entities, providing Goods or Services in connection with this Agreement, to include
insurance requirements substantially similar to the following:
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16.

i.  Worker’s Compensation
Worker’s Compensation Insurance as required by State statute, and Employer’s Liability Insurance
covering all of the Local Agency’s Contractors, Subcontractors, or Consultant’s employees acting
within the course and scope of their employment.

ii. General Liability
Commercial General Liability Insurance written on ISO occurrence form CG 00 01 10/93 or
equivalent, covering premises operations, fire damage, independent contractors, products and
completed operations, blanket liability, personal injury, and advertising liability with minimum limits
as follows: (a) $1,000,000 each occurrence; (b) $1,000,000 general aggregate; (c) $1,000,000 products
and completed operations aggregate; and (d) $50,000 any one fire. If any aggregate limit is reduced
below $1,000,000 because of claims made or paid, contractors, subcontractors, and consultants shall
immediately obtain additional insurance to restore the full aggregate limit and furnish to the Local
Agency a certificate or other document satisfactory to the Local Agency showing compliance with this
provision.

iii. Automobile Liability
Automobile Liability Insurance covering any auto (including owned, hired and non-owned autos) with
a minimum limit of $1,000,000 each accident combined single limit.

iv. Additional Insured
The Local Agency and the State shall be named as additional insured on the Commercial General
Liability policies (leases and construction contracts require additional insured coverage for completed
operations on endorsements CG 2010 11/85, CG 2037, or equivalent).

v. Primacy of Coverage
Coverage required of the Consultants or Contractors shall be primary over any insurance or self-
insurance program carried by the Local Agency or the State.

vi. Cancellation
The above insurance policies shall include provisions preventing cancellation or non-renewal without
at least 45 days prior notice to the Local Agency and the State by certified mail.

vii. Subrogation Waiver
All insurance policies in any way related to this Agreement and secured and maintained by the Local
Agency’s Consultants or Contractors as required herein shall include clauses stating that each carrier
shall waive all rights of recovery, under subrogation or otherwise, against the Local Agency or the
State, its agencies, institutions, organizations, officers, agents, employees, and volunteers.

Certificates

The Local Agency and all Contractors, subcontractors, or Consultants shall provide certificates showing
insurance coverage required hereunder to the State within seven business days of the Effective Date of this
Agreement. No later than 15 days prior to the expiration date of any such coverage, the Local Agency and
each contractor, subcontractor, or consultant shall deliver to the State or the Local Agency certificates of
insurance evidencing renewals thereof. In addition, upon request by the State at any other time during the
term of this Agreement or any sub-contract, the Local Agency and each contractor, subcontractor, or
consultant shall, within 10 days of such request, supply to the State evidence satisfactory to the State of
compliance with the provisions of this §15.

DEFAULT-BREACH

Defined

In addition to any breaches specified in other sections of this Agreement, the failure of either Party to
perform any of its material obligations hereunder in whole or in part or in a timely or satisfactory manner
constitutes a breach.

Notice and Cure Period

In the event of a breach, notice of such shall be given in writing by the aggrieved Party to the other Party in
the manner provided in §18. If such breach is not cured within 30 days of receipt of written notice, or if a
cure cannot be completed within 30 days, or if cure of the breach has not begun within 30 days and pursued
with due diligence, the State may exercise any of the remedies set forth in §17. Notwithstanding anything
to the contrary herein, the State, in its sole discretion, need not provide advance notice or a cure period and
may immediately terminate this Agreement in whole or in part if reasonably necessary to preserve public
safety or to prevent immediate public crisis.
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17. REMEDIES

If the Local Agency is in breach under any provision of this Agreement, the State shall have all of the remedies
listed in this §17 in addition to all other remedies set forth in other sections of this Agreement following the
notice and cure period set forth in §16(B). The State may exercise any or all of the remedies available to it, in its
sole discretion, concurrently or consecutively.

A.

Termination for Cause and/or Breach

If the Local Agency fails to perform any of its obligations hereunder with such diligence as is required to
ensure its completion in accordance with the provisions of this Agreement and in a timely manner, the State
may notify the Local Agency of such non-performance in accordance with the provisions herein. If the
Local Agency thereafter fails to promptly cure such non-performance within the cure period, the State, at
its option, may terminate this entire Agreement or such part of this Agreement as to which there has been
delay or a failure to properly perform. Exercise by the State of this right shall not be deemed a breach of its
obligations hereunder. The Local Agency shall continue performance of this Agreement to the extent not
terminated, if any.

Obligations and Rights

To the extent specified in any termination notice, the Local Agency shall not incur further obligations or
render further performance hereunder past the effective date of such notice, and shall terminate outstanding
orders and sub-Agreements with third parties. However, the Local Agency shall complete and deliver to the
State all Work, Services and Goods not cancelled by the termination notice and may incur obligations as
are necessary to do so within this Agreement’s terms. At the sole discretion of the State, the Local Agency
shall assign to the State all of the Local Agency's right, title, and interest under such terminated orders or
sub-Agreements. Upon termination, the Local Agency shall take timely, reasonable and necessary action to
protect and preserve property in the possession of the Local Agency in which the State has an interest. All
materials owned by the State in the possession of the Local Agency shall be immediately returned to the
State. All Work Product, at the option of the State, shall be delivered by the Local Agency to the State and
shall become the State’s property.

Payments

The State shall reimburse the Local Agency only for accepted performance received up to the date of
termination. If, after termination by the State, it is determined that the Local Agency was not in default or
that the Local Agency's action or inaction was excusable, such termination shall be treated as a termination
in the public interest and the rights and obligations of the Parties shall be the same as if this Agreement had
been terminated in the public interest, as described herein.

Damages and Withholding

Notwithstanding any other remedial action by the State, the Local Agency also shall remain liable to the
State for any damages sustained by the State by virtue of any breach under this Agreement by the Local
Agency and the State may withhold any payment to the Local Agency for the purpose of mitigating the
State’s damages, until such time as the exact amount of damages due to the State from the Local Agency is
determined. The State may withhold any amount that may be due to the Local Agency as the State deems
necessary to protect the State, including loss as a result of outstanding liens or claims of former lien
holders, or to reimburse the State for the excess costs incurred in procuring similar goods or services. The
Local Agency shall be liable for excess costs incurred by the State in procuring from third parties
replacement Work, Services or substitute Goods as cover.

Early Termination in the Public Interest

The State is entering into this Agreement for the purpose of carrying out the public policy of the State of
Colorado, as determined by its Governor, General Assembly, and/or Courts. If this Agreement ceases to
further the public policy of the State, the State, in its sole discretion, may terminate this Agreement in
whole or in part. Exercise by the State of this right shall not constitute a breach of the State’s obligations
hereunder. This subsection shall not apply to a termination of this Agreement by the State for cause or
breach by the Local Agency, which shall be governed by §17(A) or as otherwise specifically provided for
herein.

i. Method and Content

The State shall notify the Local Agency of the termination in accordance with §18, specifying the
effective date of the termination and whether it affects all or a portion of this Agreement.
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ii. Obligations and Rights

jii.

Upon receipt of a termination notice, the Local Agency shall be subject to and comply with the same
obligations and rights set forth in §17(A)(1).

Payments

If this Agreement is terminated by the State pursuant to this §17(B), the Local Agency shall be paid an
amount which bears the same ratio to the total reimbursement under this Agreement as the Services
satisfactorily performed bear to the total Services covered by this Agreement, less payments previously
made. Additionally, if this Agreement is less than 60% completed, the State may reimburse the Local
Agency for a portion of actual out-of-pocket expenses (not otherwise reimbursed under this
Agreement) incurred by the Local Agency which are directly attributable to the uncompleted portion of
the Local Agency’s obligations hereunder; provided that the sum of any and all reimbursement shall
not exceed the maximum amount payable to the Local Agency hereunder.

Remedies Not Involving Termination

The State, its sole discretion, may exercise one or more of the following remedies in addition to other
remedies available to it:

1.

jii.

iv,

Suspend Performance

Suspend the Local Agency’s performance with respect to all or any portion of this Agreement pending
necessary corrective action as specified by the State without entitling the Local Agency to an
adjustment in price/cost or performance schedule. The Local Agency shall promptly cease performance
and incurring costs in accordance with the State’s directive and the State shall not be liable for costs
incurred by the Local Agency after the suspension of performance under this provision.

Withhold Payment

Withhold payment to the Local Agency until corrections in the Local Agency’s performance are
satisfactorily made and completed.

Deny Payment

Deny payment for those obligations not performed that due to the Local Agency’s actions or inactions
cannot be performed or, if performed, would be of no value to the State; provided that any denial of
payment shall be reasonably related to the value to the State of the obligations not performed.
Removal

Demand removal of any of the Local Agency’s employees, agents, or contractors whom the State
deems incompetent, careless, insubordinate, unsuitable, or otherwise unacceptable, or whose continued
relation to this Agreement is deemed to be contrary to the public interest or not in the State’s best
interest.

Intellectual Property

If the Local Agency infringes on a patent, copyright, trademark, trade secret or other intellectual
property right while performing its obligations under this Agreement, the Local Agency shall, at the
State’s option (a) obtain for the State or the Local Agency the right to use such products and services;
(b) replace any Goods, Services, or other product involved with non-infringing products or modify
them so that they become non-infringing; or, (c) if neither of the foregoing alternatives are reasonably
available, remove any infringing Goods, Services, or products and refund the price paid therefore to
the State.

18. NOTICES and REPRESENTATIVES

Each individual identified below is the principal representative of the designating Party. All notices required to
be given hereunder shall be hand delivered with receipt required or sent by certified or registered mail to such
Party’s principal representative at the address set forth below. In addition to but not in lieu of a hard-copy
notice, notice also may be sent by e-mail to the e-mail addresses, if any, set forth below. Either Party may from
time to time designate by written notice substitute addresses or persons to whom such notices shall be sent.
Unless otherwise provided herein, all notices shall be effective upon receipt.

A. If to State: B. If to the Local Agency:
CDOT Region: 4 City of Loveland
Long Nguyen Bill Hange
Project Manager Project Manager
1420 2nd Street 500 East Third Street
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Greeley, CO 80631 Loveland, CO 80537
(970) 350-2126 (970) 962-2528

19. RIGHTS IN DATA, DOCUMENTS, AND COMPUTER SOFTWARE

Any software, research, reports, studies, data, photographs, negatives or other documents, drawings, models,
materials, or work product of any type, including drafts, prepared by the Local Agency in the performance of its
obligations under this Agreement shall be the exclusive property of the State and all Work Product shall be
delivered to the State by the Local Agency upon completion or termination hereof. The State’s exclusive rights
in such Work Product shall include, but not be limited to, the right to copy, publish, display, transfer, and
prepare derivative works. The Local Agency shall not use, willingly allow, cause or permit such Work Product
to be used for any purpose other than the performance of the Local Agency's obligations hereunder without the
prior written consent of the State.

20. GOVERNMENTAL IMMUNITY

Notwithstanding any other provision to the contrary, nothing herein shall constitute a waiver, express or
implied, of any of the immunities, rights, benefits, protection, or other provisions of the Colorado Governmental
Immunity Act, CRS §24-10-101, et seq., as amended. Liability for claims for injuries to persons or property
arising from the negligence of the State of Colorado, its departments, institutions, agencies, boards, officials,
and employees and of the Local Agency is controlled and limited by the provisions of the Governmental
Immunity Act and the risk management statutes, CRS §24-30-1501, et seq., as amended.

21. STATEWIDE CONTRACT MANAGEMENT SYSTEM

If the maximum amount payable to the Local Agency under this Agreement is $100,000 or greater, either on the
Effective Date or at any time thereafter, this §21 applies.

The Local Agency agrees to be governed, and to abide, by the provisions of CRS §24-102-205, §24-102-206,
§24-103-601, §24-103.5-101 and §24-105-102 concerning the monitoring of vendor performance on state
agreements/contracts and inclusion of agreement/contract performance information in a statewide contract
management system.

The Local Agency’s performance shall be subject to Evaluation and Review in accordance with the terms and
conditions of this Agreement, State law, including CRS §24-103.5-101, and State Fiscal Rules, Policies and
Guidance. Evaluation and Review of the Local Agency’s performance shall be part of the normal Agreement
administration process and the Local Agency’s performance will be systematically recorded in the statewide
Agreement Management System. Areas of Evaluation and Review shall include, but shall not be limited to
quality, cost and timeliness. Collection of information relevant to the performance of the Local Agency’s
obligations under this Agreement shall be determined by the specific requirements of such obligations and shall
include factors tailored to match the requirements of the Local Agency’s obligations. Such performance
information shall be entered into the statewide Contract Management System at intervals established herein and
a final Evaluation, Review and Rating shall be rendered within 30 days of the end of the Agreement term. The
Local Agency shall be notified following each performance Evaluation and Review, and shall address or correct
any identified problem in a timely manner and maintain work progress.

Should the final performance Evaluation and Review determine that the Local Agency demonstrated a gross
failure to meet the performance measures established hereunder, the Executive Director of the Colorado
Department of Personnel and Administration (Executive Director), upon request by CDOT, and showing of
good cause, may debar the Local Agency and prohibit the Local Agency from bidding on future Agreements.
The Local Agency may contest the final Evaluation, Review and Rating by: (a) filing rebuttal statements, which
may result in either removal or correction of the evaluation (CRS §24-105-102(6)), or (b) under CRS §24-105-
102(6), exercising the debarment protest and appeal rights provided in CRS §§24-109-106, 107, 201 or 202,
which may result in the reversal of the debarment and reinstatement of the Local Agency, by the Executive
Director, upon showing of good cause.

22. FEDERAL REQUIREMENTS
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The Local Agency and/or their contractors, subcontractors, and consultants shall at all times during the
execution of this Agreement strictly adhere to, and comply with, all applicable federal and state laws, and their
implementing regulations, as they currently exist and may hereafter be amended.

23. DISADVANTAGED BUSINESS ENTERPRISE (DBE)

The Local Agency will comply with all requirements of Exhibit G and the Local Agency Contract
Administration Checklist regarding DBE requirements for the Work, except that if the Local Agency desires to
use its own DBE program to implement and administer the DBE provisions of 49 C.F.R. Part 26 under this
Agreement, it must submit a copy of its program’s requirements to the State for review and approval before the
execution of this Agreement. If the Local Agency uses any State- approved DBE program for this Agreement,
the Local Agency shall be solely responsible to defend that DBE program and its use of that program against all
legal and other challenges or complaints, at its sole cost and expense. Such responsibility includes, without
limitation, determinations concerning DBE eligibility requirements and certification, adequate legal and factual
bases for DBE goals and good faith efforts. State approval (if provided) of the Local Agency’s DBE program
does not waive or modify the sole responsibility of the Local Agency for use of its program.

24. DISPUTES

Except as otherwise provided in this Agreement, any dispute concerning a question of fact arising under this
Agreement which is not disposed of by agreement shall be decided by the Chief Engineer of the Department of
Transportation. The decision of the Chief Engineer will be final and conclusive unless, within 30 calendar days
after the date of receipt of a copy of such written decision, the Local Agency mails or otherwise furnishes to the
State a written appeal addressed to the Executive Director of CDOT. In connection with any appeal proceeding
under this clause, the Local Agency shall be afforded an opportunity to be heard and to offer evidence in
support of its appeal. Pending final decision of a dispute hereunder, the Local Agency shall proceed diligently
with the performance of this Agreement in accordance with the Chief Engineer’s decision. The decision of the
Executive Director or his duly authorized representative for the determination of such appeals shall be final and
conclusive and serve as final agency action. This dispute clause does not preclude consideration of questions of
law in connection with decisions provided for herein. Nothing in this Agreement, however, shall be construed
as making final the decision of any administrative official, representative, or board on a question of law.

25. GENERAL PROVISIONS

A. Assignment

The Local Agency’s rights and obligations hereunder are personal and may not be transferred, assigned or
subcontracted without the prior written consent of the State. Any attempt at assignment, transfer, or
subcontracting without such consent shall be void. All assignments and subcontracts approved by the Local
Agency or the State are subject to all of the provisions hereof. The Local Agency shall be solely
responsible for all aspects of subcontracting arrangements and performance.

B. Binding Effect

Except as otherwise provided in §25(A), all provisions herein contained, including the benefits and
burdens, shall extend to and be binding upon the Parties’ respective heirs, legal representatives, successors,
and assigns.

C. Captions
The captions and headings in this Agreement are for convenience of reference only, and shall not be used to
interpret, define, or limit its provisions.

D. Counterparts

This Agreement may be executed in multiple identical original counterparts, all of which shall constitute
one agreement.

E. Entire Understanding

This Agreement represents the complete integration of all understandings between the Parties and all prior
representations and understandings, oral or written, are merged herein. Prior or contemporaneous addition,
deletion, or other amendment hereto shall not have any force or affect whatsoever, unless embodied herein.

F. Indemnification - General

Document Builder Generated Page 17 of 22

P. 107



P. 108

If Local Agency is not a “public entity” within the meaning of the Colorado Governmental Immunity Act,
CRS §24-10-101, et seq., the Local Agency shall indemnify, save, and hold harmless the State, its
employees and agents, against any and all claims, damages, liability and court awards including costs,
expenses, and attorney fees and related costs, incurred as a result of any act or omission by the Local
Agency, or its employees, agents, subcontractors or assignees pursuant to the terms of this Agreement.
This clause is not applicable to a Local Agency that is a "public entity" within the meaning of the Colorado
Governmental Immunity Act, CRS §24-10-101, et seq.

G. Jurisdiction and Venue

All suits, actions, or proceedings related to this Agreement shall be held in the State of Colorado and
exclusive venue shall be in the City and County of Denver.

H. Limitations of Liability

Any and all limitations of liability and/or damages in favor of the Local Agency contained in any document
attached to and/or incorporated by reference into this Agreement, whether referred to as an exhibit,
attachment, schedule, or any other name, are void and of no effect. This includes, but is not necessarily
limited to, limitations on (i) the types of liabilities, (ii) the types of damages, (iii) the amount of damages,
and (iv) the source of payment for damages.

Modification

i. By the Parties
Except as specifically provided in this Agreement, modifications of this Agreement shall not be
effective unless agreed to in writing by both parties in an amendment to this Agreement, properly
executed and approved in accordance with applicable Colorado State law, State Fiscal Rules, and
Office of the State Controller Policies, including, but not limited to, the policy entitled
MODIFICATIONS OF AGREEMENTS - TOOLS AND FORMS.

ii. By Operation of Law
This Agreement is subject to such modifications as may be required by changes in Federal or Colorado
State law, or their implementing regulations. Any such required modification automatically shall be
incorporated into and be part of this Agreement on the effective date of such change, as if fully set
forth herein

Order of Precedence

The provisions of this Agreement shall govern the relationship of the State and the Local Agency. In the
event of conflicts or inconsistencies between this Agreement and its exhibits and attachments, such
conflicts or inconsistencies shall be resolved by reference to the documents in the following order of
priority:

i.  Colorado Special Provisions,

ii.  The provisions of the main body of this Agreement,

ili. Exhibit A (Scope of Work),

iv.  Exhibit B (Local Agency Resolution),

v.  Exhibit C (Funding Provisions),

vi.  Exhibit D (Option Letter),

vii. Exhibit E (Local Agency Contract Administration Checklist),

viii. Other exhibits in descending order of their attachment.

K. Severability

Provided this Agreement can be executed and performance of the obligations of the Parties accomplished
within its intent, the provisions hereof are severable and any provision that is declared invalid or becomes
inoperable for any reason shall not affect the validity of any other provision hereof.

L. Survival of Certain Agreement Terms

Notwithstanding anything herein to the contrary, provisions of this Agreement requiring continued
performance, compliance, or effect after termination hereof] shall survive such termination and shall be
enforceable by the State if the Local Agency fails to perform or comply as required.

M. Taxes

The State is exempt from all federal excise taxes under IRC Chapter 32 (No. 84-730123K) and from all
State and local government sales and use taxes under CRS §§39-26-101 and 201 et seq. Such exemptions
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apply when materials are purchased or services rendered to benefit the State; provided however, that certain
political subdivisions (e.g., City of Denver) may require payment of sales or use taxes even though the
product or service is provided to the State. The Local Agency shall be solely liable for paying such taxes as
the State is prohibited from paying for or reimbursing the Local Agency for them

N. Third Party Beneficiaries

Enforcement of this Agreement and all rights and obligations hereunder are reserved solely to the Parties,
and not to any third party. Any services or benefits which third parties receive as a result of this Agreement
are incidental to the Agreement, and do not create any rights for such third parties.

0. Waiver

Waiver of any breach of a term, provision, or requirement of this Agreement, or any right or remedy
hereunder, whether explicitly or by lack of enforcement, shall not be construed or deemed as a waiver of

any subsequent breach of such term, provision or requirement, or of any other term, provision, or
requirement.

THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK
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26. COLORADO SPECIAL PROVISIONS

The Special Provisions apply to all Agreements except where noted in italics.

1.

CONTROLLER'S APPROVAL. CRS §24-30-202 (1).

This Agreement shall not be deemed valid until it has been approved by the Colorado State Controller or
designee.

FUND AVAILABILITY. CRS §24-30-202(5.5).

Financial obligations of the State payable after the current fiscal year are contingent upon funds for that
purpose being appropriated, budgeted, and otherwise made available.

GOVERNMENTAL IMMUNITY.

No term or condition of this Agreement shall be construed or interpreted as a waiver, express or implied, of
any of the immunities, rights, benefits, protections, or other provisions, of the Colorado Governmental
Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 U.S.C. §§1346(b) and 2671 et
seq., as applicable now or hereafter amended.

INDEPENDENT CONTRACTOR.

The Local Agency shall perform its duties hereunder as an independent contractor and not as an employee.
Neither The Local Agency nor any agent or employee of The Local Agency shall be deemed to be an agent
or employee of the State. The Local Agency and its employees and agents are not entitled to unemployment
insurance or workers compensation benefits through the State and the State shall not pay for or otherwise
provide such coverage for The Local Agency or any of its agents or employees. Unemployment insurance
benefits shall be available to The Local Agency and its employees and agents only if such coverage is made
available by The Local Agency or a third party. The Local Agency shall pay when due all applicable
employment taxes and income taxes and local head taxes incurred pursuant to this Agreement. The Local
Agency shall not have authorization, express or implied, to bind the State to any Agreement, liability or
understanding, except as expressly set forth herein. The Local Agency shall (a) provide and keep in force
workers' compensation and unemployment compensation insurance in the amounts required by law, (b)
provide proof thereof when requested by the State, and (c) be solely responsible for its acts and those of its
employees and agents.

COMPLIANCE WITH LAW,

The Local Agency shall strictly comply with all applicable federal and State laws, rules, and regulations in
effect or hereafter established, including, without limitation, laws applicable to discrimination and unfair
employment practices.

CHOICE OF LAW,

Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the interpretation,
execution, and enforcement of this Agreement. Any provision included or incorporated herein by reference
which conflicts with said laws, rules, and regulations shall be null and void. Any provision incorporated
herein by reference which purports to negate this or any other Special Provision in whole or in part shall
not be valid or enforceable or available in any action at law, whether by way of complaint, defense, or
otherwise. Any provision rendered null and void by the operation of this provision shall not invalidate the
remainder of this Agreement, to the extent capable of execution.

BINDING ARBITRATION PROHIBITED.

The State of Colorado does not agree to binding arbitration by any extra-judicial body or person. Any
provision to the contrary in this contact or incorporated herein by reference shall be null and void.

SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00.

State or other public funds payable under this Agreement shall not be used for the acquisition, operation, or
maintenance of computer software in violation of federal copyright laws or applicable licensing
restrictions. The Local Agency hereby certifies and warrants that, during the term of this Agreement and
any extensions, The Local Agency has and shall maintain in place appropriate systems and controls to
prevent such improper use of public funds. If the State determines that The Local Agency is in violation of
this provision, the State may exercise any remedy available at law or in equity or under this Agreement,
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10.

11.

12.

including, without limitation, immediate termination of this Agreement and any remedy consistent with
federal copyright laws or applicable licensing restrictions.

EMPLOYEE FINANCIAL INTEREST. CRS §§24-18-201 and 24-50-507.

The signatories aver that to their knowledge, no employee of the State has any personal or beneficial
interest whatsoever in the service or property described in this Agreement. The Local Agency has no
interest and shall not acquire any interest, direct or indirect, that would conflict in any manner or degree
with the performance of The Local Agency’s services and The Local Agency shall not employ any person
having such known interests.

VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4.

[Not Applicable to intergovernmental agreements]. Subject to CRS §24-30-202.4 (3.5), the State
Controller may withhold payment under the State’s vendor offset intercept system for debts owed to State
agencies for: (a) unpaid child support debts or child support arrearages; (b) unpaid balances of tax, accrued
interest, or other charges specified in CRS §39-21-101, et seq.; (c) unpaid loans due to the Student Loan
Division of the Department of Higher Education; (d) amounts required to be paid to the Unemployment
Compensation Fund; and (e) other unpaid debts owing to the State as a result of final agency determination
or judicial action.

PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101.

[Not Applicable to Agreements relating to the offer, issuance, or sale of securities, investment advisory
services or fund management services, sponsored projects, intergovernmental Agreements, or
information technology services or products and services]. The Local Agency certifies, warrants, and
agrees that it does not knowingly employ or contract with an illegal alien who shall perform work under
this Agreement and shall confirm the employment eligibility of all employees who are newly hired for
employment in the United States to perform work under this Agreement, through participation in the E-
Verify Program or the State program established pursuant to CRS §8-17.5-102(5)(c), The Local Agency
shall not knowingly employ or contract with an illegal alien to perform work under this Agreement or enter
into a contract with a subcontractor that fails to certify to The Local Agency that the subcontractor shall not
knowingly employ or contract with an illegal alien to perform work under this Agreement. The Local
Agency (a) shall not use E-Verify Program or State program procedures to undertake pre-employment
screening of job applicants while this Agreement is being performed, (b) shall notify the subcontractor and
the contracting State agency within three days if The Local Agency has actual knowledge that a
subcontractor is employing or contracting with an illegal alien for work under this Agreement, (c) shall
terminate the subcontract if a subcontractor does not stop employing or contracting with the illegal alien
within three days of receiving the notice, and (d) shall comply with reasonable requests made in the course
of an investigation, undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of Labor and
Employment. If The Local Agency participates in the State program, The Local Agency shall deliver to the
contracting State agency, Institution of Higher Education or political subdivision, a written, notarized
affirmation, affirming that The Local Agency has examined the legal work status of such employee, and
shall comply with all of the other requirements of the State program. If The Local Agency fails to comply
with any requirement of this provision or CRS §8-17.5-101 et seq., the contracting State agency, institution
of higher education or political subdivision may terminate this Agreement for breach and, if so terminated,
The Local Agency shall be liable for damages.

PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101.

The Local Agency, if a natural person eighteen (18) years of age or older, hereby swears and affirms under
penalty of perjury that he or she (a) is a citizen or otherwise lawfully present in the United States pursuant
to federal law, (b) shall comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one
form of identification required by CRS §24-76.5-103 prior to the effective date of this Agreement.

SPs Effective 1/1/09

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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27. SIGNATURE PAGE
Agreement Routing Number; 14 HA4 70795

THE PARTIES HERETO HAVE EXECUTED THIS AGREEMENT

P. 112

* Persons signing for The Local Agency hereby swear and affirm that they are authorized to act on The Local
Agency’s behalf and acknowledge that the State is relying on their representations to that effect.

*Signature

Date:

THE LOCAL AGENCY STATE OF COLORADO
City of Loveland John W. Hickenlooper, GOVERNOR
Colorado Department of Transportation
Print: Donald E. Hunt, Executive Director
Title: -
By: Scott McDaniel, PE, Acting Chief Engineer
*Signature Date:
Date:
2nd Local Agency Signature if needed LEGAL REVIEW
John W. Suthers, Attorney General
Print:
By:
Title: Signature - Assistant Attorney General

Date:

ALL AGREEMENTS REQUIRE APPROVAL BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Agreements. This Agreement is not valid until signed
and dated below by the State Controller or delegate. The Local Agency is not authorized to begin performance until such
time. If The Local Agency begins performing prior thereto, the State of Colorado is not obligated to pay The Local
Agency for such performance or for any goods and/or services provided hereunder.

By:

STATE CONTROLLER
Robert Jaros, CPA, MBA, JD

Date:

Colorado Department of Transportation
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28. EXHIBIT A — SCOPE OF WORK

Update existing Roadway Weather information System (RWIS) in Loveland. This includes installing
new sensors at field locations (Remote Processing Units (RPU's)) and installing 3 completely new
RPU locations. All work will be on US 34 and US 287 or State Highway 402 except at the City's Taft
Ave/1st Street RPU. Taft Avenue is a major, regionally significant arterial street that carries regional
traffic from Fort Collins to Berthoud through Loveland. it is an alternate route to US 287 and connects
the US 287 Berthoud By-Pass to Taft-Hill Road in Fort Collins. Work includes installing new roadway
pavement sensors for the detection of the formation of ice at existing RPU locations at: US 287/19th
Street SE,US 34/Redwood, Taft/1st Street and installing new site that include the ice sensors plus
standard roadway and atmospheric sensors at US 287/71st Street, US 34/i-25, Colorado {-25/State
Highway 402.

This project will be designed by the city of Loveland. A FIR/FOR is planned for the winter of 2014 and
the project will be advertised for bid in approximately February of 2015. Construction will be awarded
by the city and begin in the spring of 2015.

A detailed project schedule will be provided by the City of Fort Collins three weeks after the execution
of the project contract.
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29. EXHIBIT B — LOCAL AGENCY RESOLUTION

LOCAL AGENCY
ORDINANCE
or
RESOLUTION
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30. EXHIBIT C — FUNDING PROVISIONS
Cost of Work Estimate

The Local Agency has estimated the total cost the Work, which is to be funded as follows:

1 BUDGETED FUNDS

Option Letter (Exhibit D).

a. Federal Funds $304,000.00
(80% of Participating Costs)
b. Local Agency Matching Funds $76,000.00
(20% of Participating Costs)
|TOTAL BUDGETED FUNDS $380,000.00
2 ESTIMATED CDOT-INCURRED COSTS
a. Federal Share $0.00
(0% of Participating Costs)
b. Local Agency
Local Agency Share of Participating Costs $0.00
Non-Participating Costs (Including Non-
Participating Indirects) $0.00
Estimated to be Billed to Local Agency $0.00
TOTAL ESTIMATED CDOT-INCURRED COSTS $0.00
3 ESTIMATED PAYMENT TO LOCAL AGENCY
a. Federal Funds Budgeted (1a) $304,000.00
b. Less Estimated Federal Share of CDOT-Incurred Costs (2a) $0.00
TOTAL ESTIMATED PAYMENT TO LOCAL AGENCY $304,000.00
FOR CDOT ENCUMBRANCE PURPOSES
Total Encumbrance Amount $380,000.00
Less ROW Acquisition 3111 and/or ROW Relocation 3109 $0.00
Net to be encumbered as follows:
$380,000.00

NOTE: The funding is currently not available; the funding of will
become available after federal authorization and execution of an

WBS Element 19887.20.10

Const

3301

$0.00

WBS Element 19887.10.50

Misc

3404

$0.00
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Matching Funds

The matching ratio for the federal participating funds for this Work is 80% federal-aid funds
(CFDA #20.205) to 20% Local Agency funds, it being understood that such ratio applies only to
the $380,000.00 that is eligible for federal participation, it being further understood that all
non-participating costs are borne by the Local Agency at 100%. If the total participating cost of
performance of the Work exceeds $380,000.00, and additional federal funds are made available
for the Work, the Local Agency shall pay 20% of all such costs eligible for federal participation
and 100% of all non-participating costs; if additional federal funds are not made available, the
Local Agency shall pay all such excess costs. If the total participating cost of performance of the
Work is less than $380,000.00, then the amounts of Local Agency and federal-aid funds will be
decreased in accordance with the funding ratio described herein. The performance of the Work
shall be at no cost to the State.

Maximum Amount Payable

The maximum amount payable to the Local Agency under this Agreement shall be $304,000.00
(For CDOT accounting purposes, the federal funds of $304,000.00 and the Local Agency
matching funds of $76,000.00 will be encumbered for a total encumbrance of $380,000.00),
unless such amount is increased by an appropriate written modification to this Agreement
executed before any increased cost is incurred. NOTE: The funding is currently not
available; the funding of will become available after federal authorization and execution
of an Option Letter (Exhibit D). It is understood and agreed by the parties hereto that the total
cost of the Work stated hereinbefore is the best estimate available, based on the design data as
approved at the time of execution of this Agreement, and that such cost is subject to revisions
(in accord with the procedure in the previous sentence) agreeable to the parties prior to bid and
award.

Single Audit Act Amendment
All state and local government and non-profit organizations receiving more than $500,000 from
all funding sources defined as federal financial assistance for Single Audit Act Amendment
purposes shall comply with the audit requirements of OMB Circular A-133 (Audits of States,
Local Governments and Non-Profit Organizations) see also, 49 C.F.R. 18.20 through 18.26. The
Single Audit Act Amendment requirements applicable to the Local Agency receiving federal
funds are as follows:
i. Expenditure less than $500,000
If the Local Agency expends less than $500,000 in Federal funds (all federal sources, not
just Highway funds) in its fiscal year then this requirement does not apply.
ii. Expenditure exceeding $500,000-Highway Funds Only
if the Local Agency expends more than $500,000 in Federal funds, but only received federal
Highway funds (Catalog of Federal Domestic Assistance, CFDA 20.205) then a program
specific audit shall be performed. This audit will examine the “financial” procedures and
processes for this program area.
iil. Expenditure exceeding $500,000-Multiple Funding Sources
If the Local Agency expends more than $500,000 in Federal funds, and the Federal funds
are from multiple sources (FTA, HUD, NPS, etc.) then the Single Audit Act applies, which is
an audit on the entire organization/entity.
iv. Independent CPA
Single Audit shall only be conducted by an independent CPA, not by an auditor on staff. An
audit is an allowable direct or indirect cost.
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31. EXHIBIT D - OPTION LETTER

SAMPLE IGA OPTION LETTER

(This option has been created by the Office of the State Controller for CDOT use only)
NOTE: This option is limited to the specific contract scenarios listed below
AND may be used in place of exercising a formal amendment.

Date: State Fiscal Year: | Option Letter No. Option Letter CMS Routing #

Option Letter SAP #

Original Contract CMS # Original Contract SAP #

Vendor name:

SUBJECT:

Option to unilaterally authorize the Local Agency to begin a phase which may include Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous ONLY (does not apply to
Acquisition/Relocation or Railroads) and to update encumbrance amounts(a new Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

Option to unilaterally transfer funds from one phase to another phase (a new Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

Option to unilaterally do both A and B (a new Exhibit C must be attached with the option letter and
shall be labeled C-1, future changes for this option shall be labeled as follows: C-2, C-3, C-4, etc.).

REQUIRED PROVISIONS:

Option A (/nsert the following language for use with the Option A):

in accordance with the terms of the original Agreement (insert CMS routing # of the original
Agreement) between the State of Colorado, Department of Transportation and (insert the Local
Agency’s name here), the State hereby exercises the option to authorize the Local Agency to begin a
phase that will include (describe which phase will be added and include all that apply — Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous) and to encumber previously
budgeted funds for the phase based upon changes in funding availability and authorization. The
encumbrance for (Design, Construction, Environmental, Utilities, ROW incidentals or Miscellaneous)is
(insert dollars here). A new Exhibit C-1 is made part of the original Agreement and replaces Exhibit
C. (The following is a NOTE only, please delete when using this option. Future changes for this option
for Exhibit C shall be labled as follows: C-2, C-3, C-4, elc.).

Option B (/nsert the following language for use with Option B).

In accordance with the terms of the original Agreement (insert CMS # of the original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s name
here), the State hereby exercises the option to transfer funds from (describe phase from which funds
will be moved) to (describe phase to which funds will be moved) based on variance in actual phase
costs and original phase estimates. A new Exhibit C-1 is made part of the original Agreement and
replaces Exhibit C. (The following is a NOTE only so please delete when using this option: future
changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-4, etc.; and no more than
24.99% of any phase may be moved using this option letter. A transfer greater than 24.99% must be
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made using an formal amendment)..

Option C (/nsert the following language for use with Option C):

In accordance with the terms of the original Agreement (insert CMS routing # of original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s name
here), the State hereby exercises the option to 1) release the Local Agency to begin a phase that will
include (describe which phase will be added and include all that apply — Design, Construction,
Environmental, Utilities, ROW incidentals or Miscellaneous); 2) to encumber funds for the phase
based upon changes in funding availability and authorization; and 3) to transfer funds from (describe
phase from which funds will be moved) to (describe phase to which funds will be moved) based on
variance in actual phase costs and original phase estimates. A new Exhibit C-1 is made part of the
original Agreement and replaces Exhibit C. (The following is a NOTE only so please delete when
using this option: future changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-
4, etc.; and no more than 24.99% of any phase may be moved using this option letter. A transfer
greater than 24.99% must be made using an formal amendment).

(The following language must be included on ALL options):

The total encumberance as a result of this option and all previous options and/or amendments is now
(insert total encumberance amount), as referenced in Exhibit (C-1, C-2, elc., as appropriate). The
total budgeted funds to satisfy services/goods ordered under the Agreement remains the same:
(indicate total budgeted funds) as referenced in Exhibit (C-1, C-2, efc., as appropriate) of the original
Agreement.

The effective date of this option letter is upon approval of the State Controlier or delegate.

APPROVALS:

State of Colorado:
John W. Hickenlooper, Governor

By: Date:
Executive Director, Colorado Department of Transportation

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Contracts. This Agreement is not valid
until signed and dated below by the State Controller or delegate. Contractor is not authorized to begin
performance until such time. If the Local Agency begins performing prior thereto, the State of Colorado
is not obligated to pay the Local Agency for such performance or for any goods and/or services
provided hereunder.

State Controller
Robert Jaros, CPA, MBA, JD

By:

Date:
Form Updated: December 19, 2012
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32. EXHIBIT E — LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

COLORADO DEPARTMENT OF TRANSPORTATION

LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

Project No. STIP No. Project Code Region
STU M830-068

SR45001.011 19887 4
Project Location Date
Various locations in Loveland 2/4/2014

Project Description
Expansion and updating RWS system at various locations in the City of Loveland

Local Agency Local Agency Project Manager
City of Loveland Justin Stone

CDOT Resident Engineer CDOT Project Manager
James Flohr Jake Schuch
INSTRUCTIONS:

This checklist shall be utilized to establish the contract administration responsibilities of the individual parties to this agreement.
The checklist becomes an attachment to the Local Agency agreement. Section numbers correspond to the applicable chapters
of the CDOT Local Agency Manual.

The checklist shall be prepared by placing an "X" under the responsible party, opposite each of the tasks. The “X" denotes the
party responsible for initiating and executing the task. Only one responsible party should be selected. When neither CDOT nor

the Local Agency is responsible for a task, not applicable (NA) shall be noted. In addition, a “#" will denote that CDOT must
concur or approve.

Tasks that will be performed by Headquarters staff will be indicated. The Regions, in accordance with established policies and
procedures, will determine who will perform all other tasks that are the responsibility of CDOT.

The checklist shall be prepared by the CDOT Resident Engineer or the CDOT Project Manager, in cooperation with the Local
Agency Project Manager, and submitted to the Region Program Engineer. If contract administration responsibilities change, the
CDOT Resident Engineer, in cooperation with the Local Agency Project Manager, will prepare and distribute a revised checklist

RESPONSIBLE

NO. DESCRIPTION OF TASK PARTY
LA CDOT

TIP / STIP AND LONG-RANGE PLANS

2.1 | Review Project to ensure it is consist with STIP and amendments thereto | | X

FEDERAL FUNDING OBLIGATION AND AUTHORIZATION

4.1 Authorize funding by phases (CDOT Form 418 - Federal-aid Program Data. Requires FHWA [ | X
concurrencedinvolvement)

PROJECT DEVELOPMENT

5.1 Prepare Design Data - CDOT Form 463 X

52 Prepare Local Agency/CDOT Inter-Governmental Agreement (see also Chapter 3) X

5.3 Conduct Consultant Selection/Execute Consultant Agreement NA

5.4 Conduct Design Scoping Review Meeting X X

5.5 Conduct Public Involvement NA

56 Conduct Field Inspection Review (FIR) X X

5.7 Conduct Environmenta! Processes (may require FHWA concurrence/involvement) X

5.8 Acquire Right-of-Way (may require FHWA concurrence/involvement) NA

5.9 Obtain Utility and Railroad Agreements X X

5.10 Conduct Final Office Review (FOR) X X

5.11 Justify Force Account Work by the Local Agency NA

512 Justify Proprietary, Sole Source, or Local Agency Furnished ltems X #

513 Document Design Exceptions - CDOT Form 464 NA

5.14 Prepare Plans, Specifications and Construction Cost Estimates X

5.15 Ensure Authorization of Funds for Construction X

CDOT Form 1243 09/06 Page1 of 4
Previous edlitions are obsolete and may not be used
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DESCRIPTION OF TASK

Set Underutilized Disadvantaged Business Enterprise (UBDE) Goals for Consultant and
Construction Contracts (CDOT Re ion EEO/Civil Ri his S ecialist)
6.2 Determine Applicability of Davis-Bacon Act X
This project []is B is not exempt from Davis-Bacon requirements as determined by the
functional classification of the project location (Projects located on local roads and rural
minor collectors may be exempt.)

Long Nguyen 2/4/12014
CDOT Resident En ineer Si nature on File Date
Set On-the-Job Training Goals. Goal is zero if total construction is less than $1 million (CDOT
Re ion EEO/Civil Ri hts S ecialist
Title VI Assurances
Ensure the correct Federal Wage Decision, all required Disadvantaged Business
Enterprise/On-the-Job Training special provisions and FHWA Form 1273 are included in the
Contract CDOT Resident En Ineer

ADVERTISE, BID AND AWARD
Obtain A roval for Advertisement Period of Less Than Three Weeks

7.3

Evaluate CDOT Form 718 - Underutilized DBE Good Faith Effort Documentation and
determine if the Contractor has made a good faith effort when the low bidder does not meet
DBE oals

Provide "Award" and “Record” Sets of Plans and S ecifications

Issue Notice to Proceed to the Contractor
Pro'ect Safe

Pre-Construction Conference (  endix B) X
Pre-survey

e Construction staking

» Monumentation

HMA Pre-Pavin A endais in CDOT Construction Manua

A Professional Engineer (PE) registered in Colerado, who will be “in responsible charge of
construction supervision.”

Justin Stone 970-962-2647
Local Agency Professional Engineer or Phone number X

CDOT Resident En ineer

CDOT Form 1243  09/06 Page2 of 4
Previous edlitions are obsolete and may not be used
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8.10

8.18

9.10

Provide competent, experienced staff who will ensure the Contract work is constructed in
accordance with the lansands cifications

Perform Construction Surve in

Pre are and A rove Interim and Final Utili and Railroad Billin s

A rove All Chan e Orders
Monitor Pro'ect Financial Status

Conduct Routine and Random Project Reviews

Provide the name and phone number of the person responsible for this task.

James Flohr 970-622-1268

CDOT Resident En ineer Phone number

Complete CDOT Form 250 - Materials Documentation Record

e Generate form, which includes determining the minimum number of required tests and
applicable material submittals for all materials placed on the project

s Update the form as work progresses

s Com lete and distribute form after work is com leted

Perform Pro'ect Acce tance Sam les and Tests

Perform Laborator Verification Tests

Accept Manufactured Products

Inspection of structural components:

» Fabrication of structural steel and pre-stressed concrete structural components

s Bridge modular expansion devices (0" to 6" or greater)

» Fabrication of bearin devices

A rove Sources of Materials

Independent Assurance Testing (IAT), Local Agency Procedures  CDOT Procedures
e Generate |AT schedule

e Schedule and provide notification

o Conduct IAT

RESPONSIBLE
PARTY
LA cDoT
X
X
X
X
X
X
X
X
X

CDOT Form 1243 09/06 Page3 of 4
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CONSTRUCTION CIVIL RIGHTS AND LABOR COMPLIANCE

10.1 Fulfill Project Bulletin Board and Pre-Construction Packet Requirements X
10.2 Process CDQOT Form 205 - Sublet Permit Application
Review and sign completed CDOT Form 205 for each subcontractor, and submit to X
EEQ/Civil Rights Specialist
10.3 Conduct Equal Employment Opportunity and Labor Compliance Verification Employee X
Interviews. Complete CDOT Form 280
10.4 Monitor Disadvantaged Business Enterprise Participation to Ensure Compliance with the X
"Commercially Useful Function” Requirements
10.5 Conduct Interviews When Project Utilizes On-the-Job Trainees. Complete CDOT Form 200 - X
QJT Training Questionnaire
10.6 Check Certified Payrolls (Contact the Region EEQ/Civil Rights Specialists for training requirements.) X X
10.7 Submit FHWA Form 1381 - Highway Construction Contractor's Annual EEO Report X X
FINALS
111 Conduct Final Project Inspection. Complete and submit CDOT Form 1212 - Final X
Acceptance Report (Resident Engineer with mandatory Local Agency participation.)
11.2 Write Final Project Acceptance Letter X
11.3 Advertise for Final Settlement X
11.4 Prepare and Distribute Final As-Constructed Plans X
11.5 Prepare EEO Certification X
11.6 Check Final Quantities, Plans, and Pay Estimate; Check Project Documentation; and submit X
Final Certifications
11.7 Check Material Documentation and Accept Final Material Certification {See Chapter 9) X
11.8 Obtain CDOT Form 17 from the Contractor and Submit to the Resident Engineer NA
11.9 Obtain FHWA Form 47 - Statement of Materials and Labor Used ... from the Contractor X
11.10 Complete and Submit CDOT Form 1212 — Final Acceptance Report (by CDOT) X
11.11 Process Final Payment X X
11.12 Complete and Submit CDOT Form 950 - Project Closure X
11.13 Retain Project Records for Six Years from Date of Project Closure X
11.14 Retain Final Version of Local Agency Contract Administration Checklist X X

CDOT Resident Engineer/Project Manager
CDOT Region Program Engineer

CDOT Region EEOQ/Civil Rights Specialist
CDOQOT Region Materials Engineer

CDQT Contracts and Market Analysis Branch
Local Agency Project Manager

CDOT Form 1243 09/06 Page4 of 4
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33. EXHIBIT F — CERTIFICATION FOR FEDERAL-AID CONTRACTS

The Local Agency certifies, by signing this Agreement, to the best of its knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf or the undersigned, to
any person for influencing or attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with the awarding of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
Agreement, loan, or cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or of Congress, or an employee of a Member of
Congress in connection with this Federal contract, Agreement, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in
accordance with its instructions.

1. This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to
file the required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

2. The prospective participant also agree by submitting his or her bid or proposal that he or she shall
require that the language of this certification be included in all lower tier subcontracts, which exceed
$100,000 and that all such sub-recipients shall certify and disclose accordingly.

Required by 23 CFR 635.112

Page 1 of 1



34. EXHIBIT G — DISADVANTAGED BUSINESS ENTERPRISE

SECTION 1.  Policy.

It is the policy of the Colorado Department of Transportation (CDOT) that disadvantaged business
enterprises shall have the maximum opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds under this agreement, pursuant to 49 CFR Part 26.
Consequently, the 49 CFR Part |E DBE requirements the Colorado Department of Transportation DBE
Program (or a Local Agency DBE Program approved in advance by the State) apply to this agreement.

SECTION 2. DBE Obligation.

The recipient or its the Local Agency agrees to ensure that disadvantaged business enterprises as
determined by the Office of Certification at the Colorado Department of Regulatory Agencies have the
maximum opportunity to participate in the performance of contracts and subcontracts financed in whole
or in part with Federal funds provided under this agreement. In this regard, all participants or
contractors shall take all necessary and reasonable steps in accordance with the CDOT DBE program
(or a Local Agency DBE Program approved in advance by the State) to ensure that disadvantaged
business enterprises have the maximum opportunity to compete for and perform contracts. Recipients
and their contractors shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of CDOT assisted contracts.

SECTION3 DBE Program.

The Local Agency (sub-recipient) shall be responsible for obtaining the Disadvantaged Business
Enterprise Program of the Colorado Department of Transportation, 1988, as amended, and shall
comply with the applicable provisions of the program. (If applicable).

A copy of the DBE Program is available from and will be mailed to the Local Agency upon request:
Business Programs Office

Colorado Department of Transportation

4201 East Arkansas Avenue, Room 287

Denver, Colorado 80222-3400

Phone: (303) 757-9234

revised 1/22/98 Required by 49 CFR Part 26

Page 1 of |

P. 124



P. 125

35. EXHIBIT H - LOCAL AGENCY PROCEDURES FOR CONSULTANT SERVICES

THE LOCAL AGENCY SHALL USE THESE PROCEDURES TO IMPLEMENT FEDERAL-AID
PROJECT AGREEMENTS WITH PROFESSIONAL CONSULTANT SERVICES

Title 23 Code of Federal Regulations (CFR) 172 applies to a federally funded local agency project
agreement administered by CDOT that involves professional consultant services. 23 CFR 172.1
states “The policies and procedures involve federally funded contracts for engineering and design
related services for projects subject to the provisions of 23 U.S.C. 112(a) and are issued to ensure
that a qualified consultant is obtained through an equitable selection process, that prescribed work
is properly accomplished in a timely manner, and at fair and reasonable cost” and according to 23
CFR 172.5 “Price shall not be used as a factor in the analysis and selection phase.” Therefore, local
agencies must comply with these CFR requirements when obtaining professional consultant
services under a federally funded consultant contract administered by CDOT.

CDOT has formulated its procedures in Procedural Directive (P.D.) 400.1 and the related
operations guidebook titled "Obtaining Professional Consultant Services". This directive and
guidebook incorporate requirements from both Federal and State regulations, i.e., 23 CFR 172 and
CRS §24-30-1401 et seq. Copies of the directive and the guidebook may be obtained upon request
from CDOT's Agreements and Consultant Management Unit. [Local agencies should have their own
written procedures on file for each method of procurement that addresses the items in 23 CFR 172].

Because the procedures and laws described in the Procedural Directive and the guidebook are
quite lengthy, the subsequent steps serve as a short-hand guide to CDOT procedures that a local

agency must follow in obtaining professional consultant services. This guidance follows the format
of 23 CFR 172. The steps are:

1. The contracting local agency shall document the need for obtaining professional services.

2. Prior to solicitation for consultant services, the contracting local agency shall develop a
detailed scope of work and a list of evaluation factors and their relative importance. The
evaluation factors are those identified in C.R.S. 24-30-1403. Also, a detailed cost estimate
should be prepared for use during negotiations.

3. The contracting agency must advertise for contracts in conformity with the requirements of
C.R.S. 24-30-1405. The public notice period, when such notice is required, is a minimum of
15 days prior to the selection of the three most qualified firms and the advertising should be
done in one or more daily newspapers of general circulation.

4, The request for consultant services should include the scope of work, the evaluation factors
and their relative importance, the method of payment, and the goal of 10% for Disadvantaged
Business Enterprise (DBE) participation as a minimum for the project.

5. The analysis and selection of the consultants shall be done in accordance with CRS §24-30-
1403. This section of the regulation identifies the criteria to be used in the evaluation of CDOT
pre-qualified prime consultants and their team. It also shows which criteria are used to short-
list and to make a final selection.

The short-list is based on the following evaluation factors:

a. Qualifications,

b. Approach to the Work,

c. Ability to furnish professional services.

d. Anticipated design concepts, and

e. Alternative methods of approach for furnishing the professional services.

Page 1 of 2



Evaluation factors for final selection are the consultant's:
a. Abilities of their personnel,

b. Past performance,

c. Willingness to meet the time and budget requirement,
d. Location,

e. Current and projected work load,

f. Volume of previously awarded contracts, and

g. Involvement of minority consultants.

Once a consultant is selected, the local agency enters into negotiations with the consultant to
obtain a fair and reasonable price for the anticipated work. Pre-negotiation audits are
prepared for contracts expected to be greater than $50,000. Federal reimbursements for
costs are limited to those costs allowable under the cost principles of 48 CFR 31. Fixed fees
(profit) are determined with consideration given to size, complexity, duration, and degree of
risk involved in the work. Profit is in the range of six to 15 percent of the total direct and
indirect costs.

A qualified local agency employee shall be responsible and in charge of the Work to ensure
that the work being pursued is complete, accurate, and consistent with the terms, conditions,
and specifications of the contract. At the end of Work, the local agency prepares a
performance evaluation (a CDOT form is available) on the consultant.

Each of the steps listed above is to be documented in accordance with the provisions of 49
CFR 18.42, which provide for records to be kept at least three years from the date that the
local agency submits its final expenditure report. Records of projects under litigation shall be
kept at least three years after the case has been settled.

CRS §8§24-30-1401 through 24-30-1408, 23 CFR Part 172, and P.D. 400.1, provide additional
details for complying with the preceeding eight (8) steps.

Page 2 of 2
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36. EXHIBIT | - FEDERAL-AID CONTRACT PROVISIONS

FHWA-1273 -- Revised May 1, 2012

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

l. General

I Nondiscrimination

Ill.  Nonsegregated Facilities

V.  Davis-Bacon and Related Act Provisions

V.  Conftract Work Hours and Safety Standards Act
Pravisions

VI.  Subletting or Assigning the Contract

Vii.  Safety: Accident Prevention

VIli. False Statements Conceming Highway Projects

IX. Implementation of Clean Air Act and Federal Water
Poliution Control Act

X.  Compliance with Gavernmentwide Suspension and
Debarment Requirements

Xl.  Certification Regarding Use of Contract Funds for
Lobbying

ATTACHMENTS

A. Employment and Materials Preference for Appalachlan
Development Highway System or Appalachlan Local Access
Road Contracts (included in Appalachian contracts only)

. GENERAL

1. Form FHWA-1273 must be physically incorporated 1n each
construction contract funded under Title 23 (excluding
emergancy contracts solely intended for debris removal). The
contractor (or subcontractor) must insert this form in each
subcontract and further require its inclusion In all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplles or services).

The appllcable requirements of Form FHWA-1273 are
incarporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contractor shali be responsible for compliance by any
subcontractor, iower-tier subcontractor or service provider.

Form FHWA-1273 must be Includad in ail Federal-aid deslgn-
bulld contracts, In all subcontracts and in lower tier
subcontracts (excluding subcontracts for design services,
purchase orders, rental agreements and other agreements for
supplies or services). The design-builder shall be responsible
for compliance by any subcontractor, lower-tier subcontractor
or service provider.

Contracting agencies may reference Form FHWA-1273 in bid
proposal or request for proposal documents, however, the
Form FWA-1273 must be physically incorporated (not
referenced) in all contracts, subcontracts and lower-tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or sarvices relatad to a
construction contract).

2. Subject to the applicability criteria noted in the foliowing
sections, these contract provisions shall apply to all work
performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's
immediate superintandence and to ali work performed on the
confract by piecework, station work, or by subcontract.

3. Abreach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withholding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA.

4. Selection of Labor: During the psrformance of this contract
the contractor shall not use convict labor for any purpose
within the iimits of a construction project on a Federal-aid
highway uniess it is labor performed by convicts who are on
parole, supservised releass, or probation. The term Fedsral-aid
highway does not include roadways functionally classified as
local roads or rural minor collectors.

1l. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are
applicable to all Federal-ald construction contracts and to all
related construction subcontracts of $10,000 or more. The
provisions of 23 CFR Part 230 are not applicable to material
supply, englneering, or architectural service contracts.

In addition, the contractor and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR 60,
29 CFR 1625-1627, Title 23 USC Section 140, the
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI
of the Civii Rights Act of 1964, as amended, and reiated
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR
Parts 200, 230, and 633.

The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause In 41 CFR 60-
1.4(p) and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 60-4.3.

Note: The U.S. Department of Labor has exclusive authority to
determine compilance with Executive Order 11246 and the
policies of the Secratary of Labor Including 41 CFR 60, and 29
CFR 1625-1627. The contracting agency and the FHWA have
the authority and the responsibility to ensure compliance with
Title 23 USC Saction 140, the Rehabilitation Act of 1973, as
amended {29 USC 794), and Titie VI of the Civil Rights Act of
1964, as amended, and related regulations including 49 CFR
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633.

The foliowing provision is adopted from 23 CFR 230, Appendix
A, with appropriate revisions to conform to the U.S.
Department of Labor (US DOL}) and FHWA requirements.

1. Equal Employment Opportunity: Equal employment
opportunity (EEO) requirements not to discriminate and to take
affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35,
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27)
and orders of the Secretary of Labor as modified by the
provisions prescribed hersin, and imposed pursuant to 23

U.S C. 140 shali constitute the EEQ and specific affirmative
action standards for the contractor's project activities under
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this contract. The provisions of the Americans with Disabiiities
Act of 1990 (42 U S.C. 12101 et seq.) set forth under 28 CFR
35 and 29 CFR 1630 are incomporated by referencs in this
contract. in the execution of this contract, the contractor
agrees to comply with the foliowing minimum specific
requirement activities of EEQ:

a. The contractor will work with the contracting agency and
the Federal Govemment to ensure that it has made every
good faith effort to provide equal epportunity with respect to all
of Its terms and conditions of empioyment and in thelr review
of activities under the contract.

b. The contractor will accept as Its operating policy the
following statement:

"It is the policy of this Company to assure that applicants
ara employed, and that employees are treated during
empioyment, without regard to their race, reiigion, sex, coior,
national origin, age or disability. Such action shall indude:
employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training,
including apprenticeship, pre-apprenticeship, and/or on-the-
job training.”

2. EEQ Offlcer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
the responsibility for and must be capable of sffectively
adminlistering and promoting an active EEO program and who
must be assigned adequate authority and responsibility to do
s0.

3. Dissemination of Pollcy: All members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge empioysess, or who recommend such action, or who
are substantialiy invoived in such action, will be mads fully
cognizant of, and wifi impiement, the contractor's EEO policy
and contractual responsibilities to provide EEQ in each grade
and classification of empioyment. To ensure that the above
agreement wiill be met, the foliowing actions wili be taken as a
minimum:

a. Periodic meetings of supervisory and personnei office
empioyees wili be conducted before the start of work and then
not iess often than once avery six months, at which time the
contractor's EEO policy and its implementation will be
reviewed and explained. The mestings will be conducted by
the EEQ Officer.

b. Ali new supervisory or personnel office empioyees will be
given a thorough indoctrination by the EEO Officer, covering
all major aspects of the contractor's EEQ obligations within
thirty days following their reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for
the project wili be instructed by the EEO Officer in the
contractor's procedures for locating and hiring minorities and
women.

d. Notices and posters setting forth the contractor's EEQ
policy wili be placed in areas readily accessible to employess,
applicants for employment and potential employees.

e. The contractor's EEQO policy and the procedures to
implement such policy will be brought to the attention of
employees by means of meetings, employee handbooks, or
other appropriate means.
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4. Recruitment: When advertising for employses, the
contractor wiil inciude in ali advertisements for employees the
notation: "An Equal Opportunity Employer.” All such
advertisements will be piaced in publications having a jarge
circuiation among minorities and women in the area from
which the project work force would normaily be derived.

a. The contractor will, unless precluded by a valld
bargaining agreement, conduct systematic and direct
recrultment through public and private empiloyee referral
sources [lkely to yield qualified minorities and women. To
meet this requirement, the contractor will identify sources of
potential minority group empioyees, and establish with such
identifled sources procedures whereby minority and women
appllcants may be referred to the contractor for employment
consideration.

b. in the event the contractor has a valid bargaining
agreement providing for exciusive hiring hall referrals, the
contractor is expactad to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEQ contract provisions. Where
implementation of such an agreement has the effect of
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscrimination provisions.

¢. The contractor will encourage its present employees to
refer minorities and women as applicants for employment.
Information and procedures with regard to referring such
applicants will be discussed with employees

5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, Including hiring, upgrading,
promotion, transfer, demotion, iayoff, and termination, shali be
taken without regard to race, color, religion, sex, national
origin, age or disabiiity. The foliowing procedures shall be
foiiowed:

a. The contractor will conduct periodic inspections of project
sites to insure that working conditions and employee faciiities
do notindicate discriminatory treatment of project site
personnel.

b. The contractor will periodicaily evaiuate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

c. The contractor wili periodically review selected parsonnel
actions in depth to detarmine whether there is evidence of
discrimination. Where evidencs is found, the contractor wiil
promptly take corrective action. if the review indicates that the
discrimination may extend beyond the actions reviewed, such
corractive action shall inciude all affected persons.

d. The contractor wili promplly Investigate ali compiaints of
alleged discrimination made to the contractor in connsction
with its obligations under this contract, will attempt to resoive
such compiaints, and will take appropriate corractive action
within a reasonable time. [f the investigation indicates that the
discrimination may affect persons other than the complainant,
such corractive action shali indude such other pergons. Upon
completion of each investigation, the contractor wili inform
every complainant of aii of their avenues of appeai.

6. Training and Promotion:

a. The contractor wili assist in locating, qualifying, and
increasing the skills of minorities and women who are
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applicants for employment or current employees. Such efforts
shouid be aimed at deveioping fuli journey ievel status
employess In the type of trade or job dasslfication involved.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and State reguiations, the
contractor shall make full use of training programs, l.e.,
apprenticeship, and on-the-job tralning programs for the
geographical area of contract parformance. in the event a
special provision for training is provided under this contract,
this subparagraph wiil be superseded as indicated in the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C. 140(a).

¢. The contractor will advise employees and applicants for
empioyment of availabie training programs and entrance
requirements for each.

d. The contractor wili periodicaily review the training and
promotion potential of employees who are minorities and
women and will encourage eligible empioyees to apply for
such training and promotion.

7. Unlons: if the contractor relies in whole or in part upon
unions as a source of employees, the contractor will use good
faith efforts to obtain the cooperation of such unions to
increase opportunities for minorities and women. Actions by
the contractor, either directly or through a contractor's
association acting as agent, will inciude the procedures set
forth below:

a. The contractor wili use good faith efforts to devslop, in
cooperation with the unions, joint training programs aimed
toward quailfying more minorities and women for membership
in the unions and increasing the skills of minorities and women
so that they may quaiify for higher paying employment.

b. The contractor wiil use good faith efforts to incorporata an
EEQ dause into each union agreement to the end that such
union wili be contractually bound to refer applicants without
regard to their race, color, religion, sex, nationai origin, age or
disabiiity.

¢. The contractor Is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such information is within the exclusive possassion of
the jabor union and such labor union refuses to fumish such
information to the contractor, the contractor shail so certify to
the contracting agency and shaii set forth what efforts have
been made to obtain such information.

d. in the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time iimit set forth
in the collective bargaining agreement, the contractor will,
through Independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, national
origin, age or disabiiity; making full efforts to obtain qualified
and/or qualifiable minorities and women. The faiiure of a union
to provide sufficient referrals {(even though it Is obligated to
provide exciusive refarrals under the tems of a collective
bargaining agreement) does not relieve the contractor from the
requirements of this paragraph. In the event the union refemal
practice prevents the contractor from mesting the obligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall immediately notify the
contracting agency

8. Reasonabie Accommodation for Appilcants /
Empioyees with Disabliltles: The contractor must be familiar
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with the requirements for and comply with the Americans with
Disabiliies Act and all rules and reguiations established there
under. Empioyers must provide reasonable accommodation In
all employment activities unless to do so wouid cause an
undue hardship

9. Selection of Subcontractors, Procurement of Materlals
and Leasing of Equipment: The contractor shall not
discriminate on the grounds of racs, color, religion, sex,
national origin, age or disability in the selection and retention
of subcontractors, Including procurement of materiais and
ieases of equipment. The contractor shali take ali necessary
and reasonable steps to ensure nondiscrimination in the
administration of this contract.

a. The contractor shail notify all potential subcontractors and
suppliers and lessors of their EEO obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compiiance with their EEQ obiigations.

10. Assurance Required by 49 CFR 26.13(b):

a. The requirements of 49 CFR Part 26 and the State
DOT's U.S. DOT-approved DBE program are incorporated by
reference.

b. The contractor or subcontractor shaii not discriminate on
the basis of racs, color, national origin, or sexin the
performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-asslisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the contracting agency
deems appropriate.

11. Records and Reports: The contractor shaii keep such
records as necessary to document compiiance with the EEQ
requirements. Such records shall be retained for a period of
three years following the date of the finai payment to the
contractor for all contract work and shaii be available at
reasonable times and places for inspection by authorized
representativas of the contracting agency and the FHWA.

8. The records kept by the contractor shall document the
foliowing:

(1) The number and work hours of minority and non-
minaority group members and women employed in each work
classification on the project;

(2) The progress and efforts being made in cooperation
with unions, when applicable, to increase employment
opportunities for minorities and women; and

(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women;

b. The contractors and subcontractors wiil submit an annual
report to the contracting agency each July for the duration of
the project, indicating the number of minerity, women, and
non-minority group employees currantly engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1391. The staffing data shouid
represent the project work force on board in ali or any part of
the last payroll period preceding the end of July. if on-the-job
training is being required by special provision, the contractor
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will be required to collect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
duly.

lil. NONSEGREGATED FACILITIES

This provision is applicabie to ali Federal-aid construction
confracts and to ali related construction subcontracts of
$10,000 or more.

The contractor must ensure that facilities provided for
empioyees are provided in such a manner that segregation on
the basls of race, color, reiigion, sex, or national origin cannot
result. The contractor may neither require such segregated
use by written or orai policies nor tolerate such use by
employee custom. The contractor's obligation extends further
to ensure that its employses are not assigned to perform their
services at any location, under the contractor's controi, where
the faciiities are segregated. The term “fadiliies" includes
waiting rooms, work areas, restaurants and other eating areas,
time clocks, restrooms, washrooms, locker rooms, and other
storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing
provided for employees. The contractor shaii provide separate
or single-user restrooms and necessary dressing or sieeping
areas to assure privacy between sexes.

IV. DAViS-BACON AND RELATED ACT PROVISIONS

This section is applicable to ali Federal-aid construction
projects exceeding $2,000 and to all related subcontracts and
lower-tisr subcontracts (regardless of subcontract size). The
requirements apply to all projects located within the right-of-
way of a roadway that is functionaily ciassified as Federai-aid
highway. This excludes roadways functionally ciassified as
local roads or rural minor coliectors, which are exempt.
Contracting agencies may elect to apply these requirements to
other projects.

The following provisions are from the U.S. Department of
Labor reguiations in 29 CFR 5.5 “Contract provisions and
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements.

1. Minimum wages

a. All iaborers and mechanics employed or working upon
the site of the work, will be paid unconditionaily and not less
often than once a week, and without subsequent deduction or
rebate on any account {except such payroll deductions as are
pemitted by regulations Issued by the Secretary of Labor
under the Copeiand Act (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits {or cash equivaients
thereof) due at ime of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hersof, regardless of any contractual reiationship which may
be alleged to exist betwean the contractor and such laborers
and machanics.

Confributions made or costs reasonably anticipated for bona
fide fringe benefits under section 1{b)(2) of the Davis-Bacon
Act on behalf of 1aborers or mechanics are considered wages
paid to such iaborers or mechanics, subject to the provisions
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of paragraph 1.d. of this section; aiso, regular contributions
made or costs incurred for more than a weeldy period (but not
less often than quarterly) under plans, funds, or programs
which cover the particular weeldy period, are deemed to be
constructively made or Incurred during such weekly period.
Such jaborers and mechanics shaii be paid the appropriate
wage rate and fringe benefits on the wage determination for
the ciasslfication of work actually performed, without regard to
skill, except as provided in 29 CFR 5.5(a)}(4). Laborers or
mechanics performing work in more than one classification
may be compensated at the rate specified for each
classification for the time actually worked therein: Provided,
That the employer's payroll records accurately set forth the
time spent In each classification in which work is performed.
The wage determination (including any additional ciasslfication
and wage rates conformed under paragraph 1.b. of this
saction) and the Davis-Bacon poster (WH-1321) shall be
posted at &li imes by the contractor and its subcontractors at
the site of the work in a prominent and accessible place where
it can be easily seen by the workers.

b.{1) The contracting officer shall require that any ciass of
laborers or mechanics, inciuding helpers, which is not fisted in
the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. The contracting officer shaii approve an
additionai ciassification and wage rate and fringe benefits
thersefore oniy when the following criteria have been met:

(i) The work to be performed by the ciassification
requested Is not performed by a classification in the wage
datermination; and

(i) The ciassification is utilized in the area by the
construction industry; and

(iii} The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(2) if the contractor and the laborers and mechanics to be
employed in the ciassification (if known), or their
representatives, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriats), a report of
the action taken shali be sent by the contracting officer to the
Administrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an authorized
rapresentative, wili approve, modify, or disapprove every
additionai ciassification action within 30 days of recesipt and
so advise the contracting officer or wili notify the contracting
officer within the 30-day period that additional time is
necessary.

(3) in the event the contractor, the iaborers or mechanics
to be employed in the dassification or their representatives,
and the contracting officer do not agree on the proposed
ciassification and wage rate (Inciuding the amount
designated for fringe benefits, where appropriate), the
contracting officer shali refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, 1o the Wage and Hour Administrator for
datermination. The Wage and Hour Administrator, or an
authorized representative, wili issue a determination within
30 days of receipt and so advise the contracting officer or
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will notify the contracting officer within the 30-day period that
additional ime is necessary.

(4) The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3) of this section, shall be paid to all workers perfarming
work in the classification under this contract from the first
day on which work Is performed In the classlification.

¢. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics Includes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage dstermination
or shall pay another bona fide fringe benefit or an hourly cash
equivalent therseof.

d. If the contractor does not make payments to a trustes or
other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anficipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the plan or program.

2. Withholding

The contracting agency shall upon its own action or upon
written request of an authorized representative of the
Department of Labor, withhold or cause to be withheld from
the contractor under this contract, or any other Federal
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage
requirements, which Is held by the same prime contractor, so
much of the accrued payments or advances as may be
conslderad necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, Including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part
of the wages required by the contract, the contracting agency
may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further
payment, advance, or guarantes of funds until such violations
have ceased.

3. Payrolis and baslc records

a. Payrolls and basic records relating thersto shall be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide frings benefits or cash equivalents
thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weeldy number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a){1){iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1{b6}2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
plan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or frainees under
approved programs shall maintaln written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed In the
applicable programs.

b.{1) The contractor shall submit weekly for each week in
which any contract work is performed a copy of all payrolls to
the contracting agency. The payrolls submitted shall set out
accurately and completsly all of the information required to be
maintained under 29 CFR 5.5(a}3)(i), except that full social
security numbers and home addresses shall not be included
on weekly transmittals. Instead the payrolls shall only need to
include an individually identifying number for each employae (
a.g., the last four digits of the employee’s social security
number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division
Waeb slte at hitp://www.dol.goviesa/whdformsiwh347Instr.htm
orits successor site. The prime contractor is responsible for
the submission of coples of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full soclal
security number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission to the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requiremants. 1t is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency..

(2) Each payroll submitted shall be accompanied by a
“Statsment of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:

(i) That the payroll for the payroll period contains the
information required to be provided under §5.5 (a)(3)(ii) of
Regulatlons, 29 CFR part 5, the appropriate Informatlon Is
being maintained under §5.5 (a)}(3){i} of Regulations, 29
CFR part 5, and that such Information Is comect and
complete;

(ii) That each laborer or mechanic {Including each
hslper, apprentice, and trainee) employed on the confract
during the payroll period has been paid the full weekly
wages eamed, without rebate, either directly or indirectly,
and that no deductions have been made sither directly or
indirectly from the full wages eamed, other than
permissible deductions as set forth in Regulations, 29 CFR
part 3;

(i} That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed,
as specified In the applicable wage determination
incorporated into the contract.
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(3) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph 3.b.(2) of
this section.

(4) The falsification of any of the above certifications may
subject the contractor or subcontractor to clvil or criminal
prosecution under section 1001 of titie 18 and section 231 of
titie 31 of the United States Code.

¢. The contractor or subcontractor shall make the records
required under paragraph 3.a. of this section available for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Dapariment of Labor, and shall pemit such
representatives to interview employess during working hours
on the job. If the contractor or subcontractor fails to submit the
required records or to make them avallable, the FHWA may,
after written notice to the contractor, the contracting agsncy or
the State DOT, take such action as may be necessary to
causs the suspension of any further payment, advance, or
guarantee of funds. Furthemmors, failure to submit the required
records upon request or to make such records available may
be grounds for debamment action pursuant to 29 CFR 5.12.

4, Apprentices and tralnees
a. Apprentices {programs of the USDOL).

Apprentices will be permitted to work at less than the
predatermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Tralning, Employer and Labor Services, or with
a State Apprenticeship Agancy recognized by the Office, or if a
person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but
who has been certified by the Office of Apprenticeship
Tralning, Employer and Labor Services or a State
Apprenticeshlp Agency {(where appropriate) to be eligible for
probationary employment as an apprentice.

The allowable ratio of apprentices to joumsymen on the job
site In any craft classification shall not be greater than the ratio
pemnitted to the contractor as to the entire work force under
the reglsterad program. Any worker listed on a payroll at an
apprentice wage rate, who is not registerad or otherwise
employed as stated above, shall be paid not less than the
applicable wage rate on the wage detemmination for the
classification of work actually performed. In addition, any
apprentice perfarming work on the job site in excess of the
ratio pemitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor is
performing construction on a project in a locality other than
that In which its program |s reglstered, the ratios and wage
rates (expressed in percentages of the joumeyman's hourly
rate) specified in the contractor's or subcontractor's registered
program shall be observed.

Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of
progress, expressed as a percentage of the journsymen hourly
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rate spacified in the applicable wage detemination.
Apprentices shall be paid fringe benefits in accordance with
the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits,
apprentices must be pald the full amount of fringe benefits
listed on the wage determination for the applicable
classification. If the Administrator dstermines that a different
practice prevalls for the applicable apprentice classlfication,
fringes shall be paid in accordance with that determination.

In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency
racognized by the Office, withdraws approval of an
apprenticeship program, the contractor will no longer be
pemitted to utilize apprentices at less than the applicable
pradetermined rate for the work performed until an accaptable
program is approved.

b. Tralnees {programs of the USDOL).

Except as provided in 29 CFR 5.16, trainees will not be
pemitted to work at less than the predetermined rate for the
work performed unless they are employad pursuant to and
Individually registered in a program which has recsived prior
approval, evidenced by formal certification by the U.S.
Department of Labor, Employment and Training
Administration.

The ratio of trainees to journeymen on the job site shall not be
greater than pemmitied under the plan approved by the
Employment and Training Administration.

Every trainee must be paid at not less than the rate specified
in the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate
speclfied In the applicable wage determination. Tralnees shall
be pald fringe bensfits in accordance with the provisions of the
traines program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listad on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program assoclated with the
corresponding joumeyman wage rate on the wage
determination which provides for less than full fringe benefits
for apprentices. Any smployee listed on the payroll at a trainee
rate who is not registered and participating In a training plan
approved by the Employment and Training Administration shall
be paid not lass than the applicable wage rate on the wage
determination for the classification of work actually performed.
In addition, any trainese performing work on ths job site in
excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed.

In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no
longer be pemmitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an
acceptable program s approved.

¢. Equal employment opportunity. The utilization of
apprentices, trainees and joumeymen under this part shall be
in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30.

Page 6 of 12



d. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and
skl training programs which have been certified by the
Secretary of Transportation as promoting EEQ in connection
with Federal-aid highway construction programs ara nat
subject to the requirements of paragraph 4 of this Section IV.
The straight time hourly wage rates for apprentices and
trainees under such programs will be established by the
particular programs. The ratio of apprentices and trainees to
joumeymen shall not be greater than permitted by the terms of
the particular program.

5. Compilance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract.

6. Subcontracts. The contractor or subcontractor shall Insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 in any lower tier
subcontracts. The prime contractor shall be rasponsible for the
compliance by any subcontractor or lower tier subcontractor
with all the contract clauses in 29 CFR 5.5.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for temination
of the contract, and for debamment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

8. Compllance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are hersin incomporated by reference In this contract.

9. Disputes concerning iabor standards. Disputes arising
out of the labor standards provisions of this contract shall not
be subject to the general disputes clause of this contract. Such
disputes shall be resclved in accordance with the procedures
of the Departmaent of Labor set forth in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

10. Certification of eligibiiity.

a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an
interast in the contractor's firm is a person or firm ineligible to
be awarded Govemment contracts by virtue of section 3(a) of
the Davis-Bacon Act or 29 CFR 5.12(a){1).

b. No part of this contract shall be subcontracted to any person
or firm ineligible for award of a Govemment contract by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)}{1).

c. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001,

V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The following clauses apply to any Federal-ald construction
contract in an amount in excess of $100,000 and subject to the
overtime provislons of the Contract Work Hours and Safety
Standards Act. These clauses shall be inserted in addition to
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6. As
used in this paragraph, the terms laborers and mechanics
include watchmen and guards.

1. Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work In excess of forty hours In such workweek unless such
laborer or mechanic raceives compensation at a rate not less
than one and one-half imes the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

2. Violatlon; iabliity for unpald wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph (1.} of this section, the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages. In addition, such contractor and subcontractor
shall ba liable to the United States (in the case of work done
undar contract for the District of Columbia or a tenitory, to such
District or to such tenritory), for liquidated damages. Such
liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in
paragraph (1.) of this section, in the sum of $10 for each
calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty
hours without payment of the avertime wages required by the
clause set forth in paragraph (1.) of this section.

3. Withholding for unpald wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any
other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clauss set forth in paragraph (2.) of this
saction.

4. Subcontracts. The contractor or subcontractor shall Insert
in any subcontracts the clauses set forth in paragraph (1.}
through (4.) of this section and also a clause requiring the
subcontractors to include these clauses In any lower tler
subcontracts. The prime contractor shall be responsibie for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs (1.) through (4.) of this
saction.
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VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-aid construction
contracts on the National Highway System.

1. The contractor shall psrform with its own organization
contract work amounting to notless than 30 percent (or a
greater percentage if specified elsewhers in the contract) of
the total original contract price, excluding any specialty items
designated by the contracting agency. Speclalty items may be
perfarmed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR 635.116).

a. The tamm “perform work with its own organization” refars
to workers employed or leased by the prime contractor, and
equipment ownead or rented by the prime contractor, with or
without operators. Such term does not include employees or
equipment of a subcontractor or lower tier subcontractor,
agents of the prime contractor, or any other assignees. The
term may include payments for the costs of hiring leased
employees from an employse leasing firm meeting all relevant
Federal and State regulatory requirements. Leased
employses may only be included in this term if the prime
contractor meets all of the following conditions:

(1) the prima contractor maintains contro! over the
supervision of the day-to-day activities of the lsased
employees;

(2) the prime contractor remains responsible for the quality

of the work of the leased employees;

(3) the prime contractor retalns all power to accept or
exclude individual employses from work on the project; and

(4) the prime contractor remains ultimately responsible for

the payment of predetermined minimum wages, the
submisslon of payrolls, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty Items" shall be construed to bs limited to work
that requlires highly speclallzed knowledgs, abllities, or
equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limitad to minor
components of the overall contract.

2. The contract amount upon which the requirements set forth
In paragraph (1) of Section Vi is computed includes the cost of
material and manufactured products which are to be
purchased or produced by the contractor under the contract
provisions.

3. The contractor shall fumish (a) a competent superintendent
or supsrvisor who is emplaoyed by the firm, has full authority to
diract performance of the work in accordance with the contract
requiremeants, and is in charge of all construction operations
(regardless of who performs the work) and (b) such other of its
own organizational resources (supervision, managsment, and
engineering servicas) as the contracting officer detemines is
necessary to assure the performance of the contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fulfillment of the
contract. Written consent will be glven only after the
contracting agency has assured that each subcontract is

evidencad in writing and that it contains all pertinent provisions
and requirements of the prime contract.

5. The 30% self-performance requirement of paragraph (1} is
not applicable to design-bulld contracts; howsver, contracting
agencies may establish their own self-performance
requirements.

VIi. SAFETY: ACCIDENT PREVENTION

This provision is applicable toall Federal-aid
construction contracts and to all related subcontracts.

1. In the performance of this contract the contractor shall
comply with all applicable Federal, State, and local laws
governing safety, health, and sanitation (23 CFR 635). The
contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may determine, to be
reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to
protect property In connection with the performancs of the
work coverad by the contract.

2. ltis a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the confractor and any
subcontractor shall not pemit any employese, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to hisner
health or safety, as detarmined under construction safety and
health standards (29 CFR 1926) promulgated by the Secrstary
of Labor, in accordance with Section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C. 3704).

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thersof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance
with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40
U.8.C.3704).

Vill. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicableto all Federal-aid
construction contracts and to all related subcontracts.

In order to assure high quality and durable construction in
conformity with approved plans and spacifications and a high
degree of reliability on statements and representations made
by engineers, contractors, suppliers, and workers on Fedsral-
aid highway projects, Itis essential that all persons concerned
with the project perform their functions as carsfully, thoroughly,
and honestly as possible. Willful falsification, distortion, or
misrepresentation with respsct to any facts related to the
project is a violation of Federal law. To prevent any
misunderstanding regarding the seriousness of these and
similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR 635} in one or more
places where it is readily available to all persons concemed
with the project:

18 U.S.C. 1020 reads as follows:
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“Whoever, belng an officer, agent, or employes of the United
States, or of any State or Tenitory, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quallty, quantity, or cost of the material used or to
be used, or the quantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quallty, quantity. or cost of any work performed or to
be performed, or materials furnished or to be fumished, In
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 1, 1916, (39 Stat. 355), as amended
and supplemented;

Shall be fined under this titie or imprisoned not mors than 5
years or both.”

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

By submisslon of this bld/proposal or the execution of this
contract, or subcontract, as appropriate, the bidder, proposer,
Faderal-aid construction contractor, or subcontractor, as
appropriate, will be deemed to have stipulated as follows:

1. That any person who is or will be utllized in the
performance of this contract Is not prohibited from receiving an
award due to a violation of Section 508 of the Clean Water Act
or Sectlon 306 of the Clean Air Act.

2. That the contractor agrees to include or cause to be
included the requirements of paragraph (1) of this Saction X in
every subcontract, and further agress to take such action as
the contracting agency may direct as a means of enforcing
such requirements.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other coversd transaction requiring FHWA
approval or that is estimated to cost $25,000 or more - as
defined in 2 CFR Parts 180 and 1200.

1. Instructions for Certification - First Tler Participants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.

b. The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this

covered transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
set out below. The certification or explanation will be
considerad in connection with the department or agency's
daetermination whether to enter Into this transaction. However,
failure of the prospective first tier participant to fumish a
ceriification or an explanation shall disqualify such a person
from participation In this transaction.

c. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. If itis later
determined that the prospective participant knowingly rendered
an erroneous certification, In addition to other remedles
available to the Federal Government, the coniracting agency
may terminate this transaction for cause of defauit.

d. The prospective first tier participant shall provide
immediate written notice to the contracting agsncy to whom
this proposal is submitted if any time the prospective first tier
participant leams that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

8. The terms “covered transaction,” "debarred,”
"suspended,” "Ineligible,” "participant,” "person," “principal,”
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180 and 1200. “First Tier Covered
Transactions” refaers to any coversd transaction between a
grantee or subgrantee of Federal funds and a participant (such
as the prime or general contract). “Lowar Tier Coverad
Transactlons™ refers to any covered transaction under a First
Tier Covered Transaction (such as subcontracts). “First Tier
Participant” refers to the participant who has entered into a
covered transaction with a grantes or subgrantee of Federal
funds (such as the prime or general contractor). “Lower Tier
Participant™ refers any participant who has entered into a
coverad transaction with a First Tier Participant or other Lower
Tier Participants {(such as subcontractors and suppliers).

f. The prospaective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered Into, It shall not knowlingly enter Into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excludsd from
participation in this covered transaction, unless authorized by
the department or agency entering into this transaction.

¢. The prospactive first tier participant further agrees by
submitting thls proposal that it will Include the clause titied
“Certification Regarding Debament, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the departmant or contracting agency, entering
into this covered transaction, without modification, In all lower
tier covered transactions and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshold.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier coversd
transaction that is not debarred, suspended, inellgible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erronecus. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in coverad
transactions. To verify the sligibility of its principals, as well as
the sligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website (hittos:/www epls.gov/), which is
complied by the General Services Administration.
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i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge and information of the prospective participant
Is not required to exceed that which Is normally possessed by
a prudent person in the ordinary course of business dealings.

j. Except for transactions authorized under paragraph (f) of
these instructions, if a participant in a coversd transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, Ineliglble, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause
or default.

LR 2]

2. Certification Regarding Debarment, Suspension,
Ineligibliity and Voiuntary Exclusion - First Tler
Particlpants:

a. The prospactive first tler participant certifies to the best of
its knowledge and belief, that it and its principals:

(1) Are not presently debarrad, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or agency:;

(2) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgmeant rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or psrfoming
a public (Federal, State or local) transaction or contract under
a public transaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, or receiving stolen property;

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or
local) with commission of any of the offensas anumerated In
paragraph (a){2) of this certification; and

(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, Stats or local) temminated for cause or default.

b. Where the prospective participant is unable to certify to
any of the statements in this certification, such prospective
participant shall attach an explanation to this proposal.

2. Instructions for Certification - Lower Tler Particlpants:

(Applicable to all subcontracts, purchase orders and other
lower tier transactions requiring prior FHWA approval or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200)

a. By signing and submitting this proposal, the prospective
lower tier is providing the certification set out balow.

b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous
certification, In addition to other remedies available to the
Federal Government, the department, or agency with which
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this transaction originated may pursue available remedies,
including suspension and/or debament.

¢. The prospective lower tier participant shall provide
Immediate written notice to the person to which this proposal Is
submitted if at any time the prospective lower tier participant
lsams that its certification was erroneous by reason of
changed circumstances.

d. The terms "“covered fransaction,” “debatred,”
"suspended,” "Ineligible," "participant,” "person," “principal,”
and "voluntarily exciuded," as used in this clause, are defined
in 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal Is submitted for asslstance In obtalning a
copy of those regulations. “First Tier Covered Transactions”
refers to any covered transaction betwsen a grantee or
subgrantee of Federal funds and a participant (such as the
prime or general contract). “Lower Tier Covered Transactions”
refers to any covered transaction under a First Tier Covered
Transaction (such as subcontracts). “First Tier Participant
refers to the participant who has entered into a coverad
transaction with a grantee or subgrantee of Federal funds
(such as the prime or general contractor). “Lower Tier
Participant™ refers any participant who has entered into a
coverad transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be enterad into, it shall not knowingly enter into
any lower tier covered fransaction with a person who Is
debarred, suspended, daclared ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the department or agancy with which this
transaction originated.

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Coverad Transaction,"
without modification, in all lower tier covered transactions and
in all solicitations for lower tier covered transactions excseding
the $25,000 threshold.

9. A parficipantin a covered transaction may rely upon a
cerlification of a prospective participant in a lower tier coverad
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debamad, or otherwise ineligible to participate in coverad
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website (https://www.epls.aov/), which is

compiled by the General Services Administration.

h. Nothing contained in the foregoing shall be construed to
raquire establishment of a system of records in arder to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
axceed that which is normally possessed by a prudent person
in the ordinary course of business deallngs.

i. Excapt for transactions authorized under paragraph e of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation In this transaction, In addition to
other remedies available to the Federal Government, the
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department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debament.

¥rEvr

Certification Regarding Debamment, Suspension,
Inellgibliity and Voluntary Exciusion--Lower Tler
Participants:

1. The prospective lower tier particlpant certifies, by
submission of this proposal, that neither It nor its principals Is
presently debarred, suspended, proposed for debarment,
declared Ineliglble, or voluntarily excluded from participating In
coverad transactions by any Federal department or agency.

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shall aftach an explanation to this
proposal.

Tewer

XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000 (49 CFR 20).

1. The prospective participant certifies, by signing and
submitting this bld or proposal, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been pald or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employse of
any Federal agency, a Member of Congress, an officer or
employes of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
confract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extenslon, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or
coopsrative agreement.

b. If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Membaer of Congress, an officer or employese of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

2. This certification is a material representation of fact upon
which reliance was placed when thls fransaction was made or
entered into. Submission of this certificatlon is a prerequisite
for making or entering into this transaction Imposed by 31
U.S.C. 1352. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

3. The prospective participant also agrees by submitting its
bid or proposal that the participant shall require that the
language of this certification be included in all lower tier
subcontracts, which excesd $100,000 and that all such
reclpients shall certify and disclose accordingly.
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ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS

This provision Is applicable to all Federal-ald projects funded
under the Appalachian Regional Development Act of 1965.

1. During the performance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done
as on-site work, shall give preference to qualified persons who
regularly reslde In the labor area as designated by the DOL
wherein the contract work is situated, or the subregion, or the
Appalachian counties of the State wherein the contract work is
sltuated, except:

a. To the extent that qualified persons regularly residing in
the area ars not available.

b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnel necessary to
assure an efficient exacution of the contract work.

¢. For the obligation of the contractor to offer employment to
present or former empldyees as the result of a lawful collective
bargaining contract, provided that the number of nonresident
persons employed under thls subparagraph (1c) shall not
exceed 20 percent of the total number of employees employed
by the contractor on the contract work, except as provided in
subparagraph (4) below.

2. The contractor shall place a job order with the State
Employment Service Indlcating (a) the classlfications of the
laborers, mechanics and other employees required to perform
the contract work, (b) the number of employees required in
each classification, (c) the date on which the participant
estimates such employees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
placed with the State Employment Service in writing or by
telephone. If during the course of the contract work, the
information submitted by the contractor in the original job order
is substantially modified, the participant shall promptly notify
the State Employment Service.

3. The contractor shall give full conslderation to all qualified
job applicants referred to him by the State Employment
Service. The contractor is not required to grant employment to
any job applicants who, in his opinlon, are not qualified to
parform the classification of work required.

4. If, within one week following the placing of a job ordsr by
the contractor with the State Employment Service, the State
Employment Service is unable to refer any qualified job
applicants to the contractor, or less than the number
requested, the State Employment Service will forward a
certificate to the contractor indicating the unavailability of
applicants. Such cerlificate shall be made a part of the
contractor's pemrmanent project records. Upon recsipt of this
certificate, the contractor may employ persons who do not
normally reside in the labor area to fill positions coverad by the
cerfificate, notwithstanding the provisions of subparagraph (1c)
above.

5. The provisions of 23 CFR 633.207(e) allow the
contracting agency to provide a contractual prefersnce for the
use of mineral resource materials native to the Appalachian
region

12

6. The contractor shall include the provisions of Sections 1
through 4 of this Attachment A in every subcontract for work
which is, or reasonably may be. done as on-site work.
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37. EXHIBIT J — FEDERAL REQUIREMENTS

Federal laws and regulations that may be applicable to the Work include:
Uniform Administrative Requirements for Agreements and Cooperative Agreements to

State and Local Governments (Common Rule)

The "Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule), at 49 Code of Federal Regulations, Part 18,
except to the extent that other applicable federal requirements (including the provisions of 23
CFR Parts 172 or 633 or 635) are more specific than provisions of Part 18 and therefore
supersede such Part 18 provisions. The requirements of 49 CFR 18 include, without limitation:
the Local Agency/Contractor shall follow applicable procurement procedures, as required by
section 18.36(d); the Local Agency/Contractor shall request and obtain prior CDOT approval of
changes to any subcontracts in the manner, and to the extent required by, applicable provisions
of section 18.30; the Local Agency/Contractor shall comply with section 18.37 concerning any
sub-Agreements; to expedite any CDOT approval, the Local Agency/Contractor's attorney, or
other authorized representative, shall also submit a letter to CDOT certifying Local
Agency/Contractor compliance with section 18.30 change order procedures, and with 18.36(d)
procurement procedures, and with 18.37 sub-Agreement procedures, as applicable;
the Local Agency/Contractor shall incorporate the specific contract provisions described in
18.36(i) (which are also deemed incorporated herein) into any subcontract(s) for such services
as terms and conditions of those subcontracts.
Executive Order 11246
Executive Order 11246 of September 24, 1965 entitled "Equal Employment Opportunity," as
amended by Executive Order 11375 of October 13, 1967 and as supplemented in Department
of Labor regulations (41 CFR Chapter 60) (All construction contracts awarded in excess of
$10,000 by the Local Agencys and their contractors or the Local Agencys).
Copeland "Anti-Kickback" Act
The Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in Department of Labor
regulations (29 CFR Part 3) (All contracts and sub-Agreements for construction or repair).
Davis-Bacon Act
The Davis-Bacon Act (40 U.S.C. 276a to a-7) as supplemented by Department of Labor
regulations (29 CFR Part 5) (Construction contracts in excess of $2,000 awarded by the Local
Agencys and the Local Agencys when required by Federal Agreement program legislation. This
act requires that all laborers and mechanics employed by contractors or sub-contractors to work
on construction projects financed by federal assistance must be paid wages not less than those
established for the locality of the project by the Secretary of Labor).
Contract Work Hours and Safety Standards Act
Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-
330) as supplemented by Department of Labor regulations (29 CFR Part 5). (Construction
contracts awarded by the Local Agency’s in excess of $2,000, and in excess of $2,500 for other
contracts which involve the employment of mechanics or laborers).
Clear Air Act
Standards, orders, or requirements issued under section 306 of the Clear Air Act (42 U.S.C.
1857(h), section 508 of the Clean Water Act (33 U.S.C. 1368). Executive Order 11738, and
Environmental Protection Agency regulations (40 CFR Part 15) (contracts, subcontracts, and
sub-Agreements of amounts in excess of $100,000).
Energy Policy and Conservation Act
Mandatory standards and policies relating to energy efficiency which are contained in the state
energy conservation plan issued in compliance with the Energy Policy and Conservation Act
(Pub. L. 94-163).

OMB Circulars
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Office of Management and Budget Circulars A-87, A-21 or A-122, and A-102 or A-110,
whichever is applicable.

Hatch Act

The Hatch Act (5 USC 1501-1508) and Public Law 95-454 Section 4728. These statutes state
that federal funds cannot be used for partisan political purposes of any kind by any person or
organization involved in the administration of federally-assisted programs.

Nondiscrimination

42 USC 6101 et seq. 42 USC 2000d, 29 USC 794, and implementing regulation, 45 C.F.R. Part
80 et. seq. These acts require that no person shall, on the grounds of race, color, national
origin, age, or handicap, be excluded from participation in or be subjected to discrimination in
any program or activity funded, in whole or part, by federal funds.

ADA

The Americans with Disabilities Act (Public Law 101-336; 42 USC 12101, 12102, 12111-12117,
12131-12134, 12141-12150, 12161-12165, 12181-12189, 12201-12213 47 USC 225 and 47
USC 611.

Uniform Relocation Assistance and Real Property Acquisition Policies Act

The Uniform Relocation Assistance and Real Property Acquisition Policies Act, as amended
(Public Law 91-646, as amended and Public Law 100-17, 101 Stat. 246-256). (If the contractor
is acquiring real property and displacing households or businesses in the performance of the
Agreement).

Drug-Free Workplace Act

The Drug-Free Workplace Act (Public Law 100-690 Title V, subtitle D, 41 USC 701 et seq.).
Age Discrimination Act of 1975

The Age Discrimination Act of 1975, 42 U.S.C. Sections 6101 et. seq. and its implementing
regulation, 45 C.F.R. Part 91; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, as
amended, and implementing regulation 45 C.F.R. Part 84.

23 C.F.R. Part 172

23 C.F.R. Part 172, concerning "Administration of Engineering and Design Related Contracts".
23 C.F.R Part 633

23 C.F.R Part 633, concerning "Required Contract Provisions for Federal-Aid Construction
Contracts".

23 C.F.R. Part 635

23 C.F.R. Part 635, concerning "Construction and Maintenance Provisions".

Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973
Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973. The
requirements for which are shown in the Nondiscrimination Provisions, which are attached
hereto and made a part hereof.
Nondiscrimination Provisions:
In compliance with Title VI of the Civil Rights Act of 1964 and with Section 162(a) of the Federal
Aid Highway Act of 1973, the Contractor, for itself, its assignees and successors in interest,
agree as follows:
i Compliance with Regulations
The Contractor will comply with the Regulations of the Department of Transportation relative
to nondiscrimination in Federally assisted programs of the Department of Transportation
(Title 49, Code of Federal Regulations, Part 21, hereinafter referred to as the "Regulations"),
which are herein incorporated by reference and made a part of this Agreement.
ii. Nondiscrimination
The Contractor, with regard to the work performed by it after award and prior to completion of
the contract work, will not discriminate on the ground of race, color, sex, mental or physical
handicap or national origin in the selection and retention of Subcontractors, including
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procurement of materials and leases of equipment. The Contractor will not participate either
directly or indirectly in the discrimination prohibited by Section 21.5 of the Regulations,
including employment practices when the contract covers a program set forth in Appendix C
of the Regulations.
jii. Solicitations for Subcontracts, Including Procurement of Materials and
Equipment
In all solicitations either by competitive bidding or negotiation made by the Contractor for
work to be performed under a subcontract, including procurement of materials or equipment,
each potential Subcontractor or supplier shall be notified by the Contractor of the
Contractor's obligations under this Agreement and the Regulations relative to
nondiscrimination on the ground of race, color, sex, mental or physical handicap or national
origin.
iv. Information and Reports
The Contractor will provide all information and reports required by the Regulations, or orders
and instructions issued pursuant thereto and will permit access to its books, records,
accounts, other sources of information and its facilities as may be determined by the State or
the FHWA to be pertinent to ascertain compliance with such Regulations, orders and
instructions. Where any information required of the Contractor is in the exclusive possession
of another who fails or refuses to furnish this information, the Contractor shall so certify to the
State, or the FHWA as appropriate and shall set forth what efforts have been made to obtain
the information.
\'A Sanctions for Noncompliance
In the event of the Contractor's noncompliance with the nondiscrimination provisions of this
Agreement, the State shall impose such contract sanctions as it or the FHWA may determine
to be appropriate, including, but not limited to: a. Withholding of payments to the Contractor
under the contract until the Contractor complies, and/or b. Cancellation, termination or
suspension of the contract, in whole or in part.
Incorporation of Provisions §22
The Contractor will include the provisions of paragraphs A through F in every subcontract,
including procurement of materials and leases of equipment, unless exempt by the Regulations,
orders, or instructions issued pursuant thereto. The Contractor will take such action with respect
to any subcontract or procurement as the State or the FHWA may direct as a means of
enforcing such provisions including sanctions for noncompliance; provided, however, that, in the
event the Contractor becomes involved in, or is threatened with, litigation with a Subcontractor
or supplier as a result of such direction, the Contractor may request the State to enter into such
litigation to protect the interest of the State and in addition, the Contractor may request the
FHWA to enter into such litigation to protect the interests of the United States.
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EXHIBIT K — SUPPLEMENTAL FEDERAL PROVISIONS

State of Colorado
Supplemental Provisions for
Federally Funded Contracts, Grants, and Purchase Orders
Subject to
The Federal Funding Accountability and Transparency Act of 2006 (FFATA), As Amended
Revised as of 3-20-13

The contract, grant, or purchase order to which these Supplemental Provisions are attached has been
funded, in whole or in part, with an Award of Federal funds. In the event of a conflict between the
provisions of these Supplemental Provisions, the Special Provisions, the contract or any attachments or
exhibits incorporated into and made a part of the contract, the provisions of these Supplemental
Provisions shall control.

1. Definitions. For the purposes of these Supplemental Provisions, the following terms shall have the
meanings ascribed to them below.

1.1. “Award” means an award of Federal financial assistance that a non-Federal Entity receives or
administers in the form of:

1.1.1.Grants;

1.1.2.Contracts;

1.1.3. Cooperative agreements, which do not include cooperative research and
development agreements (CRDA) pursuant to the Federal Technology Transfer Act
of 1986, as amended (15 U.S.C. 3710);

.Loans;

.Loan Guarantees;

.Subsidies;

Insurance;

.Food commodities;

.Direct appropriations;

0. Assessed and voluntary contributions; and

1. Other financial assistance transactions that authorize the expenditure of Federal

funds by non-Federal Entities.

114
115
1.1.6
11.7
11.8
1.1.9
1.1.1
1.141

Award does not include:

1.1.12. Technical assistance, which provides services in lieu of money;

1.1.13. A transfer of title to Federally-owned property provided in lieu of money; even if the
award is called a grant;

.14. Any award classified for security purposes; or

.156. Any award funded in whole or in part with Recovery funds, as defined in section
1512 of the American Recovery and Reinvestment Act (ARRA) of 2009 (Public Law
111-5).

1.2. “Contract” means the contract to which these Supplemental Provisions are attached and
includes all Award types in §1.1.1 through 1.1.11 above.

1.1
11

1.3. “Contractor” means the party or parties to a Contract funded, in whole or in part, with Federal
financial assistance, other than the Prime Recipient, and includes grantees, subgrantees,
Subrecipients, and borrowers. For purposes of Transparency Act reporting, Contractor does
not include Vendors.

1.4. “Data Universal Numbering System (DUNS) Number” means the nine-digit number
established and assigned by Dun and Bradstreet, Inc. to uniquely identify a business entity.
Dun and Bradstreet's website may be found at: http://fedgov.dnb.com/webform.

1.5. “Entity” means all of the following as defined at 2 CFR part 25, subpart C;
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1.6.

1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14,

1.15.
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1.5.1. A governmental organization, which is a State, local government, or Indian Tribe;

1.5.2.A foreign public entity;

1.5.3.A domestic or foreign non-profit organization;

1.5.4.A domestic or foreign for-profit organization; and

1.5.5. A Federal agency, but only a Subrecipient under an Award or Subaward to a non-
Federal entity.

“Executive” means an officer, managing partner or any other employee in a management
position.

“Federal Award ldentification Number (FAIN)” means an Award number assigned by a
Federal agency to a Prime Recipient.

“FFATA” means the Federal Funding Accountability and Transparency Act of 2006 (Public
Law 109-282), as amended by §6202 of Public Law 110-252. FFATA, as amended, also is
referred to as the “Transparency Act.”

“Prime Recipient” means a Colorado State agency or institution of higher education that
receives an Award.

“Subaward” means a legal instrument pursuant to which a Prime Recipient of Award funds
awards all or a portion of such funds to a Subrecipient, in exchange for the Subrecipient's
support in the performance of all or any portion of the substantive project or program for which
the Award was granted.

“Subrecipient” means a non-Federal Entity (or a Federal agency under an Award or
Subaward to a non-Federal Entity) receiving Federal funds through a Prime Recipient to
support the performance of the Federal project or program for which the Federal funds were
awarded. A Subrecipient is subject to the terms and conditions of the Federal Award to the
Prime Recipient, including program compliance requirements. The term “Subrecipient” includes
and may be referred to as Subgrantee.

“Subrecipient Parent DUNS Number” means the subrecipient parent organization’s 9-digit
Data Universal Numbering System (DUNS) number that appears in the subrecipient's System
for Award Management (SAM) profile, if applicable.

“Supplemental Provisions” means these Supplemental Provisions for Federally Funded
Contracts, Grants, and Purchase Orders subject to the Federal Funding Accountability and
Transparency Act of 2006, As Amended, as may be revised pursuant to ongoing guidance from
the relevant Federal or State of Colorado agency or institution of higher education.

“System for Award Management (SAM)” means the Federal repository into which an Entity
must enter the information required under the Transparency Act, which may be found at
http://www.sam.gov.

“Total Compensation” means the cash and noncash dollar value earned by an Executive
during the Prime Recipient’'s or Subrecipient’s preceding fiscal year and includes the following:

1.15.1. Salary and bonus;

1.15.2. Awards of stock, stock options, and stock appreciation rights, using the dollar
amount recognized for financial statement reporting purposes with respect to the
fiscal year in accordance with the Statement of Financial Accounting Standards No.
123 (Revised 2005) (FAS 123R), Shared Based Payments;

1.15.3. Earnings for services under non-equity incentive plans, not including group life,
health, hospitalization or medical reimbursement plans that do not discriminate in
favor of Executives and are available generally to all salaried employees;

1.15.4. Change in present value of defined benefit and actuarial pension plans;

1.15.5. Above-market earnings on deferred compensation which is not tax-qualified;

1.15.6. Other compensation, if the aggregate value of all such other compensation (e.g.
severance, termination payments, value of life insurance paid on behalf of the
employee, perquisites or property) for the Executive exceeds $10,000.

Page 2 of 4



1.16. “Transparency Act’ means the Federal Funding Accountability and Transparency Act of 2006
(Public Law 109-282), as amended by §6202 of Public Law 110-252. The Transparency Act
also is referred to as FFATA.

1.17 “Vendor” means a dealer, distributor, merchant or other seller providing property or services
required for a project or program funded by an Award. A Vendor is not a Prime Recipient or a
Subrecipient and is not subject to the terms and conditions of the Federal award. Program
compliance requirements do not pass through to a Vendor.

Compliance. Contractor shall comply with all applicable provisions of the Transparency Act and the
regulations issued pursuant thereto, including but not limited to these Supplemental Provisions. Any
revisions to such provisions or regulations shall automatically become a part of these Supplemental
Provisions, without the necessity of either party executing any further instrument. The State of
Colorado may provide written notification to Contractor of such revisions, but such notice shall not be
a condition precedent to the effectiveness of such revisions.

System for Award Management (SAM) and Data Universal Numbering System (DUNS)
Requirements.

3.1. SAM. Contractor shall maintain the currency of its information in SAM until the Contractor
submits the final financial report required under the Award or receives final payment, whichever
is later. Contractor shall review and update SAM information at least annually after the initial
registration, and more frequently if required by changes in its information.

3.2. DUNS. Contractor shall provide its DUNS number to its Prime Recipient, and shall update
Contractor’s information in Dun & Bradstreet, Inc. at least annually after the initial registration,
and more frequently if required by changes in Contractor’s information.

Total Compensation. Contractor shall include Total Compensation in SAM for each of its five most
highly compensated Executives for the preceding fiscal year if:

4.1. The total Federal funding authorized to date under the Award is $25,000 or more; and

4.2. In the preceding fiscal year, Contractor received:

4.2.1. 80% or more of its annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to
the Transparency Act; and

4.2.2. $25,000,000 or more in annual gross revenues from Federal procurement
contracts and subcontracts and/or Federal financial assistance Awards or
Subawards subject to the Transparency Act; and

4.3. The public does not have access to information about the compensation of such Executives
through periodic reports filed under section 13(a) or 15(d) of the Securities Exchange Act of
1934 (15 U.S.C. 78m(a), 780(d) or § 6104 of the Internal Revenue Code of 1986.

Reporting. Contractor shall report data elements to SAM and to the Prime Recipient as required in
§7 below if Contractor is a Subrecipient for the Award pursuant to the Transparency Act. No direct
payment shall be made to Contractor for providing any reports required under these Supplemental
Provisions and the cost of producing such reports shall be included in the Contract price. The
reporting requirements in §7 below are based on guidance from the US Office of Management and
Budget (OMB), and as such are subject to change at any time by OMB. Any such changes shall be
automatically incorporated into this Contract and shall become part of Contractor's obligations under
this Contract, as provided in §2 above. The Colorado Office of the State Controller will provide
summaries of revised OMB reporting requirements at
http://www.colorado.gov/dpa/dfp/sco/FFATA.htm.

Effective Date and Dollar Threshold for Reporting. The effective date of these Supplemental
Provisions apply to new Awards as of October 1, 2010. Reporting requirements in §7 below apply to
new Awards as of October 1, 2010, if the initial award is $25,000 or more. [f the initial Award is below
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$25,000 but subsequent Award modifications result in a total Award of $25,000 or more, the Award is
subject to the reporting requirements as of the date the Award exceeds $25,000. [f the initial Award
is $25,000 or more, but funding is subsequently de-obligated such that the total award amount falls
below $25,000, the Award shall continue to be subject to the reporting requirements.

Subrecipient Reporting Requirements. If Contractor is a Subrecipient, Contractor shall report as
set forth below.

71 ToSAM. A Subrecipient shall register in SAM and report the following data elements in SAM
for each Federal Award Identification Number no later than the end of the month following the
month in which the Subaward was made:

711 Subrecipient DUNS Number;

7.1.2  Subrecipient DUNS Number + 4 if more than one electronic funds transfer (EFT)
account;

7.1.3  Subrecipient Parent DUNS Number;

7.1.4 Subrecipient’s address, including: Street Address, City, State, Country, Zip + 4, and
Congressional District;

7.1.5 Subrecipient’'s top 5 most highly compensated Executives if the criteria in §4 above
are met, and

7.1.6 Subrecipient's Total Compensation of top 5 most highly compensated Executives if
criteria in §4 above met.

7.2 To Prime Recipient. A Subrecipient shall report to its Prime Recipient, upon the effective date
of the Contract, the following data elements:

7.21 Subrecipient's DUNS Number as registered in SAM.

7.2.2 Primary Place of Performance Information, including: Street Address, City, State,
Country, Zip code + 4, and Congressional District.

Exemptions.

8.1. These Supplemental Provisions do not apply to an individual who receives an Award as a
natural person, unrelated to any business or non-profit organization he or she may own or
operate in his or her name.

8.2 A Contractor with gross income from all sources of less than $300,000 in the previous tax year
is exempt from the requirements to report Subawards and the Total Compensation of its most
highly compensated Executives.

8.3 Effective October 1, 2010, “Award” currently means a grant, cooperative agreement, or other
arrangement as defined in Section 1.1 of these Special Provisions. On future dates “Award”
may include other items to be specified by OMB in policy memoranda available at the OMB
Web site; Award also will include other types of Awards subject to the Transparency Act.

8.4 There are no Transparency Act reporting requirements for Vendors.

Event of Default. Failure to comply with these Supplemental Provisions shall constitute an event of
default under the Contract and the State of Colorado may terminate the Contract upon 30 days prior
written notice if the default remains uncured five calendar days following the termination of the 30 day
notice period. This remedy will be in addition to any other remedy available to the State of Colorado
under the Contract, at law or in equity.
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FIRST READING August 19, 2014

SECOND READING

ORDINANCE NO.

AN ORDINANCE ENACTING A SUPPLEMENTAL BUDGET AND
APPROPRIATION TO THE 2014 CITY OF LOVELAND BUDGET TO
UPDATE THE EXISTING ROADWAY WEATHER INFORMATION
SYSTEM IN THE CITY OF LOVELAND

WHEREAS, the City has received funds not anticipated or appropriated at the time of
the adoption of the City budget for 2014; and

WHEREAS, the City Council desires to authorize the expenditure of these funds by
enacting a supplemental budget and appropriation to the City budget for 2014, as authorized by
Section 11-6(a) of the Loveland City Charter.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That revenues in the amount of $304,000 from a federal grant in
Transportation Fund 211 are available for appropriation. Revenues in the total amount of
$304,000 are hereby appropriated for an update to the roadway weather information system. The
spending agencies and funds that shall be spending the monies supplementally budgeted and
appropriated are as follows:

Supplemental Budget
Transportation Fund 211

Revenues

211-23-232-1701-32100-TS1401  State Grant 304,000
Total Revenue 304,000
Appropriations

211-23-232-1701-49360-TS1401  Construction 304,000
Total Appropriations 304,000

Section 2. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading unless the Ordinance has
been amended since first reading in which case the Ordinance shall be published in full or the
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amendments shall be published in full. This Ordinance shall be in full force and effect upon final
adoption, as provided in City Charter Section 11-5(d).

ADOPTED this ___ day of September, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk



CITY OF LOVELAND
PUBLIC WORKS DEPARTMENT

Administration Offices e 410 East Fifth Street e Loveland, Colorado 80537
(970) 962-2555 ¢ FAX (970) 962-2908 ¢ TDD (970) 962-2620

AGENDA ITEM: 6

MEETING DATE: 8/19/2014

TO: City Council

FROM: Dave Klockeman, Public Works Department

PRESENTER: Dave Klockeman, Acting Public Works Director / City Engineer
TITLE:

1. A Resolution Approving an Intergovernmental Agreement between the City of Loveland,
Colorado, and the State of Colorado, Acting by and Through the Colorado Department of
Transportation (CDOT), for an Anti-lcing System at the Highway 1-25 and Crossroads
Boulevard Interchange

2. An Ordinance on First Reading Enacting a Supplemental Budget and Appropriation to the
2014 City of Loveland Budget for the Installation of the 1-25 / Crossroads Anti-lcing System
in the City of Loveland

RECOMMENDED CITY COUNCIL ACTION:
1. Adopt the resolution.
2. Conduct a public hearing and approve the ordinance on first reading.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

SUMMARY:

This is an administrative action. The City has received a CDOT grant, not to exceed $200,000
of the $250,000 total project cost, through the Responsible Acceleration of Maintenance and
Partnerships (RAMP) program for the expansion and upgrade of the roadway weather
information system throughout the City. This item includes consideration of a Resolution
approving an intergovernmental agreement between the City and CDOT for the project and
consideration of the first reading of an ordinance to appropriate the funds included in the
intergovernmental agreement.

BUDGET IMPACT:
Positive
1 Negative

City of Loveland Council Meeting Agenda Page 1 of 3
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L1 Neutral or negligible

The project is funded from federal funds, not to exceed $200,000, and City of Loveland local
match funds, $50,000, for a total project cost of $250,000. The City funds are included within the
approved 2014 budget for Public Works Transportation Capital Improvement Projects.

BACKGROUND:

This project will include installation of an anti-icing spray system for the off ramps and
roundabouts at 1-25 / Crossroads Blvd interchange. This system automatically applies chemicals
to treat the adjacent roadway to prevent formation of ice, including the latest in control systems
for detection of the initial stages of ice formation and automatic application of chemical ice
prevention material. The majority of the system's conduit was installed when the interchange
was modified to include modem roundabout intersections in 2010, including equipping the
retaining walls under the overpass for I-25 with conduit for future spray nozzle locations. A small
amount of additional conduit will need to be extended, but the impacts to the travelling public
should be minimal. The project is scheduled to go to bid in the Summer 2016 with construction
in Fall 2016.

Funding Summary:

State Funds $200,000
Local Agency Match Funds* $ 50,000
Local Over-Matching Funds** $ 0
Subtotal Local Funds $ 50,000 $ 50,000
Total Project Funds: $250,000

* Local Agency Match Funds are defined as funding required to be provided by a local entity as
part of the State grant process. For RAMP projects, the minimum local match required is 20%.

** | ocal Over-Matching Funds are defined as funding provided by a local entity above the
required amount of Local Agency Match Funds in order to complete a project. CDOT requires
that this amount be shown in the documents to identify all of the funding anticipated for a
project, and Overmatch Funds are encouraged.

An ordinance is required to appropriate the grant funds as the award of this project occurred
after the 2014 Budget was adopted.

REVIEWED BY CITY MANAGER:

[utarlattl

LIST OF ATTACHMENTS:
1. Resolution

City of Loveland Council Meeting Agenda Page 2 of 3
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2. Intergovernmental Agreement (Exhibit A to Resolution)
3. Ordinance
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RESOLUTION #R-54-2014

A RESOLUTION APPROVING AN INTERGOVERNMENTAL
AGREEMENT BETWEEN THE CITY OF LOVELAND, COLORADO
AND THE STATE OF COLORADO, ACTING BY AND THROUGH THE
COLORADO DEPARTMENT OF TRANSPORTATION FOR AN ANTI-
ICING SYSTEM AT THE HIGHWAY 1-25 AND CROSSROADS
BOULEVARD INTERCHANGE

WHEREAS, the City of Loveland desires to install an anti-icing spray system for the
ramps and roundabouts at the interchange of Interstate Highway 1-25 and Crossroads Boulevard
to improve the safety of motorists (the “Project”); and

WHEREAS, the Federal Highway Administration (“FHWA?”) is providing funding for
the Project to be administered and made available through the State of Colorado, acting by and
through the Colorado Department of Transportation (“CDOT”); and

WHEREAS, the estimated cost of the Project is $250,000 of which the FHWA will
reimburse $200,000 representing 80.00% of such cost on the condition that the City contribute
$50,000 or 20.00% of such cost; and

WHEREAS, the City and CDOT desire to enter into an intergovernmental agreement to
define the division of responsibilities with regard to the Project; and

WHEREAS, as governmental entities in Colorado, the City and CDOT are authorized,
pursuant to C.R.S. 8 29-1-203, to cooperate or contract with one another to provide any function,
service, or facility lawfully authorized to each.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the “State of Colorado Department of Transportation Agreement with
City of Loveland,” attached hereto as Exhibit A and incorporated herein by reference (the
“Intergovernmental Agreement”), is hereby approved subject to final approval of an ordinance
appropriating the funds required under the Intergovernmental Agreement (the “Ordinance”).

Section 2. That the City Manager is hereby authorized, following consultation with
the City Attorney, to modify the Intergovernmental Agreement in form or substance as deemed
necessary to effectuate the purposes of this Resolution or to protect the interests of the City.

Section 3. That the City Manager and the City Clerk are hereby authorized and
directed to execute the Intergovernmental Agreement on behalf of the City after the Ordinance is
approved by City Council and becomes effective.
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Section 4. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this day of August, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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1.

PARTIES

THIS AGREEMENT is entered into by and between City of Loveland (hereinafter called the “Local Agency”), and the
STATE OF COLORADO acting by and through the Department of Transportation (hereinafter called the “State” or
“CDOT”).

2.

EFFECTIVE DATE AND NOTICE OF NONLIABILITY

This Agreement shall not be effective or enforceable until it is approved and signed by the Colorado State Controller or
their designee (hereinafter called the “Effective Date”). The State shall not be liable to pay or reimburse the Local
Agency for any performance hereunder, including, but not limited to costs or expenses incurred, or be bound by any
provision hereof prior to the Effective Date.

3.

A.

4.

RECITALS

Authority, Appropriation, and Approval

Authority exists in the law and funds have been budgeted, appropriated and otherwise made available and a

sufficient unencumbered balance thereof remains available for payment and the required approval, clearance and

coordination have been accomplished from and with appropriate agencies.

i. Federal Authority
Pursuant to Title I, Subtitle A, Section 1108 of the “Transportation Equity Act for the 21st Century” of 1998
(TEA-21) and/or the “Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users”
(SAFETEA-LU) of 2005 and to applicable provisions of Title 23 of the United States Code and implementing
regulations at Title 23 of the Code of Federal Regulations, as may be amended, (collectively referred to
hereinafter as the “Federal Provisions”), certain federal funds have been and are expected to continue to be
allocated for transportation projects requested by the Local Agency and eligible under the Surface
Transportation Improvement Program that has been proposed by the State and approved by the Federal
Highway Administration (“FHWA?”).

ii. State Authority
Pursuant to CRS §43-1-223 and to applicable portions of the Federal Provisions, the State is responsible for
the general administration and supervision of performance of projects in the Program, including the
administration of federal funds for a Program project performed by a Local Agency under a contract with the
State. This Agreement is executed under the authority of CRS §§29-1-203, 43-1-110; 43-1-116, 43-2-
101(4)(c) and 43-2-104.5.

Consideration

The Parties acknowledge that the mutual promises and covenants contained herein and other good and valuable

consideration are sufficient and adequate to support this Agreement.

Purpose

The purpose of this Agreement is to disburse Federal funds to the Local Agency pursuant to CDOT’s Stewardship

Agreement with the FHWA.

References

All references in this Agreement to sections (whether spelled out or using the § symbol), subsections, exhibits or

other attachments, are references to sections, subsections, exhibits or other attachments contained herein or

incorporated as a part hereof, unless otherwise noted.

DEFINITIONS

The following terms as used herein shall be construed and interpreted as follows:

A.

E

Agreement or Contract

“Agreement” or “Contract” means this Agreement, its terms and conditions, attached exhibits, documents
incorporated by reference under the terms of this Agreement, and any future modifying agreements, exhibits,
attachments or references that are incorporated pursuant to Colorado State Fiscal Rules and Policies.

Agreement Funds

“Agreement Funds” means funds payable by the State to Local Agency pursuant to this Agreement.

Budget

“Budget” means the budget for the Work described in Exhibit C.

Consultant and Contractor
“Consultant” means a professional engineer or designer hired by Local Agency to design the Work and
“Contractor” means the general construction contractor hired by Local Agency to construct the Work.

Evaluation

Document Builder Generated Page 2 of 20
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5.

“Evaluation” means the process of examining the Local Agency’s Work and rating it based on criteria established
in §6 and Exhibits A and E.

Exhibits and Other Attachments

The following exhibit(s) are attached hereto and incorporated by reference herein: Exhibit A (Scope of Work),
Exhibit B (Resolution), Exhibit C (Funding Provisions), Exhibit D (Option Letter), Exhibit E (Checklist),
Exhibit F (Certification for Federal-Aid Funds), Exhibit G (Disadvantaged Business Enterprise), Exhibit H
(Local Agency Procedures), Exhibit I (Federal-Aid Contract Provisions), Exhibit J (Federal Requirements) and
Exhibit K (Supplemental Federal Provisions).

Goods

“Goods” means tangible material acquired, produced, or delivered by the Local Agency either separately or in
conjunction with the Services the Local Agency renders hereunder.

Oversight

“Oversight” means the term as it is defined in the Stewardship Agreement between CDOT and the Federal
Highway Administration (“FHWA™) and as it is defined in the Local Agency Manual.

Party or Parties

“Party” means the State or the Local Agency and “Parties” means both the State and the Local Agency

Work Budget

Work Budget means the budget described in Exhibit C.

Services

“Services” means the required services to be performed by the Local Agency pursuant to this Contract.

Work

“Work” means the tasks and activities the Local Agency is required to perform to fulfill its obligations under this
Contract and Exhibits A and E, including the performance of the Services and delivery of the Goods.

Work Product

“Work Product” means the tangible or intangible results of the Local Agency’s Work, including, but not limited
to, software, research, reports, studies, data, photographs, negatives or other finished or unfinished documents,
drawings, models, surveys, maps, materials, or work product of any type, including drafts.

TERM AND EARLY TERMINATION

The Parties’ respective performances under this Agreement shall commence on the Effective Date. This Agreement
shall terminate after five (5) years of state controllers signature in section 27, unless sooner terminated or completed as
demonstrated by final payment and final audit.

6.

A.

SCOPE OF WORK

Completion
The Local Agency shall complete the Work and other obligations as described herein in Exhibit A. Work
performed prior to the Effective Date or after final acceptance shall not be considered part of the Work.

Goods and Services
The Local Agency shall procure Goods and Services necessary to complete the Work. Such procurement shall be
accomplished using the Contract Funds and shall not increase the maximum amount payable hereunder by the
State.
Employees
All persons employed hereunder by the Local Agency, or any Consultants or Contractors shall be considered the
Local Agency’s, Consultants’, or Contractors’ employee(s) for all purposes and shall not be employees of the State
for any purpose.
State and Local Agency Commitments
i. Design
If the Work includes preliminary design or final design or design work sheets, or special provisions and
estimates (collectively referred to as the “Plans”), the Local Agency shall comply with and be responsible for
satisfying the following requirements:
a) Perform or provide the Plans to the extent required by the nature of the Work.
b) Prepare final design in accordance with the requirements of the latest edition of the American Association
of State Highway Transportation Officials (AASHTO) manual or other standard, such as the Uniform
Building Code, as approved by the State.

Document Builder Generated Page 3 of 20
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¢) Prepare provisions and estimates in accordance with the most current version of the State’s Roadway and
Bridge Design Manuals and Standard Specifications for Road and Bridge Construction or Local Agency
specifications if approved by the State.

d) Include details of any required detours in the Plans in order to prevent any interference of the construction
Work and to protect the traveling public.

) Stamp the Plans produced by a Colorado Registered Professional Engineer.

f) Provide final assembly of Plans and all other necessary documents.

g) Be responsible for the Plans’ accuracy and completeness.

h) Make no further changes in the Plans following the award of the construction contract to contractor
unless agreed to in writing by the Parties. The Plans shall be considered final when approved in writing
by CDOT and when final they shall be incorporated herein.

ii. Local Agency Work

a) Local Agency shall comply with the requirements of the Americans With Disabilities Act (ADA), and
applicable federal regulations and standards as contained in the document “ADA Accessibility
Requirements in CDOT Transportation Projects”.

b) Local Agency shall afford the State ample opportunity to review the Plans and make any changes in the
Plans that are directed by the State to comply with FHWA requirements.

¢) Local Agency may enter into a contract with a Consultant to perform all or any portion of the Plans
and/or of construction administration. Provided, however, if federal-aid funds are involved in the cost of
such Work to be done by such Consultant, such Consultant contract (and the performance/provision of
the Plans under the contract) must comply with all applicable requirements of 23 C.F.R. Part 172 and
with any procedures implementing those requirements as provided by the State, including those in Exhibit
H. If the Local Agency enters into a contract with a Consultant for the Work:

(1) Local Agency shall submit a certification that procurement of any Consultant contract complies with
the requirements of 23 C.F.R. 172.5(1) prior to entering into such Consultant contract, subject to the
State’s approval. If not approved by the State, the Local Agency shall not enter into such Consultant
contract.

(2) Local Agency shall ensure that all changes in the Consultant contract have prior approval by the
State and FHWA and that they are in writing. Immediately after the Consultant contract has been
awarded, one copy of the executed Consultant contract and any amendments shall be submitted to the
State.

(3) Local Agency shall require that all billings under the Consultant contract comply with the State’s
standardized billing format. Examples of the billing formats are available from the CDOT
Agreements Office.

(4) Local Agency (and any Consultant) shall comply with 23 C.F.R. 172.5(b) and (d) and use the CDOT
procedures described in Exhibit H to administer the Consultant contract.

(5) Local Agency may expedite any CDOT approval of its procurement process and/or Consultant
contract by submitting a letter to CDOT from the Local Agency’s attorney/authorized representative
certifying compliance with Exhibit H and 23 C.F.R. 172.5(b)and (d).

(6) Local Agency shall ensure that the Consultant contract complies with the requirements of 49 CFR
18.36(i) and contains the following language verbatim:

(2) The design work under this Agreement shall be compatible with the requirements of the contract
between the Local Agency and the State (which is incorporated herein by this reference) for the
design/construction of the project. The State is an intended third-party beneficiary of this
agreement for that purpose.

(b) Upon advertisement of the project work for construction, the consultant shall make available
services as requested by the State to assist the State in the evaluation of construction and the
resolution of construction problems that may arise during the construction of the project.

(c) The consultant shall review the Construction Contractor’s shop drawings for conformance with
the contract documents and compliance with the provisions of the State’s publication, Standard
Specifications for Road and Bridge Construction, in connection with this work.

(d) The State, in its sole discretion, may review construction plans, special provisions and estimates
and may require the Local Agency to make such changes therein as the State determines
necessary to comply with State and FHWA requirements.

iii. Construction

If the Work includes construction, the Local Agency shall perform the construction in accordance with the

approved design plans and/or administer the construction in accordance with Exhibit E. Such administration
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shall include Work inspection and testing; approving sources of materials; performing required plant and shop
inspections; documentation of contract payments, testing and inspection activities; preparing and approving
pay estimates; preparing, approving and securing the funding for contract modification orders and minor
contract revisions; processing Construction Contractor claims; construction supervision; and meeting the
Quality Control requirements of the FHWA/CDOT Stewardship Agreement, as described in the Local Agency
Contract Administration Checklist.

If the Local Agency is performing the Work, the State may, after providing written notice of the reason
for the suspension to the Local Agency, suspend the Work, wholly or in part, due to the failure of the
Local Agency or its Contractor to correct conditions which are unsafe for workers or for such periods as
the State may deem necessary due to unsuitable weather, or for conditions considered unsuitable for the
prosecution of the Work, or for any other condition or reason deemed by the State to be in the public
interest.

The Local Agency shall be responsible for the following:

a)

b)

M

@

(3)
@

Appointing a qualified professional engineer, licensed in the State of Colorado, as the Local Agency
Project Engineer (LAPE), to perform engineering administration. The LAPE shall administer the
Work in accordance with this Agreement, the requirements of the construction contract and
applicable State procedures.

For the construction of the Work, advertising the call for bids upon approval by the State and

awarding the construction contract(s) to the low responsible bidder(s).

(a) All advertising and bid awards, pursuant to this agreement, by the Local Agency shall comply
with applicable requirements of 23 U.S.C. §112 and 23 C.F.R. Parts 633 and 635 and C.R.S. §
24-92-101 et seq. Those requirements include, without limitation, that the Local Agency and its
Contractor shall incorporate Form 1273 (Exhibit I) in its entirety verbatim into any
subcontract(s) for those services as terms and conditions therefore, as required by 23 C.F.R.
633.102(e).

(b) The Local Agency may accept or reject the proposal of the apparent low bidder for Work on
which competitive bids have been received. The Local Agency must accept or reject such bid
within three (3) working days after they are publicly opened.

(c) As part of accepting bid awards, the Local Agency shall provide additional funds, subject to
their availability and appropriation, necessary to complete the Work if no additional federal-aid
funds are available.

The requirements of this §6(D)(iii)(c)(2) also apply to any advertising and awards made by the State.

If all or part of the Work is to be accomplished by the Local Agency’s personnel (i.e. by force

account) rather than by a competitive bidding process, the Local Agency shall perform such work in

accordance with pertinent State specifications and requirements of 23 C.F.R. 635, Subpart B, Force

Account Construction.

(a) Such Work will normally be based upon estimated quantities and firm unit prices agreed to
between the Local Agency, the State and FHWA in advance of the Work, as provided for in 23
C.R'F. 635.204(c). Such agreed unit prices shall constitute a commitment as to the value of the
Work to be performed.

(b) An alternative to the preceding subsection is that the Local Agency may agree to participate in
the Work based on actual costs of labor, equipment rental, materials supplies and supervision
necessary to complete the Work. Where actual costs are used, eligibility of cost items shall be
evaluated for compliance with 48 C.F.R. Part 31.

(c) If the State provides matching funds under this Agreement, rental rates for publicly owned
equipment shall be determined in accordance with the State’s Standard Specifications for Road
and Bridge Construction §109.04.

(d) All Work being paid under force account shall have prior approval of the State and/or FHWA
and shall not be initiated until the State has issued a written notice to proceed.

E. State’s Commitments

a) The State will perform a final project inspection of the Work as a quality control/assurance activity. When all
Work has been satisfactorily completed, the State will sign the FHWA Form 1212.
Notwithstanding any consents or approvals given by the State for the Plans, the State shall not be liable or
responsible in any manner for the structural design, details or construction of any major structures designed
by, or that are the responsibility of, the Local Agency as identified in the Local Agency Contract
Administration Checklist, Exhibit E.

F. ROW and Acquisition/Relocation

b)
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7.

a) If the Local Agency purchases a right of way for a State highway, including areas of influence, the Local
Agency shall immediately convey title to such right of way to CDOT after the Local Agency obtains title.

b) Any acquisition/relocation activities shall comply with all applicable federal and state statutes and regulations,
including but not limited to the Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970 as amended and the Uniform Relocation Assistance and Real Property Acquisition Policies for Federal
and Federally Assisted Programs as amended (49 C.F.R. Part 24), CDOT’s Right of Way Manual, and
CDOT’s Policy and Procedural Directives.

¢) The Parties’ respective compliance responsibilities depend on the level of federal participation; provided
however, that the State always retains Oversight responsibilities.

d) The Parties’ respective responsibilities under each level in CDOT’s Right of Way Manual (located at
http://www.dot.state.co.us/ROW_Manual/) and reimbursement for the levels will be under the following
categories:

(1) Right of way acquisition (3111) for federal participation and non-participation;

(2) Relocation activities, if applicable (3109);

(3) Right of way incidentals, if applicable (expenses incidental to acquisition/relocation of right of way —
3114).

Utilities

If necessary, the Local Agency shall be responsible for obtaining the proper clearance or approval from any utility

company which may become involved in the Work. Prior to the Work being advertised for bids, the Local Agency

shall certify in writing to the State that all such clearances have been obtained.

a) Railroads
If the Work involves modification of a railroad company’s facilities and such modification will be
accomplished by the railroad company, the Local Agency shall make timely application to the Public Utilities
commission requesting its order providing for the installation of the proposed improvements and not proceed
with that part of the Work without compliance. The Local Agency shall also establish contact with the railroad
company involved for the purpose of complying with applicable provisions of 23 C.F.R. 646, subpart B,
concerning federal-aid projects involving railroad facilities and:

b) Execute an agreement setting out what work is to be accomplished and the location(s) thereof, and which
costs shall be eligible for federal participation.

¢) Obtain the railroad’s detailed estimate of the cost of the Work.

d) Establish future maintenance responsibilities for the proposed installation.

e) Proscribe future use or dispositions of the proposed improvements in the event of abandonment or elimination
of a grade crossing,.

f) Establish future repair and/or replacement responsibilities in the event of accidental destruction or damage to
the installation.

Environmental Obligations

The Local Agency shall perform all Work in accordance with the requirements of the current federal and state
environmental regulations including the National Environmental Policy Act of 1969 (NEPA) as applicable.

Maintenance Obligations

The Local Agency shall maintain and operate the Work constructed under this Agreement at its own cost and
expense during their useful life, in a manner satisfactory to the State and FHWA, and the Local Agency shall
provide for such maintenance and operations obligations each year. Such maintenance and operations shall be
conducted in accordance with all applicable statutes, ordinances and regulations pertaining to maintaining such
improvements. The State and FHWA may make periodic inspections to verify that such improvements are being
adequately maintained.

OPTION LETTER MODIFICATION

An option letter may be used to add a phase without increasing total budgeted funds, increase or decrease the
encumbrance amount as shown on Exhibit C, and/or transfer funds from one phase to another. Option letter
modification is limited to the specific scenarios listed below. The option letter shall not be deemed valid until signed by
the State Controller or an authorized delegate.

A. Option to add a phase and/or increase or decrease the total encumbrance amount.

The State may require the Local Agency to begin a phase that may include Design, Construction, Environmental,
Utilities, ROW Incidentals or Miscellaneous (this does not apply to Acquisition/Relocation or Railroads) as
detailed in Exhibit A and at the same terms and conditions stated in the original Agreement, with the total
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8.

budgeted funds remaining the same. The State may simultaneously increase and/or decrease the total encumbrance
amount by replacing the original funding exhibit (Exhibit C) in the original Agreement with an updated Exhibit
C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc). The State may exercise this option by
providing a fully executed option to the Local Agency within thirty (30) days before the initial targeted start date
of the phase, in a form substantially equivalent to Exhibit D. If the State exercises this option, the Agreement will
be considered to include this option provision.

Option to transfer funds from one phase to another phase.

The State may require or permit the Local Agency to transfer funds from one phase (Design, Construction,
Environmental, Utilities, ROW Incidentals or Miscellaneous) to another as a result of changes to state, federal, and
local match. The original funding exhibit (Exhibit C) in the original Agreement will be replaced with an updated
Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc.) and attached to the option letter.
The funds transferred from one phase to another are subject to the same terms and conditions stated in the original
Agreement with the total budgeted funds remaining the same. The State may unilaterally exercise this option by
providing a fully executed option to the Local Agency within thirty (30) days before the initial targeted start date
of the phase, in a form substantially equivalent to Exhibit D. Any transfer of funds from one phase to another is
limited to an aggregate maximum of 24.99% of the original dollar amount of either phase affected by a transfer. A
bilateral amendment is required for any transfer exceeding 24.99% of the original dollar amount of the phase
affected by the increase or decrease.

Option to do both Options A and B.

The State may require the Local Agency to add a phase as detailed in Exhibit A, and encumber and transfer funds
from one phase to another. The original funding exhibit (Exhibit C) in the original Agreement will be replaced
with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1 shall be labeled C-2, C-3, etc.) and attached to
the option letter. The addition of a phase and encumbrance and transfer of funds are subject to the same terms and
conditions stated in the original Agreement with the total budgeted funds remaining the same. The State may
unilaterally exercise this option by providing a fully executed option to the Local Agency within thirty (30) days
before the initial targeted start date of the phase, in a form substantially equivalent to Exhibit D.

PAYMENTS

The State shall, in accordance with the provisions of this §8, pay the Local Agency in the amounts and using the
methods set forth below:

A. Maximum Amount

The maximum amount payable is set forth in Exhibit C as determined by the State from available funds. Payments
to the Local Agency are limited to the unpaid encumbered balance of the Contract set forth in Exhibit C. The
Local Agency shall provide its match share of the costs as evidenced by an appropriate ordinance/resolution or
other authority letter which expressly authorizes the Local Agency the authority to enter into this Agreement and
to expend its match share of the Work. A copy of such ordinance/resolution or authority letter is attached hereto as
Exhibit B.

Payment
i. Advance, Interim and Final Payments

Any advance payment allowed under this Contract or in Exhibit C shall comply with State Fiscal Rules and
be made in accordance with the provisions of this Contract or such Exhibit. The Local Agency shall initiate
any payment requests by submitting invoices to the State in the form and manner, approved by the State.

ii. Interest

The State shall fully pay each invoice within 45 days of receipt thereof if the amount invoiced represents
performance by the Local Agency previously accepted by the State. Uncontested amounts not paid by the
State within 45 days shall bear interest on the unpaid balance beginning on the 46th day at a rate not to exceed
one percent per month until paid in full; provided, however, that interest shall not accrue on unpaid amounts
that are subject to a good faith dispute. The Local Agency shall invoice the State separately for accrued
interest on delinquent amounts. The billing shall reference the delinquent payment, the number of days
interest to be paid and the interest rate.
iii. Available Funds-Contingency-Termination

The State is prohibited by law from making commitments beyond the term of the State’s current fiscal year.
Therefore, the Local Agency’s compensation beyond the State’s current Fiscal Year is contingent upon the
continuing availability of State appropriations as provided in the Colorado Special Provisions. The State’s
performance hereunder is also contingent upon the continuing availability of federal funds. Payments pursuant
to this Contract shall be made only from available funds encumbered for this Contract and the State’s liability
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for such payments shall be limited to the amount remaining of such encumbered funds. If State or federal
funds are not appropriated, or otherwise become unavailable to fund this Contract, the State may terminate
this Contract immediately, in whole or in part, without further liability in accordance with the provisions
hereof.

iv. Erroneous Payments

At the State’s sole discretion, payments made to the Local Agency in error for any reason, including, but not
limited to overpayments or improper payments, and unexpended or excess funds received by the Local
Agency, may be recovered from the Local Agency by deduction from subsequent payments under this
Contract or other contracts, Agreements or agreements between the State and the Local Agency or by other
appropriate methods and collected as a debt due to the State. Such funds shall not be paid to any party other
than the State.

C. Use of Funds
Contract Funds shall be used only for eligible costs identified herein.

D. Matching Funds

The Local Agency shall provide matching funds as provided in §8.A. and Exhibit C. The Local Agency shall have
raised the full amount of matching funds prior to the Effective Date and shall report to the State regarding the
status of such funds upon request. The Local Agency’s obligation to pay all or any part of any matching funds,
whether direct or contingent, only extend to funds duly and lawfully appropriated for the purposes of this
Agreement by the authorized representatives of the Local Agency and paid into the Local Agency’s treasury. The
Local Agency represents to the State that the amount designated “Local Agency Matching Funds” in Exhibit C
has been legally appropriated for the purpose of this Agreement by its authorized representatives and paid into its
treasury. The Local Agency does not by this Agreement irrevocably pledge present cash reserves for payments in
future fiscal years, and this Agreement is not intended to create a multiple-fiscal year debt of the Local Agency.
The Local Agency shall not pay or be liable for any claimed interest, late charges, fees, taxes or penalties of any
nature, except as required by the Local Agency’s laws or policies.

E. Reimbursement of Local Agency Costs
The State shall reimburse the Local Agency’s allowable costs, not exceeding the maximum total amount described
in Exhibit C and §8. The applicable principles described in 49 C.F.R. 18 Subpart C and 49 C.F.R. 18.22 shall
govern the State’s obligation to reimburse all costs incurred by the Local Agency and submitted to the State for
reimbursement hereunder, and the Local Agency shall comply with all such principles. The State shall reimburse
the Local Agency for the federal-aid share of properly documented costs related to the Work after review and
approval thereof, subject to the provisions of this Agreement and Exhibit C. However, any costs incurred by the
Local Agency prior to the date of FHWA authorization for the Work and prior to the Effective Date shall not be
reimbursed absent specific FHWA and State Controller approval thereof. Costs shall be:
i. Reasonable and Necessary

Reasonable and necessary to accomplish the Work and for the Goods and Services provided.

ii. Net Cost

Actual net cost to the Local Agency (i.e. the price paid minus any items of value received by the Local
Agency that reduce the cost actually incurred).

9. ACCOUNTING

The Local Agency shall establish and maintain accounting systems in accordance with generally accepted accounting
standards (a separate set of accounts, or as a separate and integral part of its current accounting scheme). Such
accounting systems shall, at a minimum, provide as follows:

A. Local Agency Performing the Work

If Local Agency is performing the Work, all allowable costs, including any approved services contributed by the
Local Agency or others, shall be documented using payrolls, time records, invoices, contracts, vouchers, and other
applicable records.

B. Local Agency-Checks or Draws

Checks issued or draws made by the Local Agency shall be made or drawn against properly signed vouchers
detailing the purpose thereof. All checks, payrolls, invoices, contracts, vouchers, orders, and other accounting
documents shall be on file in the office of the Local Agency ,clearly identified, readily accessible, and to the extent
feasible, kept separate and apart from all other Work documents.

C. State-Administrative Services
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The State may perform any necessary administrative support services required hereunder. The Local Agency shall
reimburse the State for the costs of any such services from the Budget as provided for in Exhibit C. If FHWA
funding is not available or is withdrawn, or if the Local Agency terminates this Agreement prior to the Work being
approved or completed, then all actual incurred costs of such services and assistance provided by the State shall be
the Local Agency’s sole expense.

Local Agency-Invoices

The Local Agency’s invoices shall describe in detail the reimbursable costs incurred by the Local Agency for
which it seeks reimbursement, the dates such costs were incurred and the amounts thereof, and shall not be
submitted more often than monthly.

Invoicing Within 60 Days

The State shall not be liable to reimburse the Local Agency for any costs unless CDOT receives such invoices
within 60 days after the date for which payment is requested, including final invoicing. Final payment to the Local
Agency may be withheld at the discretion of the State until completion of final audit. Any costs incurred by the
Local Agency that are not allowable under 49 C.F.R. 18 shall be reimbursed by the Local Agency, or the State
may offset them against any payments due from the State to the Local Agency.

Reimbursement of State Costs

CDOT shall perform Oversight and the Local Agency shall reimburse CDOT for its related costs. The Local
Agency shall pay invoices within 60 days after receipt thereof. If the Local Agency fails to remit payment within
60 days, at CDOT’s request, the State is authorized to withhold an equal amount from future apportionment due
the Local Agency from the Highway Users Tax Fund and to pay such funds directly to CDOT. Interim funds shall
be payable from the State Highway Supplementary Fund (400) until CDOT is reimbursed. If the Local Agency
fails to make payment within 60 days, it shall pay interest to the State at a rate of one percent per month on the
delinquent amounts until the billing is paid in full. CDOT’s invoices shall describe in detail the reimbursable costs
incurred, the dates incurred and the amounts thereof, and shall not be submitted more often than monthly.

10. REPORTING - NOTIFICATION

Reports, Evaluations, and Reviews required under this §10 shall be in accordance with the procedures of and in such
form as prescribed by the State and in accordance with §18, if applicable.

A.

11.

Performance, Progress, Personnel, and Funds

The Local Agency shall submit a report to the State upon expiration or sooner termination of this Agreement,
containing an Evaluation and Review of the Local Agency’s performance and the final status of the Local
Agency's obligations hereunder.

Litigation Reporting
Within 10 days after being served with any pleading related to this Agreement, in a legal action filed with a court
or administrative agency, the Local Agency shall notify the State of such action and deliver copies of such

pleadings to the State’s principal representative as identified herein. If the State or its principal representative is
not then serving, such notice and copies shall be delivered to the Executive Director of CDOT.

Noncompliance

The Local Agency’s failure to provide reports and notify the State in a timely manner in accordance with this §10
may result in the delay of payment of funds and/or termination as provided under this Agreement.

Documents

Upon request by the State, the Local Agency shall provide the State, or its authorized representative, copies of all
documents, including contracts and subcontracts, in its possession related to the Work.

LOCAL AGENCY RECORDS

Maintenance

The Local Agency shall make, keep, maintain, and allow inspection and monitoring by the State of a complete file
of all records, documents, communications, notes and other written materials, electronic media files, and
communications, pertaining in any manner to the Work or the delivery of Services (including, but not limited to
the operation of programs) or Goods hereunder. The Local Agency shall maintain such records until the Iast to
occur of the following: (i) a period of three years after the date this Agreement is completed or terminated, or (ii)
three years after final payment is made hereunder, whichever is later, or (iii) for such further period as may be
necessary to resolve any pending matters, or (iv) if an audit is occurring, or the Local Agency has received notice
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that an audit is pending, then until such audit has been completed and its findings have been resolved (collectively,
the “Record Retention Period™).

B. Inspection

The Local Agency shall permit the State, the federal government and any other duly authorized agent of a
governmental agency to audit, inspect, examine, excerpt, copy and/or transcribe the Local Agency's records related
to this Agreement during the Record Retention Period to assure compliance with the terms hereof or to evaluate
the Local Agency's performance hereunder. The State reserves the right to inspect the Work at all reasonable times
and places during the term of this Agreement, including any extension. If the Work fails to conform to the
requirements of this Agreement, the State may require the Local Agency promptly to bring the Work into
conformity with Agreement requirements, at the Local Agency’s sole expense. If the Work cannot be brought into
conformance by re-performance or other corrective measures, the State may require the Local Agency to take
necessary action to ensure that future performance conforms to Agreement requirements and may exercise the
remedies available under this Agreement at law or in equity in lieu of or in conjunction with such corrective
measures.

C. Monitoring

The Local Agency also shall permit the State, the federal government or any other duly authorized agent of a
governmental agency, in their sole discretion, to monitor all activities conducted by the Local Agency pursuant to
the terms of this Agreement using any reasonable procedure, including, but not limited to: internal evaluation
procedures, examination of program data, special analyses, on-site checking, formal audit examinations, or any
other procedures. All such monitoring shall be performed in a manner that shall not unduly interfere with the Local
Agency’s performance hereunder.

D. Final Audit Report

If an audit is performed on the Local Agency’s records for any fiscal year covering a portion of the term of this
Agreement, the Local Agency shall submit a copy of the final audit report to the State or its principal
representative at the address specified herein.

12. CONFIDENTIAL INFORMATION-STATE RECORDS

The Local Agency shall comply with the provisions of this §12 if it becomes privy to confidential information in
connection with its performance hereunder. Confidential information, includes, but is not necessarily limited to, state
records, personnel records, and information concerning individuals. Nothing in this §12 shall be construed to require
the Local Agency to violate the Colorado Open Records Act, C.R.S. §§ 24-72-1001 et seq.

A. Confidentiality

The Local Agency shall keep all State records and information confidential at all times and to comply with all laws
and regulations concerning confidentiality of information. Any request or demand by a third party for State records
and information in the possession of the Local Agency shall be immediately forwarded to the State’s principal
representative.

B. Notification

The Local Agency shall notify its agents, employees and assigns who may come into contact with State records
and confidential information that each is subject to the confidentiality requirements set forth herein, and shall
provide each with a written explanation of such requirements before they are permitted to access such records and
information.

C. Use, Security, and Retention

Confidential information of any kind shall not be distributed or sold to any third party or used by the Local
Agency or its agents in any way, except as authorized by the Agreement and as approved by the State. The Local
Agency shall provide and maintain a secure environment that ensures confidentiality of all State records and other
confidential information wherever located. Confidential information shall not be retained in any files or otherwise
by the Local Agency or its agents, except as set forth in this Agreement and approved by the State.

D. Disclosure-Liability

Disclosure of State records or other confidential information by the Local Agency for any reason may be cause for
legal action by third parties against the Local Agency, the State or their respective agents. The Local Agency is
prohibited from providing indemnification to the State pursuant to the Constitution of the State of Colorado,
Article XI, Section 1, however, the Local Agency shall be responsible for any and all claims, damages, liability
and court awards including costs, expenses, and attorney fees and related costs, incurred as a result of any act or
omission by the Local Agency, or its employees, agents, or assignees pursuant to this §12.
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13. CONFLICT OF INTEREST

The Local Agency shall not engage in any business or personal activities or practices or maintain any relationships
which conflict in any way with the full performance of the Local Agency’s obligations hereunder. The Local Agency
acknowledges that with respect to this Agreement even the appearance of a conflict of interest is harmful to the State’s
interests. Absent the State’s prior written approval, the Local Agency shall refrain from any practices, activities or
relationships that reasonably appear to be in conflict with the full performance of the Local Agency’s obligations to the
State hereunder. If a conflict or appearance exists, or if the Local Agency is uncertain whether a conflict or the
appearance of a conflict of interest exists, the Local Agency shall submit to the State a disclosure statement setting
forth the relevant details for the State’s consideration. Failure to promptly submit a disclosure statement or to follow
the State’s direction in regard to the apparent conflict constitutes a breach of this Agreement.

14. REPRESENTATIONS AND WARRANTIES

The Local Agency makes the following specific representations and warranties, each of which was relied on by the
State in entering into this Agreement.

A. Standard and Manner of Performance

The Local Agency shall perform its obligations hereunder, including in accordance with the highest professional
standard of care, skill and diligence and in the sequence and manner set forth in this Agreement.

B. Legal Authority — The Local Agency and the Local Agency’s Signatory

The Local Agency warrants that it possesses the legal authority to enter into this Agreement and that it has taken
all actions required by its procedures, by-laws, and/or applicable laws to exercise that authority, and to lawfully
authorize its undersigned signatory to execute this Agreement, or any part thereof, and to bind the Local Agency to
its terms. If requested by the State, the Local Agency shall provide the State with proof of the Local Agency’s
authority to enter into this Agreement within 15 days of receiving such request.

C. Licenses, Permits, Etc.

The Local Agency represents and warrants that as of the Effective Date it has, and that at all times during the term
hereof it shall have, at its sole expense, all licenses, certifications, approvals, insurance, permits, and other
authorization required by law to perform its obligations hereunder. The Local Agency warrants that it shall
maintain all necessary licenses, certifications, approvals, insurance, permits, and other authorizations required to
properly perform this Agreement, without reimbursement by the State or other adjustment in Agreement Funds.
Additionally, all employees and agents of the Local Agency performing Services under this Agreement shall hold
all required licenses or certifications, if any, to perform their responsibilities. The Local Agency, if a foreign
corporation or other foreign entity transacting business in the State of Colorado, further warrants that it currently
has obtained and shall maintain any applicable certificate of authority to transact business in the State of Colorado
and has designated a registered agent in Colorado to accept service of process. Any revocation, withdrawal or non-
renewal of licenses, certifications, approvals, insurance, permits or any such similar requirements necessary for the
Local Agency to properly perform the terms of this Agreement shall be deemed to be a material breach by the
Local Agency and constitute grounds for termination of this Agreement.

15. INSURANCE

The Local Agency and its contractors shall obtain and maintain insurance as specified in this section at all times during
the term of this Agreement: All policies evidencing the insurance coverage required hereunder shall be issued by
insurance companies satisfactory to the Local Agency and the State.

A. The Local Agency

i.  Public Entities
If the Local Agency is a "public entity" within the meaning of the Colorado Governmental Immunity Act,
CRS §24-10-101, et seq., as amended (the “GIA”), then the Local Agency shall maintain at all times during
the term of this Agreement such liability insurance, by commercial policy or self-insurance, as is necessary to
meet its liabilities under the GIA. The Local Agency shall show proof of such insurance satisfactory to the
State, if requested by the State. The Local Agency shall require each Agreement with their Consultant and
Contractor, that are providing Goods or Services hereunder, to include the insurance requirements necessary
to meet Consultant or Contractor liabilities under the GIA.

ii. Non-Public Entities
If the Local Agency is not a "public entity" within the meaning of the Governmental Immunity Act, the Local
Agency shall obtain and maintain during the term of this Agreement insurance coverage and policies meeting
the same requirements set forth in §15(B) with respect to sub-contractors that are not "public entities".
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B.

16.

Contractors

The Local Agency shall require each contract with Contractors, Subcontractors, or Consultants, other than those

that are public entities, providing Goods or Services in connection with this Agreement, to include insurance

requirements substantially similar to the following:

i.  Worker’s Compensation
Worker’s Compensation Insurance as required by State statute, and Employer’s Liability Insurance covering
all of the Local Agency’s Contractors, Subcontractors, or Consultant’s employees acting within the course and
scope of their employment.

ii. General Liability
Commercial General Liability Insurance written on ISO occurrence form CG 00 01 10/93 or equivalent,
covering premises operations, fire damage, independent contractors, products and completed operations,
blanket liability, personal injury, and advertising liability with minimum limits as follows: (a) $1,000,000
each occurrence; (b) $1,000,000 general aggregate; (c) $1,000,000 products and completed operations
aggregate; and (d) $50,000 any one fire. If any aggregate limit is reduced below $1,000,000 because of claims
made or paid, contractors, subcontractors, and consultants shall immediately obtain additional insurance to
restore the full aggregate limit and furnish to the Local Agency a certificate or other document satisfactory to
the Local Agency showing compliance with this provision.

iii. Automobile Liability
Automobile Liability Insurance covering any auto (including owned, hired and non-owned autos) with a
minimum limit of $1,000,000 each accident combined single limit.

iv. Additional Insured
The Local Agency and the State shall be named as additional insured on the Commercial General Liability
policies (leases and construction contracts require additional insured coverage for completed operations on
endorsements CG 2010 11/85, CG 2037, or equivalent).

v. Primacy of Coverage
Coverage required of the Consultants or Contractors shall be primary over any insurance or self-insurance
program carried by the Local Agency or the State.

vi. Cancellation
The above insurance policies shall include provisions preventing cancellation or non-renewal without at least
45 days prior notice to the Local Agency and the State by certified mail.

vii. Subrogation Waiver
All insurance policies in any way related to this Agreement and secured and maintained by the Local
Agency’s Consultants or Contractors as required herein shall include clauses stating that each carrier shall
waive all rights of recovery, under subrogation or otherwise, against the Local Agency or the State, its
agencies, institutions, organizations, officers, agents, employees, and volunteers.

Certificates

The Local Agency and all Contractors, subcontractors, or Consultants shall provide certificates showing insurance
coverage required hereunder to the State within seven business days of the Effective Date of this Agreement. No
later than 15 days prior to the expiration date of any such coverage, the Local Agency and each contractor,
subcontractor, or consultant shall deliver to the State or the Local Agency certificates of insurance evidencing
renewals thereof. In addition, upon request by the State at any other time during the term of this Agreement or any
sub-contract, the Local Agency and each contractor, subcontractor, or consultant shall, within 10 days of such
request, supply to the State evidence satisfactory to the State of compliance with the provisions of this §15.

DEFAULT-BREACH

Defined

In addition to any breaches specified in other sections of this Agreement, the failure of either Party to perform any
of its material obligations hereunder in whole or in part or in a timely or satisfactory manner constitutes a breach.

Notice and Cure Period

In the event of a breach, notice of such shall be given in writing by the aggrieved Party to the other Party in the
manner provided in §18. If such breach is not cured within 30 days of receipt of written notice, or if a cure cannot
be completed within 30 days, or if cure of the breach has not begun within 30 days and pursued with due diligence,
the State may exercise any of the remedies set forth in §17. Notwithstanding anything to the contrary herein, the
State, in its sole discretion, need not provide advance notice or a cure period and may immediately terminate this
Agreement in whole or in part if reasonably necessary to preserve public safety or to prevent immediate public
crisis.

Document Builder Generated Page 12 of 20

P. 164



17. REMEDIES

If the Local Agency is in breach under any provision of this Agreement, the State shall have all of the remedies listed
in this §17 in addition to all other remedies set forth in other sections of this Agreement following the notice and cure
period set forth in §16(B). The State may exercise any or all of the remedies available to it, in its sole discretion,
concurrently or consecutively.

A. Termination for Cause and/or Breach

If the Local Agency fails to perform any of its obligations hereunder with such diligence as is required to ensure
its completion in accordance with the provisions of this Agreement and in a timely manner, the State may notify
the Local Agency of such non-performance in accordance with the provisions herein. If the Local Agency
thereafter fails to promptly cure such non-performance within the cure period, the State, at its option, may
terminate this entire Agreement or such part of this Agreement as to which there has been delay or a failure to
properly perform. Exercise by the State of this right shall not be deemed a breach of its obligations hereunder. The
Local Agency shall continue performance of this Agreement to the extent not terminated, if any.

B. Obligations and Rights

To the extent specified in any termination notice, the Local Agency shall not incur further obligations or render
further performance hereunder past the effective date of such notice, and shall terminate outstanding orders and
sub-Agreements with third parties. However, the Local Agency shall complete and deliver to the State all Work,
Services and Goods not cancelled by the termination notice and may incur obligations as are necessary to do so
within this Agreement’s terms. At the sole discretion of the State, the Local Agency shall assign to the State all of
the Local Agency's right, title, and interest under such terminated orders or sub-Agreements. Upon termination,
the Local Agency shall take timely, reasonable and necessary action to protect and preserve property in the
possession of the Local Agency in which the State has an interest. All materials owned by the State in the
possession of the Local Agency shall be immediately returned to the State. All Work Product, at the option of the
State, shall be delivered by the Local Agency to the State and shall become the State’s property.

C. Payments

The State shall reimburse the Local Agency only for accepted performance received up to the date of termination.
If, after termination by the State, it is determined that the Local Agency was not in default or that the Local
Agency's action or inaction was excusable, such termination shall be treated as a termination in the public interest
and the rights and obligations of the Parties shall be the same as if this Agreement had been terminated in the
public interest, as described herein.

D. Damages and Withholding

Notwithstanding any other remedial action by the State, the Local Agency also shall remain liable to the State for
any damages sustained by the State by virtue of any breach under this Agreement by the Local Agency and the
State may withhold any payment to the Local Agency for the purpose of mitigating the State’s damages, until such
time as the exact amount of damages due to the State from the Local Agency is determined. The State may
withhold any amount that may be due to the Local Agency as the State deems necessary to protect the State,
including loss as a result of outstanding liens or claims of former lien holders, or to reimburse the State for the
excess costs incurred in procuring similar goods or services. The Local Agency shall be liable for excess costs
incurred by the State in procuring from third parties replacement Work, Services or substitute Goods as cover.

E. Early Termination in the Public Interest

The State is entering into this Agreement for the purpose of carrying out the public policy of the State of Colorado,
as determined by its Governor, General Assembly, and/or Courts. If this Agreement ceases to further the public
policy of the State, the State, in its sole discretion, may terminate this Agreement in whole or in part. Exercise by
the State of this right shall not constitute a breach of the State’s obligations hereunder. This subsection shall not
apply to a termination of this Agreement by the State for cause or breach by the Local Agency, which shall be
governed by §17(A) or as otherwise specifically provided for herein.
i. Method and Content
The State shall notify the Local Agency of the termination in accordance with §18, specifying the effective
date of the termination and whether it affects all or a portion of this Agreement.
ii. Obligations and Rights
Upon receipt of a termination notice, the Local Agency shall be subject to and comply with the same
obligations and rights set forth in §17(A)(1).
iii. Payments
If this Agreement is terminated by the State pursuant to this §17(B), the Local Agency shall be paid an
amount which bears the same ratio to the total reimbursement under this Agreement as the Services
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satisfactorily performed bear to the total Services covered by this Agreement, less payments previously made.
Additionally, if this Agreement is less than 60% completed, the State may reimburse the Local Agency for a
portion of actual out-of-pocket expenses (not otherwise reimbursed under this Agreement) incurred by the
Local Agency which are directly attributable to the uncompleted portion of the Local Agency’s obligations
hereunder; provided that the sum of any and all reimbursement shall not exceed the maximum amount payable
to the Local Agency hereunder.

F. Remedies Not Involving Termination

The State, its sole discretion, may exercise one or more of the following remedies in addition to other remedies

available to it:

i.  Suspend Performance
Suspend the Local Agency’s performance with respect to all or any portion of this Agreement pending
necessary corrective action as specified by the State without entitling the Local Agency to an adjustment in
price/cost or performance schedule. The Local Agency shall promptly cease performance and incurring costs
in accordance with the State’s directive and the State shall not be liable for costs incurred by the Local
Agency after the suspension of performance under this provision.

ii. Withhold Payment
Withhold payment to the Local Agency until corrections in the Local Agency’s performance are satisfactorily
made and completed.

iii. Deny Payment
Deny payment for those obligations not performed that due to the Local Agency’s actions or inactions cannot
be performed or, if performed, would be of no value to the State; provided that any denial of payment shall be
reasonably related to the value to the State of the obligations not performed.

iv. Removal
Demand removal of any of the Local Agency’s employees, agents, or contractors whom the State deems
incompetent, careless, insubordinate, unsuitable, or otherwise unacceptable, or whose continued relation to
this Agreement is deemed to be contrary to the public interest or not in the State’s best interest.

v. Intellectual Property
If the Local Agency infringes on a patent, copyright, trademark, trade secret or other intellectual property
right while performing its obligations under this Agreement, the Local Agency shall, at the State’s option (a)
obtain for the State or the Local Agency the right to use such products and services; (b) replace any Goods,
Services, or other product involved with non-infringing products or modify them so that they become non-
infringing; or, (c) if neither of the foregoing alternatives are reasonably available, remove any infringing
Goods, Services, or products and refund the price paid therefore to the State.

18. NOTICES and REPRESENTATIVES

Each individual identified below is the principal representative of the designating Party. All notices required to be
given hereunder shall be hand delivered with receipt required or sent by certified or registered mail to such Party’s
principal representative at the address set forth below. In addition to but not in lieu of a hard-copy notice, notice also
may be sent by e-mail to the e-mail addresses, if any, set forth below. Either Party may from time to time designate by
written notice substitute addresses or persons to whom such notices shall be sent. Unless otherwise provided herein, all
notices shall be effective upon receipt.

A. If to State: B. If to the Local Agency:
CDOT Region: 4 City of Loveland
Long Nguyen Jeff Bailey
Project Manager Public Works Department
1420 2nd Street 500 East Third
Greeley, CO 80631 Loveland, CO 80537
(970) 350-2126 970-962-2703

19. RIGHTS IN DATA, DOCUMENTS, AND COMPUTER SOFTWARE

Any software, research, reports, studies, data, photographs, negatives or other documents, drawings, models, materials,
or work product of any type, including drafts, prepared by the Local Agency in the performance of its obligations
under this Agreement shall be the exclusive property of the State and all Work Product shall be delivered to the State
by the Local Agency upon completion or termination hereof. The State’s exclusive rights in such Work Product shall
include, but not be limited to, the right to copy, publish, display, transfer, and prepare derivative works. The Local
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Agency shall not use, willingly allow, cause or permit such Work Product to be used for any purpose other than the
performance of the Local Agency's obligations hereunder without the prior written consent of the State.

20. GOVERNMENTAL IMMUNITY

Notwithstanding any other provision to the contrary, nothing herein shall constitute a waiver, express or implied, of
any of the immunities, rights, benefits, protection, or other provisions of the Colorado Governmental Immunity Act,
CRS §24-10-101, et seq., as amended. Liability for claims for injuries to persons or property arising from the
negligence of the State of Colorado, its departments, institutions, agencies, boards, officials, and employees and of the
Local Agency is controlled and limited by the provisions of the Governmental Immunity Act and the risk management
statutes, CRS §24-30-1501, et seq., as amended.

21. STATEWIDE CONTRACT MANAGEMENT SYSTEM

If the maximum amount payable to the Local Agency under this Agreement is $100,000 or greater, either on the
Effective Date or at any time thereafter, this §21 applies.

The Local Agency agrees to be governed, and to abide, by the provisions of CRS §24-102-205, §24-102-206, §24-103-
601, §24-103.5-101 and §24-105-102 concerning the monitoring of vendor performance on state agreements/contracts
and inclusion of agreement/contract performance information in a statewide contract management system.

The Local Agency’s performance shall be subject to Evaluation and Review in accordance with the terms and
conditions of this Agreement, State law, including CRS §24-103.5-101, and State Fiscal Rules, Policies and Guidance.
Evaluation and Review of the Local Agency’s performance shall be part of the normal Agreement administration
process and the Local Agency’s performance will be systematically recorded in the statewide Agreement Management
System. Areas of Evaluation and Review shall include, but shall not be limited to quality, cost and timeliness.
Collection of information relevant to the performance of the Local Agency’s obligations under this Agreement shall be
determined by the specific requirements of such obligations and shall include factors tailored to match the requirements
of the Local Agency’s obligations. Such performance information shall be entered into the statewide Contract
Management System at intervals established herein and a final Evaluation, Review and Rating shall be rendered within
30 days of the end of the Agreement term. The Local Agency shall be notified following each performance Evaluation
and Review, and shall address or correct any identified problem in a timely manner and maintain work progress.

Should the final performance Evaluation and Review determine that the Local Agency demonstrated a gross failure to
meet the performance measures established hereunder, the Executive Director of the Colorado Department of
Personnel and Administration (Executive Director), upon request by CDOT, and showing of good cause, may debar the
Local Agency and prohibit the Local Agency from bidding on future Agreements. The Local Agency may contest the
final Evaluation, Review and Rating by: (a) filing rebuttal statements, which may result in either removal or correction
of the evaluation (CRS §24-105-102(6)), or (b) under CRS §24-105-102(6), exercising the debarment protest and
appeal rights provided in CRS §§24-109-106, 107, 201 or 202, which may result in the reversal of the debarment and
reinstatement of the Local Agency, by the Executive Director, upon showing of good cause.

22. FEDERAL REQUIREMENTS

The Local Agency and/or their contractors, subcontractors, and consultants shall at all times during the execution of
this Agreement strictly adhere to, and comply with, all applicable federal and state laws, and their implementing
regulations, as they currently exist and may hereafter be amended.

23. DISADVANTAGED BUSINESS ENTERPRISE (DBE)

The Local Agency will comply with all requirements of Exhibit G and the Local Agency Contract Administration
Checklist regarding DBE requirements for the Work, except that if the Local Agency desires to use its own DBE
program to implement and administer the DBE provisions of 49 C.F.R. Part 26 under this Agreement, it must submit a
copy of its program’s requirements to the State for review and approval before the execution of this Agreement. If the
Local Agency uses any State- approved DBE program for this Agreement, the Local Agency shall be solely
responsible to defend that DBE program and its use of that program against all legal and other challenges or
complaints, at its sole cost and expense. Such responsibility includes, without limitation, determinations concerning
DBE eligibility requirements and certification, adequate legal and factual bases for DBE goals and good faith efforts.
State approval (if provided) of the Local Agency’s DBE program does not waive or modify the sole responsibility of
the Local Agency for use of its program.

24. DISPUTES

Except as otherwise provided in this Agreement, any dispute concerning a question of fact arising under this
Agreement which is not disposed of by agreement shall be decided by the Chief Engineer of the Department of
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Transportation. The decision of the Chief Engineer will be final and conclusive unless, within 30 calendar days after
the date of receipt of a copy of such written decision, the Local Agency mails or otherwise furnishes to the State a
written appeal addressed to the Executive Director of CDOT. In connection with any appeal proceeding under this
clause, the Local Agency shall be afforded an opportunity to be heard and to offer evidence in support of its appeal.
Pending final decision of a dispute hereunder, the Local Agency shall proceed diligently with the performance of this
Agreement in accordance with the Chief Engineer’s decision. The decision of the Executive Director or his duly
authorized representative for the determination of such appeals shall be final and conclusive and serve as final agency
action. This dispute clause does not preclude consideration of questions of law in connection with decisions provided
for herein. Nothing in this Agreement, however, shall be construed as making final the decision of any administrative
official, representative, or board on a question of law.

25. GENERAL PROVISIONS

A. Assignment

The Local Agency’s rights and obligations hereunder are personal and may not be transferred, assigned or
subcontracted without the prior written consent of the State. Any attempt at assignment, transfer, or subcontracting
without such consent shall be void. All assignments and subcontracts approved by the Local Agency or the State
are subject to all of the provisions hereof. The Local Agency shall be solely responsible for all aspects of
subcontracting arrangements and performance.

B. Binding Effect

Except as otherwise provided in §25(A), all provisions herein contained, including the benefits and burdens, shall
extend to and be binding upon the Parties’ respective heirs, legal representatives, successors, and assigns.

C. Captions

The captions and headings in this Agreement are for convenience of reference only, and shall not be used to
interpret, define, or limit its provisions.

D. Counterparts

This Agreement may be executed in multiple identical original counterparts, all of which shall constitute one
agreement.

E. Entire Understanding

This Agreement represents the complete integration of all understandings between the Parties and all prior
representations and understandings, oral or written, are merged herein. Prior or contemporaneous addition,
deletion, or other amendment hereto shall not have any force or affect whatsoever, unless embodied herein.

F. Indemnification - General

If Local Agency is not a “public entity” within the meaning of the Colorado Governmental Immunity Act, CRS
§24-10-101, et seq., the Local Agency shall indemnify, save, and hold harmless the State, its employees and
agents, against any and all claims, damages, liability and court awards including costs, expenses, and attorney fees
and related costs, incurred as a result of any act or omission by the Local Agency, or its employees, agents,
subcontractors or assignees pursuant to the terms of this Agreement. This clause is not applicable to a Local
Agency that is a "public entity" within the meaning of the Colorado Governmental Immunity Act, CRS §24-10-
101, et seq.

G. Jurisdiction and Venue
All suits, actions, or proceedings related to this Agreement shall be held in the State of Colorado and exclusive
venue shall be in the City and County of Denver.

H. Limitations of Liability

Any and all limitations of liability and/or damages in favor of the Local Agency contained in any document
attached to and/or incorporated by reference into this Agreement, whether referred to as an exhibit, attachment,
schedule, or any other name, are void and of no effect. This includes, but is not necessarily limited to, limitations
on (i) the types of liabilities, (ii) the types of damages, (iii) the amount of damages, and (iv) the source of payment
for damages.

I. Modification
i. By the Parties
Except as specifically provided in this Agreement, modifications of this Agreement shall not be effective

unless agreed to in writing by both parties in an amendment to this Agreement, properly executed and
approved in accordance with applicable Colorado State law, State Fiscal Rules, and Office of the State

Document Builder Generated Page 16 of 20

P. 168



P. 169

Controller Policies, including, but not limited to, the policy entitled MODIFICATIONS OF AGREEMENTS -
TOOLS AND FORMS.

ii. By Operation of Law
This Agreement is subject to such modifications as may be required by changes in Federal or Colorado State
law, or their implementing regulations. Any such required modification automatically shall be incorporated
into and be part of this Agreement on the effective date of such change, as if fully set forth herein

Order of Precedence

The provisions of this Agreement shall govern the relationship of the State and the Local Agency. In the event of
conflicts or inconsistencies between this Agreement and its exhibits and attachments, such conflicts or
inconsistencies shall be resolved by reference to the documents in the following order of priority:

i.  Colorado Special Provisions,

ii.  The provisions of the main body of this Agreement,

iii. Exhibit A (Scope of Work),

iv.  Exhibit B (Local Agency Resolution),

v.  Exhibit C (Funding Provisions),

vi. Exhibit D (Option Letter),

vii. Exhibit E (Local Agency Contract Administration Checklist),

viii. Other exhibits in descending order of their attachment.

K. Severability

Provided this Agreement can be executed and performance of the obligations of the Parties accomplished within
its intent, the provisions hereof are severable and any provision that is declared invalid or becomes inoperable for
any reason shall not affect the validity of any other provision hereof.

L. Survival of Certain Agreement Terms

Notwithstanding anything herein to the contrary, provisions of this Agreement requiring continued performance,
compliance, or effect after termination hereof, shall survive such termination and shall be enforceable by the State
if the Local Agency fails to perform or comply as required.

M. Taxes

The State is exempt from all federal excise taxes under IRC Chapter 32 (No. 84-730123K) and from all State and
local government sales and use taxes under CRS §§39-26-101 and 201 et seq. Such exemptions apply when
materials are purchased or services rendered to benefit the State; provided however, that certain political
subdivisions (e.g., City of Denver) may require payment of sales or use taxes even though the product or service is
provided to the State. The Local Agency shall be solely liable for paying such taxes as the State is prohibited from
paying for or reimbursing the Local Agency for them

N. Third Party Beneficiaries

Enforcement of this Agreement and all rights and obligations hereunder are reserved solely to the Parties, and not
to any third party. Any services or benefits which third parties receive as a result of this Agreement are incidental
to the Agreement, and do not create any rights for such third parties.

0. Waiver

Waiver of any breach of a term, provision, or requirement of this Agreement, or any right or remedy hereunder,
whether explicitly or by lack of enforcement, shall not be construed or deemed as a waiver of any subsequent
breach of such term, provision or requirement, or of any other term, provision, or requirement.

THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK
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26. COLORADO SPECIAL PROVISIONS

The Special Provisions apply to all Agreements except where noted in italics.

1. CONTROLLER'S APPROVAL. CRS §24-30-202 (1).
This Agreement shall not be deemed valid until it has been approved by the Colorado State Controller or designee.

2. FUND AVAILABILITY. CRS §24-30-202(5.5).

Financial obligations of the State payable after the current fiscal year are contingent upon funds for that purpose
being appropriated, budgeted, and otherwise made available.

3. GOVERNMENTAL IMMUNITY.

No term or condition of this Agreement shall be construed or interpreted as a waiver, express or implied, of any of
the immunities, rights, benefits, protections, or other provisions, of the Colorado Governmental Immunity Act,
CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 U.S.C. §§1346(b) and 2671 et seq., as applicable now
or hereafter amended.

4. INDEPENDENT CONTRACTOR.

The Local Agency shall perform its duties hereunder as an independent contractor and not as an employee. Neither
The Local Agency nor any agent or employee of The Local Agency shall be deemed to be an agent or employee of
the State. The Local Agency and its employees and agents are not entitled to unemployment insurance or workers
compensation benefits through the State and the State shall not pay for or otherwise provide such coverage for The
Local Agency or any of its agents or employees. Unemployment insurance benefits shall be available to The Local
Agency and its employees and agents only if such coverage is made available by The Local Agency or a third
party. The Local Agency shall pay when due all applicable employment taxes and income taxes and local head
taxes incurred pursuant to this Agreement. The Local Agency shall not have authorization, express or implied, to
bind the State to any Agreement, liability or understanding, except as expressly set forth herein. The Local Agency
shall (a) provide and keep in force workers' compensation and unemployment compensation insurance in the
amounts required by law, (b) provide proof thereof when requested by the State, and (c) be solely responsible for
its acts and those of its employees and agents.

5. COMPLIANCE WITH LAW.

The Local Agency shall strictly comply with all applicable federal and State laws, rules, and regulations in effect
or hereafter established, including, without limitation, laws applicable to discrimination and unfair employment
practices.

6. CHOICE OF LAW.

Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the interpretation, execution,
and enforcement of this Agreement. Any provision included or incorporated herein by reference which conflicts
with said laws, rules, and regulations shall be null and void. Any provision incorporated herein by reference which
purports to negate this or any other Special Provision in whole or in part shall not be valid or enforceable or
available in any action at law, whether by way of complaint, defense, or otherwise. Any provision rendered null
and void by the operation of this provision shall not invalidate the remainder of this Agreement, to the extent
capable of execution.

7. BINDING ARBITRATION PROHIBITED.

The State of Colorado does not agree to binding arbitration by any extra-judicial body or person. Any provision to
the contrary in this contact or incorporated herein by reference shall be null and void.

8. SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00.

State or other public funds payable under this Agreement shall not be used for the acquisition, operation, or
maintenance of computer software in violation of federal copyright laws or applicable licensing restrictions. The
Local Agency hereby certifies and warrants that, during the term of this Agreement and any extensions, The Local
Agency has and shall maintain in place appropriate systems and controls to prevent such improper use of public
funds. If the State determines that The Local Agency is in violation of this provision, the State may exercise any
remedy available at law or in equity or under this Agreement, including, without limitation, immediate termination
of this Agreement and any remedy consistent with federal copyright laws or applicable licensing restrictions.

9. EMPLOYEE FINANCIAL INTEREST. CRS §§24-18-201 and 24-50-507.

The signatories aver that to their knowledge, no employee of the State has any personal or beneficial interest
whatsoever in the service or property described in this Agreement. The Local Agency has no interest and shall not
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12.

acquire any interest, direct or indirect, that would conflict in any manner or degree with the performance of The
Local Agency’s services and The Local Agency shall not employ any person having such known interests.

VENDOR OFFSET. CRS §§24-30-202 (1) and 24-30-202.4.

[Not Applicable to intergovernmental agreements]. Subject to CRS §24-30-202.4 (3.5), the State Controller may
withhold payment under the State’s vendor offset intercept system for debts owed to State agencies for: (a) unpaid
child support debts or child support arrearages; (b) unpaid balances of tax, accrued interest, or other charges
specified in CRS §39-21-101, et seq.; (c) unpaid loans due to the Student Loan Division of the Department of
Higher Education; (d) amounts required to be paid to the Unemployment Compensation Fund; and (e) other
unpaid debts owing to the State as a result of final agency determination or judicial action.

PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101.

[Not Applicable to Agreements relating to the offer, issuance, or sale of securities, investment advisory services
or fund management services, sponsored projects, intergovernmental Agreements, or information technology
services or products and services]. The Local Agency certifies, warrants, and agrees that it does not knowingly
employ or contract with an illegal alien who shall perform work under this Agreement and shall confirm the
employment eligibility of all employees who are newly hired for employment in the United States to perform work
under this Agreement, through participation in the E-Verify Program or the State program established pursuant to
CRS §8-17.5-102(5)(c), The Local Agency shall not knowingly employ or contract with an illegal alien to perform
work under this Agreement or enter into a contract with a subcontractor that fails to certify to The Local Agency
that the subcontractor shall not knowingly employ or contract with an illegal alien to perform work under this
Agreement. The Local Agency (a) shall not use E-Verify Program or State program procedures to undertake pre-
employment screening of job applicants while this Agreement is being performed, (b) shall notify the
subcontractor and the contracting State agency within three days if The Local Agency has actual knowledge that a
subcontractor is employing or contracting with an illegal alien for work under this Agreement, (c) shall terminate
the subcontract if a subcontractor does not stop employing or contracting with the illegal alien within three days of
receiving the notice, and (d) shall comply with reasonable requests made in the course of an investigation,
undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of Labor and Employment. If The Local
Agency participates in the State program, The Local Agency shall deliver to the contracting State agency,
Institution of Higher Education or political subdivision, a written, notarized affirmation, affirming that The Local
Agency has examined the legal work status of such employee, and shall comply with all of the other requirements
of the State program. If The Local Agency fails to comply with any requirement of this provision or CRS §8-17.5-
101 et seq., the contracting State agency, institution of higher education or political subdivision may terminate this
Agreement for breach and, if so terminated, The Local Agency shall be liable for damages.

PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101.

The Local Agency, if a natural person eighteen (18) years of age or older, hereby swears and affirms under penalty
of perjury that he or she (a) is a citizen or otherwise lawfully present in the United States pursuant to federal law,
(b) shall comply with the provisions of CRS §24-76.5-101 et seq., and (c) has produced one form of identification
required by CRS §24-76.5-103 prior to the effective date of this Agreement.

SPs Effective 1/1/09
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27. SIGNATURE PAGE
Agreement Routing Number: 15 HA4 70823

THE PARTIES HERETO HAVE EXECUTED THIS AGREEMENT

* Persons signing for The Local Agency hereby swear and affirm that they are authorized to act on The Local
Agency’s behalf and acknowledge that the State is relying on their representations to that effect.

THE LOCAL AGENCY STATE OF COLORADO
City of Loveland John W. Hickenlooper, GOVERNOR
Colorado Department of Transportation
Print: Donald E. Hunt, Executive Director
Title: _
By: Scott McDaniel, PE, Chief Engineer
*Signature Date:
Date:
2nd Local Agency Signature if needed LEGAL REVIEW
John W, Suthers, Attorney General
Print:
By:
Title: Signature - Assistant Attorney General
*Signature Date:
Date:

ALL AGREEMENTS REQUIRE APPROVAL BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Agreements. This Agreement is not valid until signed
and dated below by the State Controller or delegate. The Local Agency is not authorized to begin performance until such
time. If The Local Agency begins performing prior thereto, the State of Colorado is not obligated to pay The Local
Agency for such performance or for any goods and/or services provided hereunder.

STATE CONTROLLER
Robert Jaros, CPA, MBA, JD

By:

Colorado Department of Transportation

Date:
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28. EXHIBIT A — SCOPE OF WORK

DESIGN DATA

Page 1t03

COLORADO DEPARTMENT OF TRANSPORTATION

Orig.Date: 10/28/2013

Project Codse # (SA%): 19886 I STIP#: SR46600

Rev.Date:

Project #: STU M830-067

Revision #: 0

PE Project Code:

Regon # 04

Status: &} Preliminary [ Final

Submitted By PM: TUTTLET

[0 Revised

\pproved by Program Eng

Date:

System

Project Description: I-25 & Crossroad Bivd Anti#lcing

County: 068

Municipality: Loveland

Revised by:

System Code: O-Other Federai-Aid Highway

Oversight By: Delegated/Locally Administered

Date:

Geographic Location: |-25 / CROSSROADS INTERCHANGE

Planned Length: 0.500

| Type of Terrain: Plains

Descri dC

flmpr

ption of Prop: i
INSTALL ANTI-ICING SYSTEM

(Attach map showing site ocation)

Project Characteristics (Proposed) Median (Type): [] Depressed [] Painted [] Raised [] None
[7] Lighting [ Handicap Ramps [] Trafiic Control Signals [] Striping
] Curb and Gutter [ Curb Only [0 Lef-TumSlots [ C Width=
(7] Sidwalk Width= [] Bikeway Width= [} Right-Tum Slots [} C: Width=
[] Parking Lane Width= [] Detours Sligning [] Construction [] Permanent
] Landscaping requirements (description): ] Other (description):
Right of Way YasMNo Est. # Utllitles (list namas of known utility companies)
ROW &/or Perm. Easemant Required No
Relocation Required No
Temporary Easement Required: No
Changes in Access: No
Changes to Connecting Roads: No
Railroad Crossings # of Crossings:
Recommendations :
Environmental Type: Approved On: Project Code # Cleared Under: Project # Cleared Under:
None /1
Comments:
Coordination
{0 Withdrawn Lands (Power Sites, Reservoirs, Etc.) Cleared through BLM or Forest Service Office Irigation Ditch Name:
{0 New Traffic Ordinance Required {J Modfy Schedule of Existing Ordinance Muncipality: Loveland
Other:
Construction Method | Advertised By: | NoAd Reason: | Entity / Agency Contact Name: Phone #:
None Design
Safety Considerations Project Under: Guardrail meets current standards: No
{Q Variance in Minimum Design Standards Required [0 Safety project not ali standards |Comments:

O Justification Attached
("] Bridge(see item 12)

[0 Request to be Submitted
[ _See Remarks

addressed

[ Stage Construction (explain in remarks)

3R projects

Safety Evaluation Complete (date):
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The final project will include design, bidding, construction and installation of all equipment necessary for the system operation.
The majority of the system's conduit was i di dabout i i
2010, including equipping the retailing walls under the overpass for 25 with conduit for future spray nozzls locations. A smalil
amount of conduit will need to be extended along the ramps as well as within the central istands of the roundabouts. However,
crossing the roadways via boring or open cutting of roadways to install conduit should nct be naecessary to complete the work,
therefore reducing the impacts of the travelling public. This work within this project will adhere to ail applicable local, state,

and federal rules and regulations.

in

when the i hange was modified to include

The project is scheduled to have an FIR/FOR in June 2016, and will be advertised in July 2018. Construction Is scheduled to begin
in October 2016.

A detailed schedule will be ished by the city of Loveland thres weeks after the execution of the project contract between the
City of Loveland and CDOT.

Page 3 of 3 Project Code #(SA#): Project #: Revise Date:
19886 STU M830-067
mjor Structures S= to stay, R= to be removed, P= proposed new structure
Reference Standard Structure Sbuctural | Horizontal Vertical Year

Structure 1D# v Length Point Feature Intersected Width Roadway Capacity | Cl Cl Built
Proposed T of Bridges to R in in Place(add bridge rail, capacity, and allowable surfacing thick ):
Lkl Remarks
Project Scope:
This project will include installation of an anti-icing spray system for the off ramps and roundab at 125 [Cr ds Bivd
i hange. This syst: ically applies chemi to treat the adij; t roadway to prevent formation of ice, and includes
tanks for liquid storage anti-icing chemicals, pumps, distribution lines, spray nozzles, roadway condition sensors and video

for system ight. The system also will include the latest in control systems for detection of the initial stages of ice

formation and ic application of chemical ice p i
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29. EXHIBIT B - LOCAL AGENCY RESOLUTION

LOCAL AGENCY
ORDINANCE
or
RESOLUTION

Page 1 of 1



30. EXHIBIT C — FUNDING PROVISIONS
A. Cost of Work Estimate

The Local Agency has estimated the total cost the Work, which is to be funded as follows:

1

. Federal Funds $200,000.00

. Local Agency Matching Funds $50,000.00

. Federal Share $0.00

. Local Agency

. Federal Funds Budgeted (1a) $200,000.00
. Less Estimated Federal Share of CDOT-Incurred Costs (2a) $0.00
TOTAL ESTIMATED PAYMENT TO LOCAL AGENCY $200,000.00
FOR CDOT ENCUMBRANCE PURPOSES
Total Encumbrance Amount $250,000.00
Less ROW Acquisition 3111 and/or ROW Relocation 3109 $0.00

BUDGETED FUNDS

(80% of Participating Costs)

(20% of Participating Costs)

TOTAL BUDGETED FUNDS $250,000.00

ESTIMATED CDOT-INCURRED COSTS

(0% of Participating Costs)

Local Agency Share of Participating Costs $0.00
Non-Participating Costs (Including Non-

Participating Indirects) $0.00
Estimated to be Billed to Local Agency $0.00
TOTAL ESTIMATED CDOT-INCURRED COSTS $0.00

ESTIMATED PAYMENT TO LOCAL AGENCY

Net to be encumbered as follows:

$250,000.00

NOTE: The funds are currently not available; the funding will become
available after federal authorization and execution of an Option
Letter(s) (Exhibit D).

WBS Element 19886.10.30, Design | 3020 $0.00
WBS Element 19886.20.10; Const | 3301 $0.00
WBS Element 19886.21.50] Misc 3404 $0.00

Page 1 of 2
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B. Matching Funds

The matching ratio for the federal participating funds for this Work is 80% federal-aid funds
(CFDA #20.205) to 20% Local Agency funds, it being understood that such ratio applies only to
the $250,000.00 that is eligible for federal participation, it being further understood that all
non-participating costs are borne by the Local Agency at 100%. If the total participating cost of
performance of the Work exceeds $250,000.00, and additional federal funds are made available
for the Work, the Local Agency shall pay 20% of all such costs eligible for federal participation
and 100% of all non-participating costs; if additional federal funds are not made available, the
Local Agency shall pay all such excess costs. If the total participating cost of performance of the
Work is less than $250,000.00, then the amounts of Local Agency and federal-aid funds will be
decreased in accordance with the funding ratio described herein. The performance of the Work
shall be at no cost to the State.

C. Maximum Amount Payable

The maximum amount payable to the Local Agency under this Agreement shall be $200,000.00
(For CDOT accounting purposes, the federal funds of $200,000.00 and the Local Agency
matching funds of $50,000.00 will be encumbered for a total encumbrance of $250,000.00),
unless such amount is increased by an appropriate written modification to this Agreement
executed before any increased cost is incurred. NOTE: The funds are currently not available;
the funding will become available after federal authorization and execution of an Option
Letter(s) (Exhibit D). 1t is understood and agreed by the parties hereto that the total cost of the
Work stated hereinbefore is the best estimate available, based on the design data as approved
at the time of execution of this Agreement, and that such cost is subject to revisions (in accord
with the procedure in the previous sentence) agreeable to the parties prior to bid and award.

D. Single Audit Act Amendment
All state and local government and non-profit organizations receiving more than $500,000 from
all funding sources defined as federal financial assistance for Single Audit Act Amendment
purposes shall comply with the audit requirements of OMB Circular A-133 (Audits of States,
Local Governments and Non-Profit Organizations) see also, 49 C.F.R. 18.20 through 18.26. The
Single Audit Act Amendment requirements applicable to the Local Agency receiving federal
funds are as follows:
i. Expenditure less than $500,000
If the Local Agency expends less than $500,000 in Federal funds (all federal sources, not
just Highway funds) in its fiscal year then this requirement does not apply.
iii. Expenditure exceeding $500,000-Highway Funds Only
If the Local Agency expends more than $500,000 in Federal funds, but only received federal
Highway funds (Catalog of Federal Domestic Assistance, CFDA 20.205) then a program
specific audit shall be performed. This audit will examine the “financial” procedures and
processes for this program area.
iii. Expenditure exceeding $500,000-Multiple Funding Sources
If the Local Agency expends more than $500,000 in Federal funds, and the Federal funds
are from multiple sources (FTA, HUD, NPS, etc.) then the Single Audit Act applies, which is
an audit on the entire organization/entity.
iv. Independent CPA
Single Audit shall only be conducted by an independent CPA, not by an auditor on staff. An
audit is an allowable direct or indirect cost.
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31. EXHIBIT D - OPTION LETTER

SAMPLE IGA OPTION LETTER

(This option has been created by the Office of the State Controller for CDOT use only)
NOTE: This option is limited to the specific contract scenarios listed below
AND may be used in place of exercising a formal amendment.

Date: State Fiscal Year: | Option Letter No. Option Letter CMS Routing #

Option Letter SAP #

Original Contract CMS # Original Contract SAP #

Vendor name:

SUBJECT:

A. Option to unilaterally authorize the Local Agency to begin a phase which may include Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous ONLY (does not apply to
Acquisition/Relocation or Railroads) and to update encumbrance amounts(a new Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

B. Option to unilaterally transfer funds from one phase to another phase (a new Exhibit C must be
attached with the option letter and shall be labeled C-1, future changes for this option shall be
labeled as follows: C-2, C-3, C-4, etc.).

C. Option to unilaterally do both A and B (a new Exhibit C must be attached with the option letter and
shall be labeled C-1, future changes for this option shall be labeled as follows: C-2, C-3, C-4, etc.).

REQUIRED PROVISIONS:

Option A (Insert the following language for use with the Option A).

In accordance with the terms of the original Agreement (insert CMS routing # of the original
Agreement) between the State of Colorado, Department of Transportation and (insert the Local
Agency’s name here), the State hereby exercises the option to authorize the Local Agency to begin a
phase that will include (describe which phase will be added and include all that apply — Design,
Construction, Environmental, Utilities, ROW incidentals or Miscellaneous) and to encumber previously
budgeted funds for the phase based upon changes in funding availability and authorization. The
encumbrance for (Design, Construction, Environmental, Utilities, ROW incidentals or Miscellaneous)is
(insert dollars here). A new Exhibit C-1 is made part of the original Agreement and replaces Exhibit
C. (The following is a NOTE only, please delete when using this option. Future changes for this option
for Exhibit C shall be labled as follows: C-2, C-3, C-4, efc.).

Option B (Insert the following language for use with Option B):

In accordance with the terms of the original Agreement (insert CMS # of the original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s name
here), the State hereby exercises the option to transfer funds from (describe phase from which funds
will be moved) to (describe phase to which funds will be moved) based on variance in actual phase
costs and original phase estimates. A new Exhibit C-1 is made part of the original Agreement and
replaces Exhibit C. (The following is a NOTE only so please delete when using this option: future
changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-4, etc.; and no more than
24.99% of any phase may be moved using this option letter. A transfer greater than 24.99% must be
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made using an formal amendment)..

Option C (/nsert the following language for use with Option C):

In accordance with the terms of the original Agreement (insert CMS routing # of original Agreement)
between the State of Colorado, Department of Transportation and (insert the Local Agency’s name
here), the State hereby exercises the option to 1) release the Local Agency to begin a phase that will
include (describe which phase will be added and include all that apply — Design, Construction,
Environmental, Utilities, ROW incidentals or Miscellaneous); 2) to encumber funds for the phase
based upon changes in funding availability and authorization; and 3) to transfer funds from (describe
phase from which funds will be moved) to (describe phase to which funds will be moved) based on
variance in actual phase costs and original phase estimates. A new Exhibit C-1 is made part of the
original Agreement and replaces Exhibit C. (The following is a NOTE only so please delete when
using this option: future changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-
4, etc.; and no more than 24.99% of any phase may be moved using this option letter. A transfer
greater than 24.99% must be made using an formal amendment).

(The following language must be included on ALL options):

The total encumberance as a result of this option and all previous options and/or amendments is now
(insert total encumberance amount), as referenced in Exhibit (C-1, C-2, efc., as appropriate). The
total budgeted funds to satisfy services/goods ordered under the Agreement remains the same:
(indicate total budgeted funds) as referenced in Exhibit (C-1, C-2, etc., as appropriate) of the original
Agreement.

The effective date of this option letter is upon approval of the State Controller or delegate.

APPROVALS:

State of Colorado:
John W. Hickenlooper, Governor

By: Date:
Executive Director, Colorado Department of Transportation

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Contracts. This Agreement is not valid
until signed and dated below by the State Controller or delegate. Contractor is not authorized to begin
performance until such time. If the Local Agency begins performing prior thereto, the State of Colorado
is not obligated to pay the Local Agency for such performance or for any goods and/or services
provided hereunder.

State Controller
Robert Jaros, CPA, MBA, JD

By:

Date:

Form Updated: December 19, 2012
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32. EXHIBIT E - LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

COLORADO DEPARTMENT OF TRANSPORTATION
LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

Project No. STiP No. Project Code Region
STU M830-067

SR45001.017 19886 4
Project Location Date
1-25 & Crossroads Bivd 2/4/2014
Project Description
Installation of anti-icing spray system for the off ramps and roundabouts at the |-25 & Crossroads Bivd interchange
Local Agency Local Agency Project Manager
City of Loveland Jeff Bailey
CDOT Resident Engineer CDOT Project Manager
James Flohr Jake Schuch
INSTRUCTIONS:

This checklist shall be utilized to establish the contract administration responsibilities of the individual parties to this agreement.
The checklist becomes an attachment to the Locai Agency agreement. Section numbers correspond to the applicable chapters
of the CDOT Local Agency Manual.

The checklist shall be prepared by placing an "X" under the responsible party, opposite each of the tasks. The "X" denotes the
party responsible for initiating and executing the task. Only one responsible party should be selected. When neither CDOT nor
the Local Agency is responsible for a task, not applicable (NA) shall be noted. in addition, a "#" will denote that CDOT must
concur or approve.

Tasks that will be performed by Headquarters staff will be indicated. The Regions, in accordance with established policies and
procedures, will determine who will perform all other tasks that are the responsibility of CDOT.

The checKlist shall be prepared by the CDOT Resident Engineer or the CDOT Project Manager, in cooperation with the Local

Agency Project Manager, and submitted to the Region Program Engineer. If contract administration responsibilities change, the
CDOT Resident Engineer, in cooperation with the Local Agency Project Manager, will prepare and distribute a revised checklist

RESPONSIBLE

NO. DESCRIPTION OF TASK PARTY
LA CDOT

TIP / STIP AND LONG-RANGE PLANS

2.1 | Review Project to ensure it is consist with STIP and amendments thereto | | X

FEDERAL FUNDING OBLIGATION AND AUTHORIZATION

4.1 Authorize funding by phases (CDOT Form 418 - Federal-ald Program Data. Requires FHWA | I X
concurrencefinvolvement)

PROJECT DEVELOPMENT

5.1 Prepare Design Data - CDOT Form 463 X

5.2 Prepare Local Agency/CDOT Inter-Governmental Agreement (see also Chapter 3) X

5.3 Conduct Consultant Selection/Execute Consultant Agreement X

5.4 Conduct Design Scoping Review Meeting X X

5.5 Conduct Public Involvement NA

5.6 Conduct Field Inspection Review (FIR) X X

5.7 Conduct Environmental Processes (may require FHWA concurrence/involvement) X

5.8 Acquire Right-of-Way (may require FHWA concurrence/involvement) NA

5.9 Obtain Utility and Railroad Agreements X X

5.10 Conduct Final Office Review (FOR) ’ X X

5.11 Justify Force Account Work by the Local Agency NA

5.12 Justify Proprietary, Sole Source, or Local Agency Furnished ltems X #

5.13 Document Design Exceptions - CDOT Form 464 NA

5.14 Prepare Plans, Specifications and Construction Cost Estimates X

5.15 Ensure Authorization of Funds for Construction X

CDOT Form 1243  09/06 Page1 of 4
Previous editlons are obsolete and may not be used
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DESCRIPTION OF TASK

PROJECT DEVELOPMENT CIVIL RIGHTS AND LABOR COMPLIANCE

6.2 Determine Applicability of Davis-Bacon Act X
This project [Jis BJ is not exempt from Davis-Bacon requirements as determined by the
functional classification of the project location (Projects located on local roads and rural
minor collectors may be exempt.)

Long Nguven 2/4/2014

CDOT Resident En ineer S’ nature on File Date

Set On-the-Job Training Goals. Goal is zero if total construction is less than $1 million (CDOT
Re ion EEO/Civil Rl hts S ecialist

Ensure the correct Federal Wage Decision, all required Disadvantaged Business
Enterprise/On-the-Job Training special provisions and FHWA Form 1273 are included in the
Contract CDOT Resldent En Ineer

Check CDOT Form 715 - Certificate of Proposed Underutilized DBE Participation when the
low bidder meets UDBE oals

Concurrence from CDOT to Award

Award Contract
7.10

8.1
Pro’ect Safe

Structural Concrete Pre-Pour (A enda is in CDOT Consiruction Manua

HMA Pre-Pavin A enda is in COOT Construction Manua

A Professional Engineer (PE) registered in Colorado, who will be “in responsible charge of
construction supervision.”

Jeff Bailey 970-962-2551
Local Agency Professional Engineer or Phone number X

CDOT Resident En ineer

CDOT Form 1243  09/06 Page2 of 4
Previous editions are obsolete and may not be used
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RESPONSIBLE
NO. DESCRIPTION OF TASK PARTY
LA CDOT
Provide competent, experienced staff who will ensure the Contract work is constructed in
accordance with the plans and specifications X
Construction inspection and documentation X
8.6 Approve Shop Drawings X
8.7 Perform Traffic Control Inspections X
8.8 Perform Construction Surveying X
8.9 Monument Right-of-Way NA
8.10 Prepare and Approve interim and Final Contractor Pay Estimates X
Provide the name and phone number of the person authorized for this task.
Jeff Bailey 970-962-2551
Local Agency Representative Phone number
8.11 Prepare and Approve Interim and Final Utility and Railroad Biilings X
8.12 Prepare Locai Agency Reimbursement Requests X
8.13 Prepare and Authorize Change Orders X
8.14 Approve All Change Orders X
8.15 Monitor Project Financial Status X
8.16 Prepare and Submit Monthly Progress Reports X
8.17 Resolve Contractor Claims and Disputes X
8.18 Conduct Routine and Random Project Reviews
Provide the name and phone number of the person responsible for this task. X
James Flohr 970-622-1268
CDOT Resident Engineer Phone number
MATERIALS
9.1 Conduct Materials Pre-Construction Meeting X
9.2 Complete CDOT Form 250 - Materials Documentation Record
» Generate form, which includes determining the minimum number of required tests and X X
applicable material submittais for ali materials placed on the project
e Update the form as work progresses X
o Complete and distribute form after work is completed X X
9.3 Perform Project Acceptance Samples and Tests X
9.4 Perform Laboratory Verification Tests X
9.5 Accept Manufactured Products X
Inspection of structural components:
» Fabrication of structural steel and pre-stressed concrete structural components X
o Bridge modular expansion devices (0" to 6" or greater) X
s _Fabrication of bearing devices X
9.6 Approve Sources of Materials X
9.7 Independent Assurance Testing (IAT), Local Agency Procedures | | CDOT Procedures [X]
o Generate IAT schedule X
» Schedule and provide notification X
o Conduct IAT X
9.8 Approve mix designs
o Concrete X X
» Hot mix asphalt X X
9.9 Check Final Materials Documentation X
9.10 Complete and Distribute Final Materials Documentation X

CDOT Form 1243  09/06 Page3 of 4

Previous edltions are obsoclete and may not be used
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CONSTRUCTION CIVIL RIGHTS AND LABOR COMPLIANCE

10.1 Fulfill Project Bulletin Board and Pre-Construction Packet Requirements X
10.2 Process CDOT Form 205 - Sublet Permit Application
Review and sign completed CDOT Form 205 for each subcontractor, and submit to X
EEO/Civil Rights Specialist
10.3 Conduct Equal Employment Opportunity and Labor Compliance Verification Employee X
interviews. Complete CDOT Form 280
10.4 Monitor Disadvantaged Business Enterprise Participation to Ensure Compliance with the X
"Commercially Useful Function” Requirements
10.5 Conduct interviews When Project Utilizes On-the-Job Trainees. Complete CDOT Form 200 - X
OJT Training Questionnaire
10.6 Check Certified Payrolls (Contact the Region EEO/CIvil Rights Specialists for training requirements.) X X
10.7 Submit FHWA Form 1391 - Highway Construction Contractor's Annuai EEQ Report X X
FINALS
11.1 Conduct Final Project Inspection. Complete and submit CDOT Form 1212 - Finai X
Acceptance Report (Resident Engineer with mandatory Local Agency participation.)
11.2 White Final Project Acceptance Letter X
11.3 Advertise for Final Settlement X
11.4 Prepare and Distribute Final As-Constructed Plans X
11.5 Prepare EEQ Certification X
11.6 Check Final Quantities, Plans, and Pay Estimate; Check Project Documentation; and submit X
Final Certifications
11.7 Check Material Documentation and Accept Final Material Certification (See Chapter 9) X
11.8 Obtain CDOT Form 17 from the Contractor and Submit to the Resident Engineer NA
11.9 Obtain FHWA Form 47 - Statement of Materials and Labor Used ... from the Contractor X
11.10 Complete and Submit CDOT Form 1212 — Finai Acceptance Report (by CDOT) X
11.11 Process Final Payment X X
11.12 Compiete and Submit CDOT Form 950 - Project Cliosure X
11.13 Retain Project Records for Six Years from Date of Project Closure X
11.14 Retain Final Version of Local Agency Contract Administration Checklist X X

CDOT Resident Engineer/Project Manager
CDOT Region Program Engineer

CDOT Region EEO/Civil Rights Specialist
CDOT Region Materials Engineer

CDOT Contracts and Market Analysis Branch
Local Agency Project Manager

CDOT Form 1243  09/06 Page4 of 4

Previous editions are obsolete and may not be used
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33. EXHIBIT F — CERTIFICATION FOR FEDERAL-AID CONTRACTS

The Local Agency certifies, by signing this Agreement, to the best of its knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf or the undersigned, to
any person for influencing or attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with the awarding of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
Agreement, loan, or cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or of Congress, or an employee of a Member of
Congress in connection with this Federal contract, Agreement, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in
accordance with its instructions.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to
file the required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

The prospective participant also agree by submitting his or her bid or proposal that he or she shall
require that the language of this certification be included in all lower tier subcontracts, which exceed
$100,000 and that all such sub-recipients shall certify and disclose accordingly.

Required by 23 CFR 635.112

Page 1 of 1
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34. EXHIBIT G — DISADVANTAGED BUSINESS ENTERPRISE

SECTION 1. Policy.

It is the policy of the Colorado Department of Transportation (CDOT) that disadvantaged business
enterprises shall have the maximum opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds under this agreement, pursuant to 49 CFR Part 26.
Consequently, the 49 CFR Part |IE DBE requirements the Colorado Department of Transportation DBE
Program (or a Local Agency DBE Program approved in advance by the State) apply to this agreement.

SECTION 2. DBE Obligation.

The recipient or its the Local Agency agrees to ensure that disadvantaged business enterprises as
determined by the Office of Certification at the Colorado Department of Regulatory Agencies have the
maximum opportunity to participate in the performance of contracts and subcontracts financed in whole
or in part with Federal funds provided under this agreement. In this regard, all participants or
contractors shall take all necessary and reasonable steps in accordance with the CDOT DBE program
(or a Local Agency DBE Program approved in advance by the State) to ensure that disadvantaged
business enterprises have the maximum opportunity to compete for and perform contracts. Recipients
and their contractors shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of CDOT assisted contracts.

SECTION 3  DBE Program.

The Local Agency (sub-recipient) shall be responsible for obtaining the Disadvantaged Business
Enterprise Program of the Colorado Department of Transportation, 1988, as amended, and shall
comply with the applicable provisions of the program. (If applicable).

A copy of the DBE Program is available from and will be mailed to the Local Agency upon request:
Business Programs Office

Colorado Department of Transportation

4201 East Arkansas Avenue, Room 287

Denver, Colorado 80222-3400

Phone: (303) 757-9234

revised 1/22/98 Required by 49 CFR Part 26
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35. EXHIBIT H - LOCAL AGENCY PROCEDURES FOR CONSULTANT SERVICES

THE LOCAL AGENCY SHALL USE THESE PROCEDURES TO IMPLEMENT FEDERAL-AID
PROJECT AGREEMENTS WITH PROFESSIONAL CONSULTANT SERVICES

Title 23 Code of Federal Regulations (CFR) 172 applies to a federally funded local agency project
agreement administered by CDOT that involves professional consultant services. 23 CFR 172.1
states “The policies and procedures involve federally funded contracts for engineering and design
related services for projects subject to the provisions of 23 U.S.C. 112(a) and are issued to ensure
that a qualified consultant is obtained through an equitable selection process, that prescribed work
is properly accomplished in a timely manner, and at fair and reasonable cost” and according to 23
CFR 172.5 “Price shall not be used as a factor in the analysis and selection phase.” Therefore, local
agencies must comply with these CFR requirements when obtaining professional consultant
services under a federally funded consultant contract administered by CDOT.

CDOT has formulated its procedures in Procedural Directive (P.D.) 400.1 and the related
operations guidebook titled "Obtaining Professional Consultant Services". This directive and
guidebook incorporate requirements from both Federal and State regulations, i.e., 23 CFR 172 and
CRS §24-30-1401 et seq. Copies of the directive and the guidebook may be obtained upon request
from CDOT's Agreements and Consultant Management Unit. [Local agencies should have their own
written procedures on file for each method of procurement that addresses the items in 23 CFR 172].

Because the procedures and laws described in the Procedural Directive and the guidebook are
quite lengthy, the subsequent steps serve as a short-hand guide to CDOT procedures that a local
agency must follow in obtaining professional consultant services. This guidance follows the format
of 23 CFR 172. The steps are:

1. The contracting local agency shall document the need for obtaining professional services.

2. Prior to solicitation for consultant services, the contracting local agency shall develop a
detailed scope of work and a list of evaluation factors and their relative importance. The
evaluation factors are those identified in C.R.S. 24-30-1403. Also, a detailed cost estimate
should be prepared for use during negotiations.

3.  The contracting agency must advertise for contracts in conformity with the requirements of
C.R.S. 24-30-1405. The public notice period, when such notice is required, is a minimum of
15 days prior to the selection of the three most qualified firms and the advertising should be
done in one or more daily newspapers of general circulation.

4.  The request for consultant services should include the scope of work, the evaluation factors
and their relative importance, the method of payment, and the goal of 10% for Disadvantaged
Business Enterprise (DBE) participation as a minimum for the project.

5.  The analysis and selection of the consultants shall be done in accordance with CRS §24-30-
1403. This section of the regulation identifies the criteria to be used in the evaluation of CDOT
pre-qualified prime consultants and their team. It also shows which criteria are used to short-
list and to make a final selection.

The short-list is based on the following evaluation factors:

a. Qualifications,

b. Approach to the Work,

c. Ability to furnish professional services.

d. Anticipated design concepts, and

e. Alternative methods of approach for furnishing the professional services.
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Evaluation factors for final selection are the consultant's:
a. Abilities of their personnel,

b. Past performance,

c. Willingness to meet the time and budget requirement,
d. Location,

e. Current and projected work load,

f. Volume of previously awarded contracts, and

g. Involvement of minority consultants.

Once a consultant is selected, the local agency enters into negotiations with the consultant to
obtain a fair and reasonable price for the anticipated work. Pre-negotiation audits are
prepared for contracts expected to be greater than $50,000. Federal reimbursements for
costs are limited to those costs allowable under the cost principles of 48 CFR 31. Fixed fees
(profit) are determined with consideration given to size, complexity, duration, and degree of
risk involved in the work. Profit is in the range of six to 15 percent of the total direct and
indirect costs.

A qualified local agency employee shall be responsible and in charge of the Work to ensure
that the work being pursued is complete, accurate, and consistent with the terms, conditions,
and specifications of the contract. At the end of Work, the local agency prepares a
performance evaluation (a CDOT form is available) on the consultant.

Each of the steps listed above is to be documented in accordance with the provisions of 49
CFR 18.42, which provide for records to be kept at least three years from the date that the
local agency submits its final expenditure report. Records of projects under litigation shall be
kept at least three years after the case has been settled.

CRS §8§24-30-1401 through 24-30-1408, 23 CFR Part 172, and P.D. 400.1, provide additional
details for complying with the preceeding eight (8) steps.
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36. EXHIBIT | - FEDERAL-AID CONTRACT PROVISIONS

FHWA-1273 -- Revised May 1, 2012

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

l. General

Il.  Nondiscrimination

Il.  Nonsegregated Facilities

IV.  Davis-Bacon and Related Act Provisions

V.  Contract Work Hours and Safety Standards Act
Provisions

VI.  Sublstting or Assigning the Contract

VII. Safety: Accident Prevention

VIIl. False Statements Conceming Highway Projects

IX. Implementation of Clean Air Act and Federal Water
Pollution Control Act

X.  Compliance with Governmentwide Suspension and
Debament Requirements

Xl.  Certification Regarding Use of Contract Funds for
Lobbying

ATTACHMENTS

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appalachlan contracts only)

. GENERAL

1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under Titie 23 {excluding
emergency contracts solely intendad for debris removal). The
contractor (or subcontractor) must insert this form in each
subcontract and further require its inclusion in all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services).

The applicable requirements of Form FIIWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime coniractor shall be responsible for compliance by any
subcontractor, lower-tler subcontractor or service provider.

Form FHWA-1273 must be included |n all Federal-ald design-
build contracts, in all subcontracts and in lower tier
subcontracts {excluding subcontracts for design services,
purchase orders, rental agreements and other agreements for
supplles or services). The deslgn-builder shall be responsible
for compllance by any subcontractor, lower-tier subcontractor
or service provider.

Contracting agencies may reference Form FHWA-1273 in bid
proposal or request for proposal documents, however, the
Form FHWA-1273 must be physically incorporated {not
referenced}) in all contracts, subcontracts and lower-tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services related to a
construction contract).

2. Subject to the applicability criteria noted in the following
sactions, these contract provisions shall apply to all work
performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's
Immedlate superintendence and to all work performed on the
contract by piecework, station work, or by subcontract.

3. Abreach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withholding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA.

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
within the limits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parole, supervised release, or probation. The term Federal-aid
highway does not include roadways functionally classified as
local roads or rural minor coliectors.

Il. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are
applicable to all Federal-aid construction contracts and to all
related construction subcontracts of $10,000 or more. The
provislons of 23 CFR Part 230 are not applicable to material
supply, engineering, or architectural service contracts.

In addltion, the contractor and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR 60,
29 CFR 1625-1627, Titie 23 USC Section 140, the
Rehabilitation Act of 1973, as amended (29 USC 794), Titie VI
of the Civil Rights Act of 1964, as amended, and related
ragulations inciuding 49 CFR Parls 21, 26 and 27; and 23 CFR
Parts 200, 230, and 633.

The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 60-4.3.

Note: The U.S. Department of Labor has exclusive authority to
determine compliance with Exacutive Order 11246 and the
palicies of the Secretary of Labor including 41 CFR 60, and 29
CFR 1625-1627. The contracting agency and the FHWA have
the authority and the responsibility to ensure compliance with
Title 23 USC Section 140, the Rehabilitation Act of 1973, as
amended {29 USC 794), and Titls V! of the Clvil Rights Act of
1964, as amended, and related regulations including 49 CFR
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633.

The following provision is adopted from 23 CFR 230, Appendix
A, with apprapriate revisions to conform to the U.S.
Department of Labor (US DOL) and FHWA requirements.

1. Equal Employment Opportunity: Equal employment
opportunity (EEO) requiremsnts not to discriminate and to take
affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35,
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27)
and orders of the Secretary of Labor as modified by the
provisions prescribed herein, and Imposed pursuant to 23
U.S.C. 140 shall constitute the EEO and specific affirmatlve
action standards for the contractor's project activities under
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this contract. The provisions of the Americans with Disabilities
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR
35 and 29 CFR 1630 are incorporated by reference in this
contract. In the execution of this contract, the contractor
agrees to comply with the following minimum specific
requirement activities of EEO:

a. The contractor will work with the contracting agency and
the Federal Govemment to ensure that it has made every
good faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activiies under the contract.

b. The contractor will accept as its operating policy the
following statement:

"It is the policy of this Company to assure that applicants
are employed, and that employees are treated during
employment, without regard to their race, rellgion, sex, color,
national origin, age or disability. Such action shall include:
employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training,
including apprenticeship, pre-apprenticeship, and/or on-the-
job training.”

2. EEO Officer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
the responsibility for and must be capable of effectively
adminlistering and promoting an active EEO program and who
must be assigned adequate authority and responsibility to do
s0.

3. Dissemlnatlon of Pollcy: All members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge employeas, or who recommend such action, or who
are substantially involved in such action, will be made fully
cognizant of, and will implement, the contractar's EEO policy
and contractual responsibilities to provide EEQ in each grade
and classification of employment. To ensure that the above
agreement will be met, the following actions will be taken as a
minimum:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not less often than onca every six months, at which time the
contractor’'s EEO policy and its implementation will be
reviewed and explained. The meetings will be conducted by
the EEQ Officer.

b. All new supervisory or personnel office employeas will be
given a thorough Indoctrination by the EEQ Officer, covering
all major aspects of the contractor's EEO obligations within
thirty days following thelr reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEO Officer in the
contractor's procedures for locating and hiring minorities and
women.

d. Notices and posters setting forth the contractor's EEO
policy will be placed in areas readily accessible to employees,
applicants for amployment and potential employses.

e. The contractor's EEO policy and the procedures to
implement such policy will be brought to the attention of
employees by means of mesetings, employss handbooks, or
other appropriate means.
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4. Recruitment: When advertising for employess, the
contractor will include in all advertisements for employees the
notation: "An Equal Opportunity Employer.” All such
advertisements will be placed in publications having a large
clreulation among minorities and women |n the area from
which the project work force would normally be derived.

a. The contractor will, uniess preciuded by a valld
bargaining agreemant, conduct systematic and direct
recrultment through public and private employee referral
sources likely to yield qualified minorities and women. To
mest this requirement, the contractor will identify sources of
potential minarity group employees, and establish with such
Identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hali referrals, the
contractor is expscted to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEO contract provisions. Where
Implementation of such an agresment has the effect of
discriminating against minorities or women, or abligates the
contractor to do the sams, such implementation violates
Federal nondiscrimination provisions.

¢. The contractor will encourags its present smployess to
refer minorities and women as applicants for employment.
Information and procedures with regard to refeming such
applicants will be discussed with employees.

5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and tarmination, shall be
taken without regard to race, color, religion, sex, national
origin, age or disability. The following procedures shall be
followed:

a. The contractor will conduct periodic inspections of project
sites to insure that working conditions and employee facilities
do not Indlcate discriminatory treatment of project site
personnel.

b. The contractor will periodically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

c. The contractor will periodically review selected personnsl|
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor will
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons.

d. The contractor will promptiy investigate all complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate comrective action
within a reasonable time. If the investigation Indicates that the
discrimination may affect parsons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the contractor will inform
every complainant of all of their avenues of appeal.

6. Tralning and Promotion:

a. The contractor will asslst In locating, quallfying, and
increasing the skills of minorities and women who are
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applicants for employment or current employees. Such sfforts
should be aimed at developing full journey level status
employees in tha type of trade or job classification involved.

b. Conslstent with the contractor's work force requirements
and as permissible under Federal and State regulations, the
contractor shall make full use of training programs, i.e.,
apprenticeshlip, and on-the-job tralning programs for the
geographical area of contract performance. In the event a
special provision for training is provided under this contract,
this subparagraph will be superseded as indicated in the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C. 140(a).

¢. The contractor will advise employees and applicants for
employment of available training programs and entrance
requirements for each.

d. The contractor will periodically review the training and
promotion potential of employees who are minorities and
women and will encourage ellgible employees to apply for
such tralning and promation.

7. Unlons: If the contractor relies in whole or in part upon
unlons as a source of employees, the contractor will use good
faith sfforts to obtain the cooperation of such unions to
increase opportunities for minorities and women. Actions by
the contractor, sither directly or through a contractor's
association acting as agent, will include the procedures set
forth balow:

a. The contractor will use good faith efforts to develop, in
cooperation with the unlons, joint tralning programs almed
toward qualifying more minorities and women for membership
In the unions and increasing the skills of minorities and women
so that they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an
EEO clause into each union agreement to the end that such
union witl be contractually bound to refer applicants without
regard to their race, color, religion, sex, national origin, age or
disabllity.

¢. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such infomation is within the exclusive possession of
the labor unlon and such labor union refuses to fumish such
information to the contractor, the contractor shall so certify to
the contracting agency and shall set forth what efforts have
been made to obtain such Information.

d. In the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time limlt set forth
in the collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, national
origin, age or disability; making full efforts to obtain qualifiad
and/or qualifiable minorities and women. The failure of a union
to provide sufficient referrals (even though it is obligated to
provide exclusiva referrals under the terms of a collective
bargaining agreement) does not relieve the contractor from the
raquirements of this paragraph. [n the event the union refemal
practice prevents the contractor from mesting the obligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall immediately notify the
contracting agency.

8. Reasonahie Accommodation for Applicants /
Employees with Disabliities: The contractor must be familiar
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with the requirements for and comply with the Americans with
Disabilities Act and all rules and regulations established there
under. Employers must provide reasonable accommodation in
all employment activities unless to do so would cause an
unduse hardship.

9. Selectlon of Subcontractors, Procurement of Materials
and Leaslng of Equilpment: The contractor shall not
discriminate on the grounds of race, color, religion, sex,
national origin, age or disability in the selection and retention
of subcantractors, Including procurement of materials and
leases of equipment. The confractor shall take all necessary
and reasonable steps to ensure nondiscrimination in the
administration of this contract.

a. The contractor shall notify all potential subcontractors and
suppliers and lessors of their EEQ obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEO obligations.

10. Assurance Required by 43 CFR 26.13(b):

a. The requirements of 48 CFR Part 26 and the State
DOT's U.S. DOT-approved DBE program are incorporated by
reference.

b. The contractor or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex in the
performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-asslsted contracts. Fallure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the contracting agency
deems appropriate.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEOQ
requirements. Such records shall be retained for a period of
three years following the date of the final payment to the
contractor for all contract work and shall be available at
reasonable times and places for Inspection by authorized
representatives of the contracting agency and the FHWA.

a. The records kept by the contractor shall document the
following:

(1) The number and work hours of minority and non-
minority group members and women employed in each work
classification on the project;

(2) The progress and efforts belng made in cooperation
with unions, when appllcable, to increase employment
opportunities for minorities and women; and

(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women;

b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project, Indicating the number of minerity, women, and
non-minority group employees cumently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1381. The staffing data should
represent the project work force on board in all or any part of
the last payroll period preceding the end of July. if on-the-job
training is being required by special provision, the contractor
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will be required to collect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
July.

lil. NONSEGREGATED FACILITIES

This provision is applicable to all Federal-aid construction
contracts and to all related construction subcontracts of
$10,000 or more.

The contractor must ensure that facilities provided for
employeas are provided in such a manner that segregation on
the basls of race, color, religlon, sex, or national origin cannot
result. The contractor may neither require such segregated
use by written or oral policies nor tolerate such use by
employee custom. The contractor's obligation extends further
to ensure that its employees are not assigned to perform their
services at any location, under the contractor's control, where
the facilities are segregated. The term "facilities” includes
waiting rooms, work areas, restaurants and other eating areas,
time claocks, restrooms, washrooms, locker rooms, and other
storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing
provided for employess. The contractor shall provide separate
or single-user restrooms and necessary dressing or sleeping
areas to assure privacy between sexes.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section is applicable to all Federal-aid construction
projects excesding $2,000 and to all related subcontracts and
lower-tier subcontracts (regardless of subcontract size). The
requirements apply to all projects located within the right-of-
way of a roadway that Is functionally classified as Federal-aid
highway. This excludes roadways functionally classified as
local roads or rural minor collectors, which are exempt.
Contracting agencies may elect to apply these requirements to
other projects.

The following provisions are from the U.S. Department of
Labor regulations in 29 CFR 5.5 “Contract provislons and
related matters™ with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements.

1. Minilmum wages

a. All laborers and mechanics employed or working upon
the slte of the work, will be pald uncondlitionally and not less
often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are
permitted by regulatlons Issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3}), the full amount of
wages and bona fide fringe benefits {or cash aquivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist betwsan the contractor and such laborers
and mechanics.

Contributions made or costs reasonably anticipated for bona
fide fringe benefits under section 1(b}{2) of the Davis-Bacon
Act on behalf of [aborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provisions
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of paragraph 1.d. of this section; also, regular contributions
made or costs incurred for more than a weeldy period (but not
less often than quarterly) under plans, funds, or programs
which cover the particular weekly period, are deemed to be
constructively made or Incurred during such weekly period.
Such laborers and mechanics shall be paid the appropriate
wags rate and fringe benefits on the wage determination for
the classification of work actually performed, without regard to
skill, except as provided in 29 CFR 5.5(a){4). Laborers or
mechanics performing work in more than one classification
may be compensated at the rate spacified for each
classification for the time actually worked therein: Provided,
That the employer's payroll records accurately set forth the
time spent in each classification in which work is performed.
The wage determination {Inciuding any addltional classlfication
and wage ratas conformed under paragraph 1.b. of this
saction) and the Davis-Bacon poster (WH-1321) shall be
posted at all imes by the contractor and its subcontractors at
the site of the work in a prominent and accesslible place where
it can be easily seen by the workers.

b.{1) The contracting officer shall require that any class of
laborers or mechanics, including helpers, which is not fisted in
the wage detsrmination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits
therefore only when the following criteria have bean met:

{1} The work to be performed by the classlfication
requested Is not performed by a classification in the wage
determination; and

(i) The classification is utilized in the area by the
construction industry; and

{iii} The proposed wage rate, including any bona fide
fringe banefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(2) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatives, and the contracting officer agree on the
classlficatlon and wage rate (Including the amount
designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the contracting officer to the
Administrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an authorized
representative, will approve, modify, or disapprove avery
additional classification action within 30 days of receipt and
so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional time is
necessary.

(3) In the event the contractor, the laborers or mechanlcs
to be employed in the classification or their representatives,
and the contracting officer do not agree on the proposed
classification and wage rate (Inciuding the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, or an
authorized representative, will issue a determination within
30 days of receipt and so advise the contracting officer or
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will notify the contracting officer within the 30-day period that
additional time is necessary.

{4) The wage rate {including fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3) of this section, shall be paid to ali workers performing
work in the classification under this contract from the first
day on which work is performed in the classification.

¢. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics inciudes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage dsetermination
or shall pay another bona fide fringe benefit or an hourly cash
squivalent thereof.

d. If the contractor does not make payments to a trustee or
other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labar has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the pian or program.

2. Withholding

The contracting agency shali upon its own action or upon
written request of an authorized representative of the
Department of Labor, withhoid or cause to be withheld from
the contractor under this contract, or any other Federal
contract with the same prime contractor, or any other federaliy-
assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so
much of the accrued payments or advances as may be
considered necessary to pay faborars and mechanics,
including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. in the event of failure to pay any
taborer or mechanic, Including any apprentice, trainse, or
helper, empioyed or working on the site of the work, ali or part
of the wages required by the contract, the contracting agency
may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further
payment, advance, or guarantes of funds untif such violations
have ceased.

3. Payrolis and basic records

a. Payrolls and basic records relating thereto shail be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her comect classification, hourly rates
of wages paid (inciuding rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever tha
Secretary of Labor has found under 29 CFR 5.5(a){1){iv}) that
the wages of any labarer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b){2)(B) of the Davis-
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Bacan Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsibla, and that the
plan or program has been communicated in writing to the
iaborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainess under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribedin the
applicable programs.

b.(1) The contractor shali submit weekly for each week in
which any contract work is performed a copy of ali payrolls to
the contracting agency. The payrolis submitied shall set out
accurately and completely ali of the infonmation required to be
maintained under 29 CFR 5.5(a)}(3)(i), except that fuil social
security numbers and home addresses shall not be included
on weekiy transmittals. Instead the payrolis shail only need to
include an individually identifying number for each employse (
e.g. , the last four digits of the employea’s social security
number). The required weekly payroli information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division
Waeb slte at http://www.dol. gov/esaiwhdforms/iwh347instr.htm
orits successor site. The prime contractor is responsibie for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shail maintain the fuli sociat
sacurity number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission to the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audlt of compliance with prevailing wage
requirements. it is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weeldy submission to the contracting agency..

(2) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shait
certify the following:

(i) That the payroll for the payroli period contains the
information required to be provided under §5.5 (a)(3)(ii} of
Regutatlons, 29 CFR part 5, the appropriate information Is
being maintained under §5.5 (a}(3)i) of Regulations, 29
CFR part 5, and that such information is comect and
complete;

(i) That sach laborer or mechanic {including each
helper, apprentice, and tralnee) employed on the contract
during the payroli period has been paid the full weekly
wages eamed, without rebate, either directly or indirectiy,
and that no deductions haves been madse either directly or
indirectly from the full wages eamed, other than
permissibie deductions as set forth in Regulations, 29 CFR
part 3;

(iii) That each iabarer or mechanic has been paid not
less than the applicable wage rates and fringe bensfits or
cash equivalents for the classification of work performed,
as speclfied in the applicable wage determination
incorporated into the contract.
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(3) The weekiy submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph 3.b.(2) of
this section.

(4) The falsification of any of the above certifications may
subject the contractor or subcontractor to civit or criminat
prosecutlon under section 1001 of title 18 and sectlon 231 of
titie 31 of the United States Code.

¢. The contractor or subcontractor shait make the records
required under paragraph 3.a. of this section availabie for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labor, and shaii permit such
representatives to interview employees during working hours
on the job. if the contractor or subcontractor fails to submit the
required records or to make them avallable, the FHWA may,
after written notice to the contractor, the contracting agency or
the State DOT, take such action as may be necessary to
cause the suspension of any further payment, advancs, or
guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records available may
be grounds for desbamment action pursuant to 29 CFR 5.12.

4. Apprentices and tralnees
8. Apprentices {programs of the USDOL).

Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Training, Empioyer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, orif a
person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship
program, who is not individually registerad in the program, but
who has been cartified by the Office of Apprenticaship
Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

The allowabie ratio of apprentices to joumeymen on the job
site In any craft classification shall not be greater than the ratio
permitted to thé contractor as to the entire work force under
the registered program. Any worker listed on a payroil at an
apprentice wage rate, who is not registered or otherwise
empioyed as stated abova, shali be paid not less than the
applicable wage rate on the wage determination for the
classification of work actuaily performed. In addition, any
apprentice performing work on the job site in excess of the
ratio permitted under the registerad program shall be paid not
tess than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor is
performing construction on a project in a locality other than
that in which its program is reglstered, the ratios and wage
rates (expressed in percentages of the joumeyman's hourty
rate) specified in the contractor's or subcontractor's registered
program shall be observed.

Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's ievel of
progress, exprassed as a percentage of the joumeymen hourly
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rate specified in the applicable wage dstermination.
Apprentices shall be paid fringe benefits in accordance with
the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable
classification. if the Administrator dstermines that a different
practice prevails for the applicabie apprentice ciassification,
fringes shall be paid in accordance with that determination.

In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a Stats Apprenticeship Agency
recognized by the Office, withdraws approval of an
apprenticeship program, the contractor wilt no longer be
permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed untl an acceptable
program is approved.

b. Trainees (programs of the USDOL).

Except as provided in 29 CFR 5 16, trainees will not be
permittad to work at less than the predetermined rate for the
work performed unless they are employed pursuant to and
individually registered in a program which has received prior
approval, evidenced by formal certification by the U.S.
Department of Labor, Employment and Training
Administration.

The ratio of frainees to joumeymen on the job site shall not be
greater than permitted under the plan approved by the
Employment and Training Administration.

Every trainee must be paid at not iess than the rate specified
in the approved program for the trainee's ievei of progress,
expressed as a percantage of the joumeyman hourly rate
specified in the applicabie wage determination. Trainees shall
be paid fringe benefits in accordance with the provislons of the
trainee program. If the traines program does not mention
fringe benefits, trainees shail be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the
comesponding joumeyman wage rate on the wage
dstermination which provides for lass than fui fringe benefits
for apprentices. Any employee listed on the payroli at a trainee
rate who is not registered and participating in a training plan
approved by the Employment and Training Administration shall
be paid not iess than the applicable wage rate on the wage
determination for the classification of work actually performed.
in addition, any trainee performing work on the job site in
excess of the ratio permitted under the registered program
shall be pald not less than the applicable wage rate on the
wage determination for the work actuaily performed.

In the event the Empioyment and Training Administration
withdraws approval of a tralning program, the contractor wiill no
ionger be permitted to utilize trainees at less than the
appiicabie pradetermined rate for the work performed untit an
acceptable program Is approved.

c. Equal employment opporiunity. The utilization of
apprenticas, trainees and joumeymen under this part shall be
in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30.
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d. Apprentices and Trainees {programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and
skill training programs which have been certified by the
Secretary of Transportation as promoting EEQ in connection
with Federai-aid highway construction programs are not
subject to the requirements of paragraph 4 of this Section V.
The straight time hourly wage rates for apprentices and
tralnees under such programs wili be established by the
particular programs. The ratio of apprentices and trainees to
joumeymen shall not be greater than psmitted by the terms of
the particular program.

5. Compiiance with Copeland Act requirements. The
contractor shait comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract.

6. Subcontracts. The contractor or subcontractor shalf insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 in any lower tier
subcontracts. The prime contractor shall be responsibie for the
compliance by any subcontractor or iower tier subcontractor
with all the contract clauses in 29 CFR 5.5.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

8. Compliance wlith Davis-Bacon and Reiated Act
requirements. Ali rulings and interpretations of the Davis-
Bacon and Reiated Acts contained in 29 CFR parts 1,3, and 5
are herein incorporated by reference in this contract.

9. Disputes concerning labor standards. Disputes arising
out of the iabor standards provisions of this contract shali not
be subject to the general disputes clause of this contract. Such
disputes shall be resoived in accordance with the procedures
of the Department of Labor set forth in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this ciause include disputes
between the contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

10. Certification of eligibllity.

a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an
interast in the contractor's firm is a person or firm ineligible to
be awarded Govemment contracts by virtue of section 3(a) of
the Davis-Bacon Act or 23 CFR 5.12(a){(1).

b. No part of this contract shall be subcontracted to any person
or firm ineligible for award of a Govemment contract by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a){1).

¢. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001.

V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The foliowing clauses apply to any Federal-ald construction
contract in an amount in excess of $100,000 and subject to the
overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shait be inserted in addition to
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6. As
used in this paragraph, the terms laborers and mechanics
include watchmen and guards.

1. Qvertime requirements. No contractor or subcontractor
cantracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or pemmit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek uniess such
labarer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

2. Violation; llability for unpald wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph (1.) of this section, the contractor and any
subcontractor responsible thersfor shaii be liable for the
unpaid wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a temitory, to such
District or to such tenitory), for liquidated damages. Such
liquidated damages shalt be computed with respect to each
individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in
paragraph (1.} of this section, in the sum of $10 for sach
calendar day on which such individual was required or
permitiad to work In excess of the standard workweek of forty
hours without payment of the overtime wages required by the
clause set forth in paragraph (1.} of this section.

3. Withhoiding for unpaid wages and iiquidated damages.
The FHWA or the contacting agency shali upon its own action
or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payabie on account of work performed by the
contractor or subcontractor under any such contract or any
other Faderal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necsssary to satisfy any iiablilties of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph (2.) of this
saction.

4. Subcontracts. The contractor or subcontractor shalf insert
in any subcontracts the clauses set forth in paragraph (1.)
through (4.) of this section and aiso a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs (1.) through (4.) of this
saction.
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VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to ali Federal-aid construction
contracts on the National Highway System.

1. The contractor shall perform with its own organization
contract work amounting to not iess than 30 percent (or a
greater percentage if specified elsewhere in the contract) of
the total original contract price, excluding any speciaity items
designated by the contracting agency. Specially items may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR 635.116).

a. The term “perform work with its own organization” refers
to workers employed or leased by the prime contractor, and
equipment owned or rented by the prime contractor, with or
without operators. Such term does not include employees or
equipment of a subcontractor or iower tier subcontractor,
agents of the prime contractor, or any other assignees. The
tarm may inciude payments for the costs of hiring ieased
employees from an employee leasing firm mesting all relevant
Federal and State regulatory requirements. Leased
empioyees may only be included in this term if the prime
contractor meets all of the foliowing conditions:

(1) the prime contractor maintains control aver the
supervision of the day-to-day activities of the leased
employees;

(2) the prime contractor remains responsible for the quality

of the work of the leased employees;

(3) the prime confractor retains all power to accept or
exclude individual employees from work on the project; and

(4) the prime contractor remains uitimately responsible for

the payment of predetermined minimum wages, the
submission of payrolis, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty ltems" shall be construed to be limited to work
that requires highly speciafized knowledge, ablilties, or
equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limited to minor
components of the overall contract.

2. The contract amount upon which the requirements set forth
in paragraph (1) of Section VI is computed inciudes the cost of
material and manufactured products which are to be
purchased or produced by the contractor under the contract
provisions.

3. The contractor shall fumish (a) a competent superintendant
or supervisor who is employed by the firm, has full authority to
direct performancs of the work in accordance with the contract
requirements, and is in charge of all construction operations
(regardless of wha performs the work) and (b) such other of its
own organizational resources (supervision, management. and
engineering sarvices) as the contracting officer determines is
necessary to assure the performance of the contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fuifiliment of the
contract. Written consent will be given only after the
contracting agency has assured that each subcontract is

evidenced in writing and that it contains ail pertinent provisions
and requiremenits of the prime contract.

5. The 30% self-performance requirement of paragraph (1} is
not applicable to design-bulld contracts; howsver, contracting
agencies may establish their own seif-performance
requirements.

Vii. SAFETY: ACCIDENT PREVENTION

This provision is applicabletoali Federai-aid
construction contracts and to aii related subcontracts.

1. In the performance of this contract the contractor shai
comply with aii applicable Federal, State, and local laws
goveming safety, health, and sanitation (23 CFR 635). The
contractor shall provide all safeguards, safsty devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may detarmins, to be
reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work covered by the contract.

2. ltis a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
subcontractor shali not permit any empioyee, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to his’her
health or safety, as detarmined under construction safety and
health standards (29 CFR 1926) promuigated by the Secretary
of Labor, In accordance with Section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C. 3704).

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thersof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance
with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40
U.S.C.3704).

VIil. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicable to aill Federai-aid
construction contracts and to all related subcontracts.

in order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made
by enginsers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that ali persons concerned
with the project perform their functions as carefully, thoroughly,
and honestly as possible. Willful faisification, distortion, or
misrepresentation with respect to any facts related to the
project is a violation of Federai iaw. To prevent any
misunderstanding regarding the seriousness of these and
simifar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR 635} in one or more
places where it is readily available to all persons concemed
with the project:

18 U.S.C. 1020 reads as foliows:
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"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or comoration, knowingly makes any
false statement, false representation, or faise report as to the
character, quallty, quantity, or cost of the matserial used or to
be used, or the quantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submisslon of plans, maps, specifications, contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whosever knowingly makes any false statement, faise
representation, false report or faise claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materials furnished or to be fumished, In
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false
reprasentation as to material fact in any statement, certificate,
or report submitied pursuant to provisions of the Federai-aid
Roads Act approved July 1, 1916, (39 Stat. 355), as amended
and suppiemented;

Shali be fined under this titie or imprisoned not more than 5
years or both.”

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

By submission of this bid/proposal or the execution of this
contract, or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, or subcontractor, as
appropriate, will be deemed to have stipulated as foliows:

1. That any person who is or will be utilized in the
performance of this contract is not prohibited from receiving an
award due to a violation of Section 508 of the Clean Water Act
or Section 306 of the Clean Air Act.

2. That the contractor agrees to include or cause to be
included the requirements of paragraph (1) of this Section X in
svery subcontract, and further agrees to take such action as
the contracting agency may direct as a means of enforcing
such requirements.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provislon is applicabie to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchass orders, lease agreements, consuitant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost §25,000 or more — as
defined in 2 CFR Parts 180 and 1200.

1. instructlons for Certification — Flrst Tler Particlpants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.

b. The inabillty of a person to provide the certification set out
below will not necessarily result in denial of participation in this
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covered transaction. The prospective first tier participant shali
submit an explanation of why it cannot provide the certification
set out below. The certification or explanation wili be
considered in connection with the department or agency's
determination whether to enter into this transaction. However,
failure of the prospective first tier participant to fumish a
certification or an explanation shall disqualify such a person
from participation in this transaction.

c. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. if itis later
determined that the prospective participant knowingly rendered
an erroneous certification, in addition to other remedies
available to the Federal Govemment, the contracting agency
may terminate this transaction for cause of defauit.

d. The prospective first tier participant shall provide
immediate written notice to the contracting agency to whom
this proposal is submitted if any time the prospective first tier
participant ieams that its certification was erroneous when
submitted or has become erronecus by reason of changed
circumstances.

8. The terms "covered transaction," "debarred,"
"suspended,” "inellglble," "participant,” "person,” "princlpal,”
and "voluntarily excluded,” as used in this clause, are defined
in 2 CFR Parts 180 and 1200. “First Tier Covered
Transactions® refers o any covered transaction between a
grantee or subgrantee of Federai funds and a participant (such
as the prime or general contract). “Lower Tier Covered
Transactions® refers to any covered transaction under a First
Tier Covered Transaction (such as subcontracts). “First Tier
Participant® refers to the participant who has entersd into a
covered transaction with a grantse or subgrantee of Federal
funds (such as the prime or genersal contractor). “Lower Tier
Participant” refers any participant who has entered into a
coverad transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

f. The prospective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, It shali not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, dectared insfigible, or voluntarily excluded from
participation in this covared transaction, uniess authorized by
the departmert or agency entering into this transaction.

g. The prospective first tier participant further agrees by
submitting this proposal that it will include the clause tiled
“Certification Regarding Debamment, Suspension, ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the department or contracting agency, entering
Into this coverad transaction, without modification, in all lower
tiar covered fransactions and in ail solicitations for iower tier
covered fransactions exceeding the $25,000 threshold.

h. A participant in a covered transaction may rely upon a
cartification of a prospsctive participant in a lower tler covered
transaction that is not debarred, suspended, ineligible, or
voluntarity exciuded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as welf as
the eligibility of any iower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website q ). which is
complied by the General Services Administration.
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i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge and information of the prospective participant
Is not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.

J. Except for fransactions authorized under paragraph (f} of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause
or defauit.

Yrvaxy

2. Certification Regarding Debarment, Suspenslon,
inellglbility and Voluntary Exciuslon ~ First Tler
Participants:

a. The prospsctive first tier participant certifies to the best of
its knowledge and belief, that it and its principais:

(1) Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily exciuded from
participating in covered transactions by any Federal
department or agency;

(2) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtaln, or performing
a publlc (Federal, State or local) transaction or contract under
a public transaction; violation of Federal or State antitrust
statutes or commission of embezziement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, or receiving stolen property;

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity {Federal, State or
local) with commission of any of the offenses enumerated in
paragraph (a){(2) of this certification; and

(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or iocal) terminated for cause or default.

b Where the prospective participant is unable to certify to
any of the statements in this certification, such prospective
participant shalil attach an explanation to this proposal.

2. Instructlons for Certification - Lower Tler Participants:

(Applicable to ali subcontracts, purchase orders and other
lower tier transactions requiring prior FHWA approvai or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200)

a. By signing and submitting this proposal, the prospective
lower tier is providing the certification set out below.

b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was antered into. Ifit is later determined that the prospective
lower tier participant knowingly rendered an erroneous
cartification, in addition to other remedies available to the
Federal Government, the depariment, or agency with which
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this transaction originated may pursue available remedies,
including suspension and/or debamment.

c. The prospective lower tier participant shall provide
immediate written notice to the person to which thls proposal is
submitted if at any time the prospective lower tier participant
leamns that its certification was erroneous by reason of
changed circumstances.

d. The terms “covered fransaction,” “debarred,"
“suspended,” "ineligibie,” "participant,” “person,” "principal,”
and "voluntanily excluded,” as used in this clause, are defined
in 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal is submitted for assistance in obtaining a
copy of those regulations  “First Tier Covered Transactions”
refers to any covered transaction between a grantes or
subgrantes of Federal funds and a participant {(such as the
prime or general contract). “Lower Tier Covered Transactions”
refers to any coverad transaction under a First Tier Coverad
Transaction (such as subcontracts). “First Tier Paricipant”
refers to the participant who has entered into a covered
transaction with a grantee or subgrantee of Federal funds
(such as the prime or general contractor). “Lower Tier
Participant™ refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

e. The prospective iower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shalf not knowingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, deciared ineligible, or voluntarity
excluded from participation in this covered transaction, unless
authorized by the department or agency with which this
transaction originatad.

f. The prospactive iower tier participant further agrees by
submitting this proposal that it will inciude this clause titted
"Certification Regarding Debarment, Suspension, insligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,”
without modification, in alf lower tier covered transactions and
in ail solicitations for lower tier covered transactions exceeding
the $25,000 threshold.

g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsibie for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibiity of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, butis not required to, check the Excluded
Parties List System website H ), which is
compiled by the General Services Administration.

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business dealings.

i. Except for transactions authorized under paragraph e of
these instructions, if 2 participant in a covered transaction
Inowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
exciuded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
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department or agency with which this transaction originated
may pursue available remedies, inciuding suspension and/or
debarment.

[ EXE RS

Certlfication Regarding Debarment, Suspension

inellgiblifty and Voluntary Excluslon—LowerTlelj
Particlpants:

1. The prospective lower tiar participant certifies, by
submission of this proposal, that neither it nor its principais is
presently debarred, suspended, proposed for debarment,
declared inellgible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency.

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shall attach an exptanation to this
proposal.

trdww

X]. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
confracts and to al related subcontracts which exceed
$100,000 (49 CFR 20).

1. The prospective participant certifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employes of
any Federal agency, a Member of Congress, an officer or
emplioyse of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extenston, continuation, renawal, amendment, or
maodification of any Federal contract, grant, loan, or
cooperative agreement.

b. If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an empioyee of a Member of Congress in
connection with this Federat contract, grant, loan, or
cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Dlsciosure Form to Report
Lobbying,” in accordance with its instructions.

2. This certification is a material representation of fact upon
which reliance was placed when this fransaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by 31
U.S.C. 1352. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than
$10,000 and not mors than $100,000 for sach such failure.

3. The prospective participant aiso agrees by submitting its
bid or proposal that the participant shalt require that the
language of this certification be inciuded in all iower tier
subcontracts, which excesd $100,000 and that alf such
reciplents shall certify and disciose accordingly.

1"
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 6. The contractor shall include the provisions of Sections 1
PREFERENCE FOR APPALACHIAN DEVELOPMENT through 4 of this Attachment A in every subcontract for work
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS which is, or reasonably may be, done as on-site work.
ROAD CONTRACTS

This provision is applicabie to ali Federal-ald projects funded
under the Appatachian Regional Development Act of 1965.

1. During the paerformance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done
as on-site work, shall give preference fo qualified persons who
regularly resids in the |abor area as designated by the DOL
wherein the contract work is situated, or the subragion, or the
Appalachian counties of the State wherein the contract work is
situated, except:

a. To the extent that qualified persons regulary residing in
the area are not avaitabie.

b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnel necsssary to
assure an efficient execution of the contract work.

c. For the abligation of the contractor to offer employment to
present or former employees as the resuit of a lawful collective
bargaining contract, provided that the number of nonresident
persons employed under this subparagraph (1c) shall not
exceed 20 percent of the total number of employees employsd
by the contractor on the contract work, except as provided in
subparagraph (4) below.

2. The contractor shall place a job order with the State
Employment Service indicating (a) the ciassifications of the
taborars, mechanics and other employees required to perform
the contract work, (b) the number of employees required In
each classification, {c) the date on which the participant
estimates such employees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
ptaced with the State Employment Servica in writing or by
telephone. If during the course of the contract work, the
information submitted by the contractor in the oniginal job order
is substantially modified, the participant shall promptly notify
the State Empioyment Service.

3. The contractor shall give full consideration to ali qualified
job applicants referred to him by the State Employment
Service. The contractor is not required to grant employment to
any job applicants who, in his opinion, are not qualified to
perform the classification of work required.

4. if, within one week following the placing of a job order by
the contractor with the State Employment Service, the State
Employment Service is unabie to refer any qualified job
applicants to the contractor, or less than the number
requested. the State Employment Service will forward a
certificate to the contractor indicating the unavaitability of
applicants. Such certificate shaii be made a part of the
contractor's permanent project racords. Upon recsipt of this
certificate, the contractor may empioy persons who do not
normally reside in the labor area to fili positions covered by the
cartificate, notwithstanding the provisions of subparagraph (1c)
above.

5. The provisions of 23 CFR 633.207(e) affow the
contracting agency to provids a contractual preference for the

use of mineral resource materials native to the Appaltachian
region.

12
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EXHIBIT J - FEDERAL REQUIREMENTS
Federal laws and regulations that may be applicable to the Work include:

A. Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule)
The "Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule), at 49 Code of Federal Regulations, Part 18,
except to the extent that other applicable federal requirements (including the provisions of 23
CFR Parts 172 or 633 or 635) are more specific than provisions of Part 18 and therefore
supersede such Part 18 provisions. The requirements of 49 CFR 18 include, without limitation:
the Local Agency/Contractor shall follow applicable procurement procedures, as required by
section 18.36(d); the Local Agency/Contractor shall request and obtain prior CDOT approval of
changes to any subcontracts in the manner, and to the extent required by, applicable provisions
of section 18.30; the Local Agency/Contractor shall comply with section 18.37 concerning any
sub-Agreements; to expedite any CDOT approval, the Local Agency/Contractor's attorney, or
other authorized representative, shall also submit a letter to CDOT certifying Local
Agency/Contractor compliance with section 18.30 change order procedures, and with 18.36(d)
procurement procedures, and with 18.37 sub-Agreement procedures, as applicable;
the Local Agency/Contractor shall incorporate the specific contract provisions described in
18.36(i) (which are also deemed incorporated herein) into any subcontract(s) for such services
as terms and conditions of those subcontracts.
B. Executive Order 11246
Executive Order 11246 of September 24, 1965 entitled "Equal Employment Opportunity,” as
amended by Executive Order 11375 of October 13, 1967 and as supplemented in Department
of Labor regulations (41 CFR Chapter 60) (All construction contracts awarded in excess of
$10,000 by the Local Agencys and their contractors or the Local Agencys).

C. Copeland "Anti-Kickback" Act

The Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in Department of Labor
regulations (29 CFR Part 3) (All contracts and sub-Agreements for construction or repair).

D. Davis-Bacon Act

The Davis-Bacon Act (40 U.S.C. 276a to a-7) as supplemented by Department of Labor
regulations (29 CFR Part 5) (Construction contracts in excess of $2,000 awarded by the Local
Agencys and the Local Agencys when required by Federal Agreement program legislation. This
act requires that all laborers and mechanics employed by contractors or sub-contractors to work
on construction projects financed by federal assistance must be paid wages not less than those
established for the locality of the project by the Secretary of Labor).

E. Contract Work Hours and Safety Standards Act

Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-
330) as supplemented by Department of Labor regulations (29 CFR Part 5). (Construction
contracts awarded by the Local Agency's in excess of $2,000, and in excess of $2,500 for other
contracts which involve the employment of mechanics or laborers).

F. Clear Air Act

Standards, orders, or requirements issued under section 306 of the Clear Air Act (42 U.S.C.
1857(h), section 508 of the Clean Water Act (33 U.S.C. 1368). Executive Order 11738, and
Environmental Protection Agency regulations (40 CFR Part 15) (contracts, subcontracts, and
sub-Agreements of amounts in excess of $100,000).

G. Energy Policy and Conservation Act

Mandatory standards and policies relating to energy efficiency which are contained in the state
energy conservation plan issued in compliance with the Energy Policy and Conservation Act
(Pub. L. 94-163).

H. OMB Circulars
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Office of Management and Budget Circulars A-87, A-21 or A-122, and A-102 or A-110,
whichever is applicable.

I. Hatch Act

The Hatch Act (5 USC 1501-1508) and Public Law 95-454 Section 4728. These statutes state
that federal funds cannot be used for partisan political purposes of any kind by any person or
organization involved in the administration of federally-assisted programs.

J. Nondiscrimination

42 USC 6101 et seq. 42 USC 2000d, 29 USC 794, and implementing regulation, 45 C.F.R. Part
80 et. seq. These acts require that no person shall, on the grounds of race, color, national
origin, age, or handicap, be excluded from participation in or be subjected to discrimination in
any program or activity funded, in whole or part, by federal funds.

K. ADA

The Americans with Disabilities Act (Public Law 101-336; 42 USC 12101, 12102, 12111-12117,
12131-12134, 12141-12150, 12161-12165, 12181-12189, 12201-12213 47 USC 225 and 47
USC 611.

L. Uniform Relocation Assistance and Real Property Acquisition Policies Act

The Uniform Relocation Assistance and Real Property Acquisition Policies Act, as amended
(Public Law 91-646, as amended and Public Law 100-17, 101 Stat. 246-256). (If the contractor
is acquiring real property and displacing households or businesses in the performance of the
Agreement).

M. Drug-Free Workplace Act

The Drug-Free Workplace Act (Public Law 100-690 Title V, subtitle D, 41 USC 701 et seq.).

N. Age Discrimination Act of 1975
The Age Discrimination Act of 1975, 42 U.S.C. Sections 6101 et. seq. and its implementing
regulation, 45 C.F.R. Part 91; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, as
amended, and implementing regulation 45 C.F.R. Part 84.
0. 23 C.F.R. Part 172
23 C.F.R. Part 172, concerning "Administration of Engineering and Design Related Contracts".
P. 23 C.F.R Part 633
23 C.F.R Part 633, concerning "Required Contract Provisions for Federal-Aid Construction
Contracts".
Q. 23 C.F.R. Part 635
23 C.F.R. Part 635, concerning "Construction and Maintenance Provisions".
R. Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of
1973
Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973. The
requirements for which are shown in the Nondiscrimination Provisions, which are attached
hereto and made a part hereof.
S. Nondiscrimination Provisions:
In compliance with Title VI of the Civil Rights Act of 1964 and with Section 162(a) of the Federal
Aid Highway Act of 1973, the Contractor, for itself, its assignees and successors in interest,
agree as follows:
i. Compliance with Regulations
The Contractor will comply with the Regulations of the Department of Transportation relative
to nondiscrimination in Federally assisted programs of the Department of Transportation
(Title 49, Code of Federal Regulations, Part 21, hereinafter referred to as the "Regulations"),
which are herein incorporated by reference and made a part of this Agreement.
ii. Nondiscrimination
The Contractor, with regard to the work performed by it after award and prior to completion of
the contract work, will not discriminate on the ground of race, color, sex, mental or physical
handicap or national origin in the selection and retention of Subcontractors, including
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procurement of materials and leases of equipment. The Contractor will not participate either
directly or indirectly in the discrimination prohibited by Section 21.5 of the Regulations,
including employment practices when the contract covers a program set forth in Appendix C
of the Regulations.
iii. Solicitations for Subcontracts, Including Procurement of Materials and
Equipment
In all solicitations either by competitive bidding or negotiation made by the Contractor for
work to be performed under a subcontract, including procurement of materials or equipment,
each potential Subcontractor or supplier shall be notified by the Contractor of the
Contractor's obligations under this Agreement and the Regulations relative to
nondiscrimination on the ground of race, color, sex, mental or physical handicap or national
origin.
iv. Information and Reports
The Contractor will provide all information and reports required by the Regulations, or orders
and instructions issued pursuant thereto and will permit access to its books, records,
accounts, other sources of information and its facilities as may be determined by the State or
the FHWA to be pertinent to ascertain compliance with such Regulations, orders and
instructions. Where any information required of the Contractor is in the exclusive possession
of another who fails or refuses to furnish this information, the Contractor shall so certify to the
State, or the FHWA as appropriate and shall set forth what efforts have been made to obtain
the information.
V. Sanctions for Noncompliance
In the event of the Contractor's noncompliance with the nondiscrimination provisions of this
Agreement, the State shall impose such contract sanctions as it or the FHWA may determine
to be appropriate, including, but not limited to: a. Withholding of payments to the Contractor
under the contract until the Contractor complies, and/or b. Cancellation, termination or
suspension of the contract, in whole or in part.
T. Incorporation of Provisions §22
The Contractor will include the provisions of paragraphs A through F in every subcontract,
including procurement of materials and leases of equipment, unless exempt by the Regulations,
orders, or instructions issued pursuant thereto. The Contractor will take such action with respect
to any subcontract or procurement as the State or the FHWA may direct as a means of
enforcing such provisions including sanctions for noncompliance; provided, however, that, in the
event the Contractor becomes involved in, or is threatened with, litigation with a Subcontractor
or supplier as a result of such direction, the Contractor may request the State to enter into such
litigation to protect the interest of the State and in addition, the Contractor may request the
FHWA to enter into such litigation to protect the interests of the United States.
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37. EXHIBIT K - SUPPLEMENTAL FEDERAL PROVISIONS

State of Colorado
Supplemental Provisions for
Federally Funded Contracts, Grants, and Purchase Orders
Subject to
The Federal Funding Accountability and Transparency Act of 2006 (FFATA), As Amended
Revised as of 3-20-13

The contract, grant, or purchase order to which these Supplemental Provisions are attached has been funded,
in whole or in part, with an Award of Federal funds. In the event of a conflict between the provisions of these
Supplemental Provisions, the Special Provisions, the contract or any attachments or exhibits incorporated into
and made a part of the contract, the provisions of these Supplemental Provisions shall control.

1. Definitions. For the purposes of these Supplemental Provisions, the following terms shall have the
meanings ascribed to them below.

1.1. “Award” means an award of Federal financial assistance that a non-Federal Entity receives or
administers in the form of:

1.11. Grants;

1.1.2. Contracts;

1.1.3. Cooperative agreements, which do not include cooperative research and development
agreements (CRDA) pursuant to the Federal Technology Transfer Act of 1986, as
amended (15 U.S.C. 3710);

1.1.4. Loans;

1.1.5. Loan Guarantees;

1.1.6. Subsidies;

1.1.7. Insurance;

1.1.8. Food commodities;

1.1.9. Direct appropriations;

1.1.10. Assessed and voluntary contributions; and

1.1.11. Other financial assistance transactions that authorize the expenditure of Federal funds by

non-Federal Entities.

Award does not include:

1.1.12. Technical assistance, which provides services in lieu of money;

1.1.13. A transfer of title to Federally-owned property provided in lieu of money; even if the award
is called a grant;

1.1.14. Any award classified for security purposes; or

1.1.15. Any award funded in whole or in part with Recovery funds, as defined in section 1512 of
the American Recovery and Reinvestment Act (ARRA) of 2009 (Public Law 111-5).

1.2. “Contract” means the contract to which these Supplemental Provisions are attached and includes all
Award types in §1.1.1 through 1.1.11 above.

1.3. “Contractor” means the party or parties to a Contract funded, in whole or in part, with Federal
financial assistance, other than the Prime Recipient, and includes grantees, subgrantees,
Subrecipients, and borrowers. For purposes of Transparency Act reporting, Contractor does not
include Vendors.

1.4. “Data Universal Numbering System (DUNS) Number” means the nine-digit number established
and assigned by Dun and Bradstreet, Inc. to uniquely identify a business entity. Dun and Bradstreet's
website may be found at: http://fedgov.dnb.com/webform.

1.5. “Entity” means all of the following as defined at 2 CFR part 25, subpart C;

1.5.1. A governmental organization, which is a State, local government, or Indian Tribe;
1.5.2. A foreign public entity;
1.5.3. A domestic or foreign non-profit organization,
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1.6.
1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14.

1.15.

1.16.

1.5.4. A domestic or foreign for-profit organization; and
1.5.5. A Federal agency, but only a Subrecipient under an Award or Subaward to a non-Federal
entity.

“Executive” means an officer, managing partner or any other employee in a management position.

“Federal Award Ildentification Number (FAIN)" means an Award number assigned by a Federal
agency to a Prime Recipient.

“FFATA” means the Federal Funding Accountability and Transparency Act of 2006 (Public Law 109-
282), as amended by §6202 of Public Law 110-252. FFATA, as amended, also is referred to as the
“Transparency Act.”

“Prime Recipient” means a Colorado State agency or institution of higher education that receives an
Award.

“Subaward” means a legal instrument pursuant to which a Prime Recipient of Award funds awards
all or a portion of such funds to a Subrecipient, in exchange for the Subrecipient’s support in the
performance of all or any portion of the substantive project or program for which the Award was
granted.

“Subrecipient” means a non-Federal Entity (or a Federal agency under an Award or Subaward to a
non-Federal Entity) receiving Federal funds through a Prime Recipient to support the performance of
the Federal project or program for which the Federal funds were awarded. A Subrecipient is subject to
the terms and conditions of the Federal Award to the Prime Recipient, including program compliance
requirements. The term “Subrecipient” includes and may be referred to as Subgrantee.

“Subrecipient Parent DUNS Number” means the subrecipient parent organization’s 9-digit Data
Universal Numbering System (DUNS) number that appears in the subrecipient’s System for Award
Management (SAM) profile, if applicable.

“Supplemental Provisions” means these Supplemental Provisions for Federally Funded Contracts,
Grants, and Purchase Orders subject to the Federal Funding Accountability and Transparency Act of
2006, As Amended, as may be revised pursuant to ongoing guidance from the relevant Federal or
State of Colorado agency or institution of higher education.

“System for Award Management (SAM)” means the Federal repository into which an Entity must
enter the information required under the Transparency Act, which may be found at
http://www.sam.qgov.

“Total Compensation” means the cash and noncash dollar value earned by an Executive during the
Prime Recipient’s or Subrecipient's preceding fiscal year and includes the following:

1.15.1. Salary and bonus;

1.15.2. Awards of stock, stock options, and stock appreciation rights, using the dollar amount
recognized for financial statement reporting purposes with respect to the fiscal year in
accordance with the Statement of Financial Accounting Standards No. 123 (Revised
2005) (FAS 123R), Shared Based Payments;

1.15.3. Earnings for services under non-equity incentive plans, not including group life, health,
hospitalization or medical reimbursement plans that do not discriminate in favor of
Executives and are available generally to all salaried employees;

1.15.4. Change in present value of defined benefit and actuarial pension plans;

1.15.5. Above-market earnings on deferred compensation which is not tax-qualified,;

1.15.6. Other compensation, if the aggregate value of all such other compensation (e.g.
severance, termination payments, value of life insurance paid on behalf of the employee,
perquisites or property) for the Executive exceeds $10,000.

“Transparency Act’ means the Federal Funding Accountability and Transparency Act of 2006 (Public
Law 109-282), as amended by §6202 of Public Law 110-252. The Transparency Act also is referred
to as FFATA.

1.17 “Vendor” means a dealer, distributor, merchant or other seller providing property or services required

for a project or program funded by an Award. A Vendor is not a Prime Recipient or a Subrecipient and
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is not subject to the terms and conditions of the Federal award. Program compliance requirements do
not pass through to a Vendor.

Compliance. Contractor shall comply with all applicable provisions of the Transparency Act and the
regulations issued pursuant thereto, including but not limited to these Supplemental Provisions. Any
revisions to such provisions or regulations shall automatically become a part of these Supplemental
Provisions, without the necessity of either party executing any further instrument. The State of Colorado
may provide written notification to Contractor of such revisions, but such notice shall not be a condition
precedent to the effectiveness of such revisions.

System for Award Management (SAM) and Data Universal Numbering System (DUNS) Requirements.

3.1. SAM. Contractor shall maintain the currency of its information in SAM until the Contractor submits the
final financial report required under the Award or receives final payment, whichever is later.
Contractor shall review and update SAM information at least annually after the initial registration, and
more frequently if required by changes in its information.

3.2. DUNS. Contractor shall provide its DUNS number to its Prime Recipient, and shall update
Contractor’s information in Dun & Bradstreet, Inc. at least annually after the initial registration, and
more frequently if required by changes in Contractor’s information.

Total Compensation. Contractor shall include Total Compensation in SAM for each of its five most highly
compensated Executives for the preceding fiscal year if;

4.1. The total Federal funding authorized to date under the Award is $25,000 or more; and

4.2. In the preceding fiscal year, Contractor received:

4.21. 80% or more of its annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and

4.2.2. $25,000,000 or more in annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and

4.3. The public does not have access to information about the compensation of such Executives through
periodic reports filed under section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C.
78m(a), 780(d) or § 6104 of the Internal Revenue Code of 1986.

Reporting. Contractor shall report data elements to SAM and to the Prime Recipient as required in §7
below if Contractor is a Subrecipient for the Award pursuant to the Transparency Act. No direct payment
shall be made to Contractor for providing any reports required under these Supplemental Provisions and the
cost of producing such reports shall be included in the Contract price. The reporting requirements in §7
below are based on guidance from the US Office of Management and Budget (OMB), and as such are
subject to change at any time by OMB. Any such changes shall be automatically incorporated into this
Contract and shall become part of Contractor’s obligations under this Contract, as provided in §2 above.
The Colorado Office of the State Controller will provide summaries of revised OMB reporting requirements
at http://www.colorado.gov/dpa/dfp/sco/FFATA.htm.

Effective Date and Dollar Threshold for Reporting. The effective date of these Supplemental Provisions
apply to new Awards as of October 1, 2010. Reporting requirements in §7 below apply to new Awards as of
October 1, 2010, if the initial award is $25,000 or more. If the initial Award is below $25,000 but subsequent
Award modifications result in a total Award of $25,000 or more, the Award is subject to the reporting
requirements as of the date the Award exceeds $25,000. If the initial Award is $25,000 or more, but funding
is subsequently de-obligated such that the total award amount falls below $25,000, the Award shall continue
to be subject to the reporting requirements.

Subrecipient Reporting Requirements. If Contractor is a Subrecipient, Contractor shall report as set forth
below.

Page 3 of 4

P. 206



7.1 ToSAM. A Subrecipient shall register in SAM and report the following data elements in SAM for each

Federal Award ldentification Number no later than the end of the month following the month in which
the Subaward was made:

7.1.1 Subrecipient DUNS Number;
7.1.2 Subrecipient DUNS Number + 4 if more than one electronic funds transfer (EFT) account;
7.1.3 Subrecipient Parent DUNS Number;

7.1.4 Subrecipient’s address, including: Street Address, City, State, Country, Zip + 4, and
Congressional District;

7.1.5 Subrecipient’s top 5 most highly compensated Executives if the criteria in §4 above are
met; and

7.1.6 Subrecipient’s Total Compensation of top 5 most highly compensated Executives if
criteria in §4 above met.

7.2 To Prime Recipient. A Subrecipient shall report to its Prime Recipient, upon the effective date of the
Contract, the following data elements:
7.2.1  Subrecipient's DUNS Number as registered in SAM.
7.2.2 Primary Place of Performance Information, including: Street Address, City, State,
Country, Zip code + 4, and Congressional District.

Exemptions.

8.1. These Supplemental Provisions do not apply to an individual who receives an Award as a natural
person, unrelated to any business or non-profit organization he or she may own or operate in his or
her name.

8.2 A Contractor with gross income from all sources of less than $300,000 in the previous tax year is
exempt from the requirements to report Subawards and the Total Compensation of its most highly
compensated Executives.

8.3 Effective October 1, 2010, “Award” currently means a grant, cooperative agreement, or other
arrangement as defined in Section 1.1 of these Special Provisions. On future dates "Award” may
include other items to be specified by OMB in policy memoranda available at the OMB Web site;
Award also will include other types of Awards subject to the Transparency Act.

8.4 There are no Transparency Act reporting requirements for Vendors.

Event of Default. Failure to comply with these Supplemental Provisions shall constitute an event of default
under the Contract and the State of Colorado may terminate the Contract upon 30 days prior written notice if
the default remains uncured five calendar days following the termination of the 30 day notice period. This
remedy will be in addition to any other remedy available to the State of Colorado under the Contract, at law
or in equity.
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FIRST READING August 19, 2014

SECOND READING

ORDINANCE NO.

AN ORDINANCE ENACTING A SUPPLEMENTAL BUDGET AND
APPROPRIATION TO THE 2014 CITY OF LOVELAND BUDGET FOR
THE INSTALLATION OF THE [-25/CROSSROADS ANTI-ICING
SYSTEM IN THE CITY OF LOVELAND

WHEREAS, the City has received funds not anticipated or appropriated at the time of
the adoption of the City budget for 2014; and

WHEREAS, the City Council desires to authorize the expenditure of these funds by
enacting a supplemental budget and appropriation to the City budget for 2014, as authorized by
Section 11-6(a) of the Loveland City Charter.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That revenues in the amount of $200,000 from a federal grant in
Transportation Fund 211 are available for appropriation. Revenues in the total amount of
$200,000 are hereby appropriated for the installation of an anti-icing system at 1-25 and
Crossroads Boulevard. The spending agencies and funds that shall be spending the monies
supplementally budgeted and appropriated are as follows:

Supplemental Budget
Transportation Fund 211

Revenues

211-23-232-1701-32100 State Grant 200,000
Total Revenue 200,000
Appropriations

211-23-232-1701-49360 Construction 200,000
Total Appropriations 200,000

Section 2. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading unless the Ordinance has
been amended since first reading in which case the Ordinance shall be published in full or the
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amendments shall be published in full. This Ordinance shall be in full force and effect upon final
adoption, as provided in City Charter Section 11-5(d).

ADOPTED this ___ day of September, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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CITY OF LOVELAND
DEVELOPMENT SERVICES DEPARTMENT

Civic Center e 500 East 3" Street o Loveland, Colorado 80537
(970) 962-2346 ¢ FAX (970) 962-2945 ¢ TDD (970) 962-2620

AGENDA ITEM: 7

MEETING DATE: 8/19/2014

TO: City Council

FROM: Greg George, Development Services Department
PRESENTER: Brian Burson, Current Planning Division

TITLE:

An Ordinance on First Reading Vacating an Emergency Access Easement Across Lot 1, Block
1, Kness Addition, City of Loveland, County of Larimer, State of Colorado

RECOMMENDED CITY COUNCIL ACTION:
Conduct a public hearing and adopt the ordinance on first reading, as presented.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

SUMMARY:

This item is a legislative action to adopt an ordinance vacating a public emergency access
easement on Lot 1, Block 1, Kness Addition to the City of Loveland. The applicant and owner of
the property is Resurrection Fellowship Church.

BUDGET IMPACT:

L] Positive

L] Negative

Neutral or negligible

BACKGROUND:

The property is located at the southeast corner of East Crossroads Boulevard and North
Centerra Parkway. The easement assures clear access for emergency vehicles from both
adjacent public streets and internal circulation around the building complex. The easement was
originally dedicated in conjunction with a significant building expansion for the private school
that is also operated on this campus by the church. A new building expansion is now proposed
by the church that would extend the main building somewhat northward, resulting in obstruction
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of a portion of the existing easement. A new emergency access easement will be dedicated
which will provide the same access from adjacent streets, but with a revised alignment matching
the revised circulation lane that will pass in front of the new building footprint. Assurance for
dedication of this new easement is provided in the proposed ordinance and the church will
submit the executed new easement before the Council considers second reading of the
ordinance.

Vacation of this type of easement does not require Planning Commission consideration or
recommendation.

REVIEWED BY CITY MANAGER:

Lo taartpladatl

LIST OF ATTACHMENTS:
1. Ordinance
2. Staff Memorandum, dated August 19, 2014.
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SECOND READING

ORDINANCE NO.

AN ORDINANCE VACATING AN EMERGENCY ACCESS EASEMENT
ACROSS LOT 1, BLOCK 1, KNESS ADDITION, CITY OF LOVELAND,
COUNTY OF LARIMER, STATE OF COLORADO

WHEREAS, the City Council, at a regularly scheduled meeting, considered the vacation
of the emergency access easements described below (the “Easement”) and located across Lot 1,
Block 1, Kness Addition, City of Loveland, County of Larimer, State of Colorado (the
“Property”); and

WHEREAS, the City Council finds and determines that no land adjoining the Easement
to be vacated is left without an established public or private easement connecting said land with
another established public or private easement; and

WHEREAS, the City Council further finds and determines that the Easement to be
vacated is no longer necessary for the public use and convenience; and

WHEREAS, the City Council further finds and determines that the application filed with
the City’s Current Planning Division was signed by the owners of more than fifty percent of the
property abutting the Easement to be vacated.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the City Council hereby adopts and makes the findings set forth above.

Section 2. That based on the City Council’s findings set forth above, upon the recording
of a new emergency access easement across the Property in a form acceptable to the City
Manager, in consultation with the City Attorney, the following Easement shall be vacated:

All portions of the property known as Lot 1, Block 1, Kness Addition to the
City of Loveland, as depicted in their specific locations and configurations on
Exhibit A, attached hereto and incorporated herein, and located in the NW ¥4
of Section 2, Township 5 North, Range 68 West of the 6" P.M. of the City of
Loveland, County of Larimer, State of Colorado; said property also
currently known as 6502, 6508, and 6512 East Crossroads Blvd, Loveland,
Colorado.

A depiction of the above-described Easement vacation is attached hereto as
Exhibit A and incorporated herein by reference.
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Section 3. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading unless the Ordinance
has been amended since first reading in which case the Ordinance shall be published in full or
the amendments shall be published in full. This Ordinance shall be in full force and effect ten
days after its final publication, as provided in City Charter Section 4-8(b).

Section 4. That the City Clerk is hereby directed to record this Ordinance with the
Larimer County Clerk and Recorder after its effective date in accordance with State Statutes.

ADOPTED this ___ day of September, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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Development Services

Current Planning

500 East Third Street, Suite 310 ¢ Loveland, CO 80537
(970) 962-2523 ¢ Fax (970) 962-2945 « TDD (970) 962-2620
www.cityofloveland.org

MEMORANDUM
TO: City Council
FROM: Brian Burson, City Planner II, Current Planning Division
DATE: August 19, 2014
SUBJECT: Vacation of a public emergency access easement on Lot 1, Block 1, Kness

Addition to the City of Loveland

L. EXHIBITS

Vicinity map

Applicant’s justification letter for the vacation
Existing emergency access easement exhibit
New emergency access easement exhibit
Emergency access easement realignment detail

SNhAWD =

I1. KEY ISSUES

Staff believes that all key issues regarding the vacation have been resolved through the staff
review process. Vacation of an emergency access easement does not require Planning
Commission consideration. The item has been placed on the City Council’s consent agenda.

III. SUMMARY

Resurrection Fellowship Church is planning a minor expansion to their main building, located at
the southeast corner of East Crossroads Boulevard and North Centerra Parkway. (See
Attachment #1.) The proposed expansion will extend a portion of the north wall further
northward, requiring a slight redesign of some parking and re-alignment of the drive lane that
passes in front of the building. Approval by the City of the Site Development Plan for the
expansion is imminent. Since this drive lane is also part of an existing emergency access
easement around the building, the emergency access easement must also be re-aligned.

City Council Staff Report 8/19/14 ATTACHMENT 2




When annexed in 1994, the property was already developed and used by Resurrection
Fellowship Church. Over the years, the church has grown, periodically prompting the need for
building expansions and additions. Each time an expansion or addition of building area occurs,
the need for appropriate access and circulation, including emergency access and circulation, is
evaluated by the City. This assures that unobstructed emergency access and circulation are in
place on the site. The access points and circulation routes for such have been granted to the City
in the form of public emergency access easements. This assures access for all types of
emergency service vehicles, not just fire access.

Most easements are based on a surveyed metes and bounds legal description. However, in this
case, it is based on a general description and further defined by a depiction of the internal drive

lanes on the site.

Existing easement:

E. CROSSROADS BLVD.

=

CENTERRA PKWY.

. EMERGENCY ACCESS
e .| EASEMENT. TYPICAL

KNESS ADDITION TO THE
ITY OF LOVELAKD

-~ EXISTING FIRE ACCESS EASEMENT

NOT TO SCALE

City Council Staff Report 8/19/14 ATTACHMENT 2
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Modifying this easement cannot be achieved by the normal process of revising a portion of the
metes and bounds description. Re-alignment can only be achieved by vacating the entire existing
easement and re-dedicating a new easement with the new alignment past the expanded building.

New Easement:

To assure that a valid emergency access easement remains in place at all times on the site,
recording the vacation ordinance will be carefully timed with recording the new replacement
easement. Staff will assure that this timing is followed with the recording process.

City Council Staff Report 8/19/14 ATTACHMENT 2



IV.  FINDINGS and ANALYSIS

The following two findings must be met in order for the City Council to vacate the easement.
These findings are taken from section 16.36.010.B of the Loveland City Code, and also
incorporated into the ordinance prepared for City Council action.

1. That no land adjoining any right-of-way to be vacated is left without an established
public or private right-of-way or easement connecting said land with another established
public or private right-of-way or easement.

Current Planning: The easement to be vacated is not dedicated as, or used for, general public
or private access to public streets. This finding is not applicable to this application.

2. That the easement to be vacated is no longer necessary for the public use and
convenience.

Current Planning: The easement to be vacated is dedicated solely for emergency access. It is
not dedicated, or used for, purposes of providing utility services to the property. Therefore,
analysis only by emergency services which might use the easement is appropriate. Immediately
following recordation of the vacation ordinance, a revised and realigned emergency access
easement will be dedicated, assuring ongoing and un-interrupted emergency access into the

property.
Fire: Staff believes that this finding can be met, due to the following:

1. The development of the site will comply with the requirements in the ACF Ordinance for
response distance requirements from the first due Engine Company.

2. The vacation of the portion of the existing Emergency Access Easement for the proposed
addition and reconstruction of the interior access drive will not negatively impact fire protection
for the subject development or surrounding properties. A new portion of Emergency Access
Easement will be dedicated with the new alignment of the private drive.

V. CONDITIONS

The only staff recommended conditions focus on the timing and process for vacation and
replacement of the easement, as described in this staff memorandum. These conditions have been
incorporated into the vacation ordinance. Adoption of the ordinance will automatically adopt the
recommended conditions.

City Council Staff Report 8/19/14 ATTACHMENT 2
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RESURRECTION CHURCH
VICINITY MAP

EXHIBIT 1
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PROJECT NARRATIVE

This request for vacation of a portion of the emergency access easement for the Resurrection Fellowship
Church is part of the reconstruction of an interior access drive. The reconstruction and realignment of
the access drive is necessary with the new addition to the existing building. A new emergency access
easement will be dedicated with the new alignment of the private drive as shown in the exhibit.

980 Norway Maple Drive
Loveland Colorado 80538

Phone (970)988-5301 EXHIBIT 2
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CITY OF LOVELAND
DEVELOPMENT SERVICES DEPARTMENT

Civic Center e 500 East 3" Street o Loveland, Colorado 80537
(970) 962-2346 ¢ FAX (970) 962-2945 ¢ TDD (970) 962-2620

AGENDA ITEM: 8

MEETING DATE: 8/19/2014

TO: City Council

FROM: Greg George, Development Services Director
PRESENTER: Kerri Burchett, Current Planning

TITLE:

An Ordinance Approving a First Amendment to the Conceptual Master Plan for the
Waterfall Fourth Subdivision and the Waterfall Fifth Subdivision, City of Loveland, County
of Larimer, State of Colorado, Also Known as Boyd Lake Village

RECOMMENDED CITY COUNCIL ACTION:
Conduct a public hearing and approve the ordinance on first reading.

OPTIONS:
1. Adopt the action as recommended
Deny the action
Adopt a modified action (specify in the motion)
Refer back to staff for further development and consideration
Adopt a motion continuing the item to a future Council meeting

arwn

SUMMARY:

This item is a quasi-judicial action to consider amending the Boyd Lake Village Conceptual
Master Plan (the “Master Plan”). The applicant is McWhinney Inc. Currently, the Master Plan
designates specific primary and non-primary land uses for each lot so that at build out the
project satisfies the zoning requirement that 60% of the land area is developed into primary
jobs. There are seven vacant lots remaining in the 32-acre development located on the north
side of East Eisenhower Boulevard, south of Boyd Lake. The removal of the specific
designations will provide the applicant greater flexibility in locating primary and non-primary jobs
on the remaining vacant lots within the development. Development standards contained in the
Master Plan will ensure that the mix of primary and non-primary jobs remain in compliance with
the zone district requirements. The amendment would not change the designations of existing
uses or alter the design standards approved for the development.

BUDGET IMPACT:

L] Positive

L1 Negative

Neutral or negligible

City of Loveland Council Meeting Agenda Page 1 of 2



BACKGROUND:
There are no key issues identified by staff with the amendment request. The item was heard by
the Planning Commission on July 28, 2014 as an item on the consent agenda. There were no
members of the public who spoke at the hearing and the item remained on the consent agenda.
The Planning Commission unanimously recommended approval of the amendment. As no
discussion of the item occurred at the hearing, the Planning Commission minutes have not been
included as an attachment.

REVIEWED BY CITY MANAGER:

L oeteartpladeatl

LIST OF ATTACHMENTS:

1.

2.
3.
4

Ordinance

Staff Memorandum

Staff and Applicant PowerPoint Presentations
Planning Commission Staff Report with Attachments

City of Loveland Council Meeting Agenda

Page 2 of 2
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FIRST READING August 19, 2014

SECOND READING

ORDINANCE NO.

AN ORDINANCE APPROVING A FIRST AMENDMENT TO THE
CONCEPTUAL MASTER PLAN FOR THE WATERFALL FOURTH
SUBDIVISION AND THE WATERFALL FIFTH SUBDIVISION, CITY OF
LOVELAND, COUNTY OF LARIMER, STATE OF COLORADO, ALSO
KNOWN AS BOYD LAKE VILLAGE

WHEREAS, the Waterfall Fourth Subdivision and the Waterfall Fifth Subdivision, City
of Loveland, County of Larimer, State of Colorado, also known as Boyd Lake Village (“Boyd
Lake Village™) are zoned E — Employment Center District and are subject to the requirements of
Chapter 18.30 of the Loveland Municipal Code (the “Code”); and

WHEREAS, in accordance with Section 18.30.050.B. of the Code, Boyd Lake Village is
subject to a conceptual master plan prepared by BHA Design, Inc. and dated March 13, 2007, as
revised July 2, 2007 (“Conceptual Master Plan”); and

WHEREAS, as required by Section 18.30.050.B. of the Code, the Conceptual Master
Plan depicts an allocation of land uses in a manner that demonstrates compliance with Section
18.30.040.A., which requires that not more than forty percent (40%) of the land area within a
development plan for property zoned E — Employment Center District shall be dedicated to “non-
primary workplace uses”; and

WHEREAS, MLB 34, LLC (the “Owner”), as owner of all of the undeveloped real
property within Boyd Lake Village (the “Property”), desires to amend the Conceptual Master
Plan to remove the designations of “non-primary workplace uses” and “primary workplace uses”
to specific lots in order to allow greater flexibility in locating primary and non-primary
workplace uses within Boyd Lake Village as set forth in the “First Amendment Conceptual
Master Plan” prepared by BHA Design, Inc. and dated May 7, 2014 (the “First Amendment to
the Conceptual Master Plan”); and

WHEREAS, the First Amendment to the Conceptual Master Plan does not alter the
requirement that not more than forty percent (40%) of the land area within a development plan
for property zoned E — Employment Center District shall be dedicated to “non-primary
workplace uses”; and

WHEREAS, on July 28, 2014, the Loveland Planning Commission held a public hearing
to consider the proposed amendment and adopted a motion to make the findings listed in Section
VII1 of the Planning Commission Staff Report dated July 28, 2014 and, based on those findings,
to recommend to Council that the First Amendment to the Conceptual Master Plan be approved.
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NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That Council has held a public hearing and received evidence and testimony
and hereby makes the following findings with regard to the Owner’s request to amend the
Conceptual Master Plan to remove the designations of “non-primary workplace uses” and
“primary workplace uses” to specific lots as set forth in the First Amendment to the Conceptual
Master Plan:

Finding 1. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in development that is consistent with relevant
policies contained in Section 4.0 of the 2005 City of Loveland Comprehensive Master
Plan, as amended.

Finding 2. That development of the Property pursuant to the First Amendment to
the Conceptual Master Plan would be consistent with the purposes set forth in Section
18.04.010 of the Loveland Municipal Code, which purposes include, to: lessen
congestion on the streets; secure from fire and panic; promote the health and general
welfare; prevent the overcrowding of land; avoid undue concentration of population;
facilitate adequate provision of transportation, water, sewage, schools, parks, and other
public requirements; conserve the value of buildings; and encourage the most appropriate
use of land.

Finding 3. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would be consistent with the E — Employment Center
District as set forth in Title 18 of the Loveland Municipal Code.

Finding 4. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in development that is compatible with existing
land uses adjacent to and in close proximity to the Property to be affected by
development of it.

Finding 5. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in impacts on City infrastructure and services
that are consistent with current infrastructure and services master plans.

Finding 6. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in development that would not be detrimental
to the health, safety, or welfare of the neighborhood or general public.
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Section 2. That the “First Amendment Conceptual Master Plan” prepared by BHA
Design, Inc. and dated May 7, 2014, a copy of which is on file with the City’s Current Planning
Division, is hereby approved.

Section 3. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading, unless the Ordinance
has been amended since first reading, in which case the Ordinance shall be published in full or
the amendments shall be published in full. This Ordinance shall be in full force and effect ten
days after its final publication, as provided in City Charter Section 4-8(b).

Section 4. That the City Clerk is hereby directed to record this Ordinance with the
Larimer County Clerk and Recorder after its effective date in accordance with state statutes.

ADOPTED this day of September, 2014,

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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DEVELOPMENT SERVICES

Current Planning

500 East Third Street, Suite 310 ¢ Loveland, CO 80537
(970) 962-2523 o Fax (970) 962-2945 e TDD (970) 962-2620
www.cityofloveland.org

MEMORANDUM
TO: City Council
FROM: Kerri Burchett, Principal Planner
DATE: August 19, 2014
RE: Boyd Lake Village Conceptual Master Plan First Amendment
. ATTACHMENTS

A. Staff PowerPoint presentation
B. Applicant PowerPoint presentation
C. Planning Commission Staff Report including the following attachments:
1. Boyd Lake Village Conceptual Master Plan Amendment #1 (J-B First Addition, Waterfall
Addition Tracts A and D)
2. Conceptual Master Plan Narrative
3. Employment Center District, Section 18.30 of the Municipal Code
4. Waterfall Fifth Subdivision (for information purposes only)
5. Waterfall Fourth Subdivision (for information purposes only)

1. EXECUTIVE SUMMARY

The City Council public hearing is to consider an amendment to the conceptual master plan for the Boyd
Lake Village development. The applicant is requesting to remove the primary and non-primary land use
designations shown on the master plan for the remaining seven vacant properties. Removing the
designations would allow the applicant greater flexibility in marketing the remaining vacant lots in the
development. The amendment does not modify the land use designations for the two properties that are
already developed. The mix of primary and non-primary workplace uses developed in the master plan,
along with the design standards, also would not change with this amendment. A minimum of 60% of the
land area in the master plan would be developed into primary workplace uses as required in the E-

Employment Center zone district. Primary workplace uses include uses such as offices, research or light
industrial.

The amendment proposes that with each site development plan, the applicant would update the conceptual
master plan to designate the property as a primary or non-primary use and indicate the remaining land
area that could be devoted to future primary and non-primary uses. This would ensure that the land use

CC August 19, 2014 Page 1 EXHIBIT 1
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categories are tracked accurately in the future and assure fulfillment of the goal to develop primary
workplace uses in the development.

Project Location

I1. PLANNING COMMISSION HEARING

The amendment was heard by the Planning Commission on July 28, 2014 as an item on the consent
agenda. There were no members of the public who spoke and the item remained on the consent agenda.
The Planning Commission unanimously recommended approval of the amendment. As no discussion of
the item occurred at the hearing, the Planning Commission minutes have not been included as an

attachment to this memorandum.

I1l. RECOMMENDED CONDITIONS
There are no staff recommended conditions for the requested amendment.

CC August 19, 2014 Page 2 EXHIBIT 1
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III. KEY ISSUES:

There are no key issues identified by staff with the proposal.

IV.  ATTACHMENTS:

1. Boyd Lake Village Conceptual Master Plan Amendment #1 (J-B First Addition,
Waterfall Addition Tracts A and D)

Conceptual Master Plan Narrative

Employment Center District, Section 18.30 of the Municipal Code

Waterfall Fifth Subdivision (for information purposes only)

Waterfall Fourth Subdivision (for information purposes only)

A

V. SITE DATA.:

ACREAGE OF SITE (GROSS ACRES ) uuieeiecivvrrersrriaeeesssmreeseessnnas 32.22 ACRES

COMP PLAN DESIGNATION .....ootiiiiiieeiiiriiniireiisseessvsnnssrvsnenes E -EMPLOYMENT

EXISTING ZONING oooiiiee e icteeres e ee s istbassssaestss s e s vansssnsrasanes E-EMPLOYMENT CENTER

EXISTING USE . iuerie it e ettt s e iaa s e s e arna e s MEDICAL OFFICES AND VACANT

PROPOSED USE ....cvtiiiiiiiiirineeiimeeeeieeeeraessneeessessesnsasassasessnens PRIMARY AND NON-PRIMARY WORKPLACE
USES

EXIST ADJ ZONING & USE - NORTH.....covvivieeceeene e DR DEVELOPING RESOQURCE - CITY OF
GREELEY FILTER PLANT

EXIST ADJ ZONING & USE - SOUTH ..oovoiviviveiiririeeeviannaesianas US Hwy. 34 & B BUSINESS — RESTAURANTS,
CAR WASH UNDER CONSTRUCTION AND 1
SINGLE FAMILY HOUSE

EXIST ADI ZONING & USE - WEST ooecvvic e cnnneeinens COUNTY C COMMERCIAL — COMMERCIAL
RETAIL

EXIST ADJ ZONING & USE - EAST .ivvvvviciericeeciieeee s e CITY B BUSINESS AND I INDUSTRIAL —
COMMERCIAL OFFICES & VACANT

UTILITY SERVICE PROVIDER - SEWER....coveivinrieieeicireerereeniine CITY OF LOVELAND

UTILITY SERVICE PROVIDER - ELECTRIC ...oveiiievieeireerieenennas CITY OF LOVELAND

UTILITY SERVICE PROVIDER - WATER .....ccoiviiiriiiiirrrnriennns CITY OF LOVELAND

VI, BACKGROUND:

The Waterfall Addition was annexed into the city in January of 1993. The J-B Addition was
annexed into the City of Loveland in February of 2005 and zoned, along with portions of Tracts
A and D, Waterfall Addition, to the Meadowbrook Falls Planned Unit Development. The
property was rezoned to Employment Center and the conceptual master plan was approved for
the Boyd Lake Village development in September of 2007. Since that time, two medical office
buildings have been developed in the master plan along E. Eisenhower Boulevard.

3 Attachment C
Planning Commision Staff Report 7/28/14



VII. STAF¥, APPLICANT, AND NEIGHBORHOOD INTERACTION:

A. Notification: An affidavit was received from Cole Evans with McWhinney Enterprises
certifying that notice of this hearing was mailed to all owners of property within 1,200 feet
of the site, and that notices were posted in prominent locations on the perimeter of the
project site at least 15 days prior to the date of the Planning Commission hearing. A notice
was also published in the Reporter Herald on July 12, 2014. All notices stated that a public
hearing would be held by the Planning Commission on July 28, 2014 at 6:30 pm.

B. Neighborhood Response: A noticed neighborhood meeting was held at 5:30 p.m. on June
26, 2014 in the City Council Meeting Room. Three persons attended the meeting along
with city staff and the applicant. Upon hearing a description of the application, there were
no concerns expressed by the neighborhood at the meeting. The neighborhood response
was positive regarding the amendment.

VIII. FINDINGS AND ANALYSIS

In this section of the report, applicable findings are recommended in italic print, followed by
staff analysis as to whether the findings can be met by the submitted application. The
consideration and action of the Planning Commission should focus on these findings as being the
appropriate basis for their action.

Finding 1. Development of the property pursuant to any of the uses permitted by right under
the zoning district, and as proposed in the plan, would result in development that is consistent
with relevant policies contained in Section 4.0 of the 2005 Loveland Comprehensive Plan, as
amended.

Current Planning: Staff believes this finding can be made, based on the following facts:

o The amendment would provide flexibility in the location of primary and non-primary
uses but does not alter the percentage of these uses in the development. A minimum of
60% of the land area would be developed into primary workplace uses and would comply
with the Comprehensive Master Plan and the Employment Center zone,

¢ The approved development standards in the Amended Conceptual Master Plan are not
proposed to change. The standards promote a high quality development, consistent with
the philosophies in the Comprehensive Plan.

Finding 2.  Development of the property pursuant to the plan would be consistent with the
purposes set forth in Section 18.04.010 of the Loveland Municipal Code.

Current Planning: Staff believes this finding can be made, based on the following fact:
¢ The land uses and design standards permitted in the development would not change with
the amendment. The amendment seeks to allow greater flexibility in marketing the
property to both primary and non-primary uses. Development of the property would be
consistent with the purposes of the Municipal Code and the design standards would
provide a unified, high quality development.

P. 241
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Finding 3.  Development of the property pursuant to any of the uses permitted by right under
the zoning district, and as proposed in the plan, would be consistent with the E- Employment
Center zone district, as set forth in Title 18 of the Municipal Code.

Current Planning:  Staff believes this finding can be made, based on the following fact:

e The proportion of primary and non-primary workplace uses will be consistent with the
provisions of the E- Employment Center zone district. At least 60% of the land area will
be devoted to primary workplace uses. Uses permitted by right will be developed in

. accordance with the requirements in the Employment Center zone and the design
standards contained in the Conceptual Master Plan.

Finding 4.  Development of the subject property pursuant to any of the uses permitted by
right under the zoning district, and as proposed in the plan, would result in development that is
compatible with existing land uses adjacent to and in close enough proximity to the subject
property to be effected by development of it.

Current Planning:  Staff believes this finding can be made, based on the following fact:

e At the time of approval, the original Conceptual Master Plan was determined to be
compatible with existing and surrounding land uses. No changes are proposed to the uses
permitted in the development. There were no concerns or questions regarding
compatibility voiced at the neighborhood meeting.

Finding 5. Development of the subject property pursuant to any of the uses permitied by
right under the zoning district, and as proposed in the plan, would result in impacts on City
infrastructure and services that are consistent with current infrastructure and services master
plans.

Transportation: Staff believes that this finding can be met, due to the following facts:

e Development of the subject property pursuant to any of the uses permitted by right under
the zoning district would result in impacts on City infrastructure and services that are
consistent with current infrastructure and service master plans.

e Analyses of traffic impacts and the description of associated required street
improvements for ACF compliance are examined in detail when a specific development
application is submitted. All specific development applications within this area will need
to demonstrate conformance with ACF requirements with the site development plans.

Water/Wastewater: Staff believes that this finding can be met, due to the following facts:

e This development is situated within the city’s current service area for both water and
wastewater. The proposed amendment request is consistent with the Department’s Water
and Wastewater master plan by being consistent with the 2005 Comprehensive Plan.

e Regarding water, the site is at the eastern end of the gravity pressure zone. There is a 127
water main in 15th Street west of Horstman Place and then an 8” water main thereafter.

¢ Regarding wastewater, the site drains to the wastewater treatment plan via the East Side
Lift Station. There 1s a 10” wastewater main in 15th Street. Water and wastewater stubs
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have been provided into the undeveloped lots and future development of the lots will
require extension, of these stubs.
Power: Staff believes that this finding can be met, due to the following facts:

e There is an underground 200 amp three phase power in conduit located along the south
side of East 15th Street, with conduits stubbed north across the street from the various
vaults located along 15th Street. Power will be extended onto the site at the developer’s
cost per the city's Municipal Code.

e The proposed development will not negatively affect the city power utility.

Stormwater: Staff believes that this finding can be met, due to the following facts:
e Proposed stormwater facilities will adequately detain and release stormwater runoff in a
manner that will eliminate off-site impacts.
o When designed and constructed, the development will not negatively affect City storm
drainage utilities.

Fire: Staff believes that this finding can be met, due to the following facts:
e The development will comply with the requirements in the ACF Ordinance for response
distance requirements from the first due Engine Company.
e The proposed development will not negatively impact fire protection for the subject
development or surrounding properties.

Parks and Rec: Staff believes that this finding can be met, due to the following fact:

o As outlined and described in the 2001 Parks and Recreation Master Plan, a recreational
trail spur will need to be aligned and constructed through this development in a general
east and west direction, as shown on the conceptual master plan. The purpose of the trail
spur is to connect the main City loop at Denver Avenue to the west side of Boyd Lake
Ave. The timing of the construction of the trail and the dedication of the easement to
accommodate the trail will be reviewed and approved in conjunction with the site
development plans.

Finding 6.  Development of the subject property pursuant to any of the uses permitted by
right under the zoning district, and as proposed in the plan, would result in development that
would not be detrimental to the health, safety, or welfare of the neighborhood or general public.

Current Planning:  Staff believes this finding can be made, based on the following:

At the time of approval of the original conceptual master plan, the city determined that
development of the proposed uses would not be detrimental to the health, safety or welfare of the
neighborhood or general public. The amendment requests to remove the specific locations for
primary and non-primary workplace uses to provide flexibility in marketing the properties and
should not be detrimental to the health, safety and welfare of the neighborhood or general public.

IX. RECOMMENDED CONDITIONS:
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There are no staff recommended conditions for these applications.
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CITY OF LOVELAND
WATER & POWER DEPARTMENT

200 North Wilson e Loveland, Colorado 80537
(970) 962-3000 ¢ FAX (970) 962-3400 ¢« TDD (970) 962-2620

AGENDA ITEM: 9

MEETING DATE: 8/19/2014

TO: City Council

FROM: Melissa Morin, Water and Power
PRESENTER: Melissa Morin, Civil Engineer
TITLE:

A Resolution Granting a Temporary Work Space Easement to the Public Service Company of
Colorado

RECOMMENDED CITY COUNCIL ACTION:
Adopt the resolution.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

SUMMARY:

This is an administrative action to grant a temporary easement to Public Service Company of
Colorado to permit the use of a city owned property for access to their facilities within an
existing easement.

BUDGET IMPACT:

L] Positive

[J Negative

Neutral or negligible

BACKGROUND:

Public Service Company of Colorado (PSCo) is planning on a construction and maintenance
project to their facilities located on an existing easement. To access their facilities, they are
seeking access through the City’s water tank property located at the southwest corner of County
Road 14 and County Road 17 (South Taft Ave). The proposed easement will be used only for
access, and it is located outside the fenced area of the water tank.
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PSCo is planning on conducting a bid walk-through on August 13, 2014 and the anticipated start
of mobilization for this project is September 2, 2014 with completion in two weeks. The
department finds no objection to the Temporary Work Space Easement with the conditions
written.

REVIEWED BY CITY MANAGER:

LIST OF ATTACHMENTS:

1. Resolution

2. PSCO Temporary Work Space Easement
3. Map
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RESOLUTION #R-55-2014

A RESOLUTION GRANTING A TEMPORARY WORK SPACE
EASEMENT TO PUBLIC SERVICE COMPANY OF COLORADO

WHEREAS, Public Service Company of Colorado (“PSC0”) has requested that the City
of Loveland grant PSCo a non-exclusive temporary work space easement across real property
owned by the City for purposes of accessing PSCo’s adjacent utility easements; and

WHEREAS, the Water & Power Department reviewed PSCo’s request and found that
the proposed temporary use will not affect the City’s operations at that location under the
proposed terms and conditions; and

WHEREAS, the City Council desires to grant the requested temporary work space
easement on the terms and conditions set forth in the “Public Service Company of Colorado
Temporary Work Space Easement,” attached hereto.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the “Public Service Company of Colorado Temporary Work Space
Easement,” attached hereto as Exhibit A and incorporated herein by reference (“Easement”), is
hereby approved.

Section 2. That the City Manager and the City Clerk are hereby authorized and directed
to execute the Easement on behalf of the City of Loveland.

Section 3. That the City Manager is authorized, following consultation with the City
Attorney, to approve changes to the form or substance of the Easement as deemed necessary to
effectuate the purposes of this Resolution or to protect the interests of the City.

Section 4. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this 19" day of August, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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PUBLIC SERVICE COMPANY OF COLORADO
TEMPORARY WORK SPACE EASEMENT

For and in consideration of ten dollars ($10.00) and other good and valuable consideration in
hand paid, the receipt of which is hereby acknowledged, the undersigned Grantor hereby grants
and conveys to Public Service Company of Colorado, a Colorado corporation, Grantee,
whose address is 1123 West 3™ Avenue, Denver, Colorado, 80223-1351, a non-exclusive
temporary work space easement, for the purpose of accessing existing Public Service
Company easements (Reception # 20090055223 and #20090055222) (the “Existing
Easements”), over and across the following described premises located in the County of
Larimer, State of Colorado, to wit:

A parcel of land situated in the NE 1/4 of Section 3, Township 4 North, Range 69 West, of
the 6% Principal Meridian as described and illustrated on the attached “Temporary Work
Space Area lllustration” exhibit attached hereto and made a part hereof.

Together with full right and authority herein granted to Grantee, its successors, licensees,
lessees, contractors, and assigns, and their agents and employees, to enter upon said
premises, with necessary vehicles, storage tanks, personnel, and equipment, to access the
Existing Easements.

This grant is subject to the following conditions:

1. Grantee acknowledges and agrees that the easement herein granted is a temporary
easement and shall become effective on SEPTEMBER 2, 2014 and automatically
terminate on DECEMBER 31, 2014.

2. Grantee shall repair damages to the easement premises or improvements thereon,
including, but not limited to, re-seeding non-gravel areas with seed mix specified in the
City of Loveland Water and Wastewater Development Standards Chapter 6, and
repairing damage to or replacing destroyed roads, fences, growing crops, and personal
property caused by the execution of rights under this easement.

3. Grantee shall install and maintain temporary fencing marking the boundaries of the
easement to prevent access by Grantee and others to areas outside of the easement.
Grantee shall be responsible for monitoring access to ensure that the easement
boundaries are not breached. Any damages to persons or property resulting from a
breach of the easement boundaries shall be Grantee's sole legal and financial
responsibility.

4. Grantee shall at all times maintain clear access to Grantor’'s water tank entrance gate.
Damages associated with lack of access to Grantor's water tank due to activities of
Grantee or its successors, licensees, lessees, contractors, or assigns, or their agents or
employees, shall be Grantee’s sole legal and financial responsibility.

5. Grantee agrees to save and hold harmless Grantor from all liability for damages, loss, or
expense arising from damage to property or injury or death of any person or persons
resulting from use of the easement by Grantee or its successors, licensees, lessees,
contractors, or assigns, or their agents or employees.
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6. The provisions of this easement shall be binding upon and inure to the benefit of the
successors and assigns of the parties hereto.

7. This document is not intended to be recorded.

8. INDEMNIFICATION: Grantee agrees to save Grantor, its successors, and assigns from,
and to hold them harmless against, any and all claims for injury to or death of any
person or damage to any property resulting from or arising in any way out of the use of
the easement by Grantee or its successors, licensees, lessees, contractors, or assigns,
or their agents or employees, or out of Grantee’s performance or nonperformance of
any obligation herein.

Signed this day of , 2014,

GRANTOR: CITY OF LOVELAND, COLORADO, a municipal corporation

By:

William D. Cahill, City Manager

Attest:

City Clerk

Approved as to Form:

Assistant City Attorney

GRANTEE: PUBLIC SERVICE COMPANY OF COLORADO, a Colorado corporation

By:

Nancy Hibbert
Title: Contract Agent, Right of Way & Permits

Public Service Company of Colorado, an
Xcel Energy Company
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CITY OF LOVELAND
LOVELAND FIRE RESCUE AUTHORITY

Administration Offices e 410 East Fifth Street e Loveland, Colorado 80537
(970) 962-2471 ¢ FAX (970) 962-2922 ¢ TDD (970) 962-2620

AGENDA ITEM: 10

MEETING DATE: 8/19/2014

TO: City Council

FROM: Randy Mirowski, Loveland Fire Rescue Authority
PRESENTER: Randy Mirowski, Fire Chief

TITLE:

A Resolution Approving an Amendment to the Exhibits Attached to the Intergovernmental
Automatic Response Agreement Between the Loveland Fire Rescue Authority and the
Johnstown Fire Protection District

RECOMMENDED CITY COUNCIL ACTION:
Approve the resolution.

OPTIONS:

1.

Adopt the action as recommended
Deny the action

2
3. Adopt a modified action (specify in the motion)

4,

5. Adopt a motion continuing the item to a future Council meeting

Refer back to staff for further development and consideration

SUMMARY:

This is an administrative action to approve the amendment to the exhibits attached to the
intergovernmental automatic mutual aid agreement between Loveland Fire Rescue Authority
(LFRA) and the Johnstown Fire Protection District (JFPD). This is due to a recent evaluation of
the response plans by both organizations for resource location and availability. The areas of
auto aid response are expanded for both the aid provided by LFRA to JFPD and the aid
provided by JFPD to LFRA based on the relocation of LFRA Station 2 and the coverage area
proposed within the plan for the development of an Authority between the JFPD and the Milliken
Fire Protection District (MFPD). The Loveland Fire Rescue Authority Board approved this
amendment July 10, 2014.

BUDGET IMPACT:
] Positive

L1 Negative
Neutral or negligible
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BACKGROUND:
The intergovernmental auto aid agreement was approved the by the LFRA Board July 22, 2013
and the City Council on August 6, 2013.

LFRA Rescue 2, (will be moved further west when the new Station 2 opens in October), would
be the second due extrication company for a traffic accident in the eastern part of the LFRA
response area. The JFPD has an engine with the appropriate rescue tools that can get to that
area quicker.

When the JFPD and the MFPD were evaluating their response plan for the development of an
authority, it became clear that they needed a third engine for structure fires or structures
threatened by fire in their response area. They have called upon the Windsor Severance Fire
Protection District to provide that coverage in the north eastern portion, the Platteville Gilcrest
Fire Protection District in the south eastern portion, and LFRA in the central and western portion
of their response area. LFRA will be responding to actual or threatened structure fires, only.
Any other aid requested (other than the call types identified in the exhibit) would be handled
through a mutual aid agreement process, allowing for a consideration of response, based on
availability and system coverage.

The language of the intergovernmental auto aid agreement remains the same. The resolution
for consideration would only amend the Exhibits “A” Auto Aid Response Zones (response area
with a corresponding map) and “C” Auto Aid Apparatus Response by LFPD to LFRA (adding
extrication on traffic accidents).

REVIEWED BY CITY MANAGER:

[ttt adetl

LIST OF ATTACHMENTS:

1. Resolution

2. Agreement including exhibits of amendments
3. Larger map
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RESOLUTION # R-56-2014

A RESOLUTION APPROVING AN AMENDMENT TO THE EXHIBITS
ATTACHED TO THE INTERGOVERNMENTAL AUTOMATIC RESPONSE
AGREEMENT BETWEEN THE LOVELAND FIRE RESCUE AUTHORITY AND
THE JOHNSTOWN FIRE PROTECTION DISTRICT

WHEREAS, in accordance with section §29-1-203 of the Colorado Revised
Statutes, governments may cooperate or contract one with another to provide any
function, service or facility lawfully authorized to each of the respective units of
governments; and

WHEREAS, in accordance with C.R.S. §29-1 -201, governments are permitted
and encouraged to make the most efficient and effective use of their powers and
responsibilities by cooperating and contracting with other governments; and

WHEREAS, the Johnstown Fire Protection District (“*JFPD”) and Loveland Fire
Rescue Authority (“LFRA”) are independent governmental entities duly organized and
existing in accordance with Colorado law are called upon to respond to emergency areas
contained within their respective jurisdictions; and

WHEREAS, JFPD and LFRA (collectively, the "Participating Agencies") are
called upon to respond to emergencies occurring in areas contained within their
respective jurisdictions; and

WHEREAS, the Participating Agencies strive to improve the emergency services
provided within their respective jurisdictions through automatic mutual aid responses;
and

WHEREAS, the LFRA Board approved the intergovernmental automatic
response agreement between the Participating Agencies at the July 11, 2013 board
meeting; and

WHEREAS, the Participating Agencies have evaluated their response plans based
on the current resource location and availability to better serve the citizens in both
jurisdictions. The evaluation resulted in an amendment that expands the defined area for
automatic responses to one another, said area is delineated on the Amended Exhibit A,
and a revision to Exhibit C to add “Extrication on Traffic Accidents”; and

WHEREAS, notice to the Participating Agencies of fire emergencies in the
designated area is made by and through the Participating Agencies' Emergency
Communications Centers ("Comm. Centers"); and

WHEREAS, it is the intent and desire of the Participating Agencies to provide an
emergency fire response system that meets the health, safety and welfare needs of the
affected residents; and

P. 270



WHEREAS, by the terms Section 1.0 of the Rules and Regulations of the
Loveland Fire Rescue Authority, such agreements must be presented to and approved by
the LFRA Board of Directors; and

WHEREAS, the LFRA Board of Directors approved the amendment to the exhibit
on July 10, 2014, Resolution 034 finding that it is in the best interests of the Fire
Authority to adopt the “Intergovernmental Automatic Response Agreement” attached
hereto as Exhibit A and incorporated by reference (the “Agreement”).

WHEREAS, by the terms Section 1.9 of Article | of that certain
Intergovernmental Agreement for the Establishment and Operation of the Loveland Fire
Rescue Authority as a Separate Governmental Entity dated August 19, 2011, such
agreements must be presented to and approved by the Loveland City Council and the
Loveland Rural Fire Protection district; and

WHEREAS, the City Council finds that it is in the best interests of the Fire
Authority to adopt the “Intergovernmental Automatic Mutual Aid Agreement” attached
hereto as Exhibit A and incorporated by reference (the “Agreement”).

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE
CITY OF LOVELAND, AS FOLLOWS:

Section 1. That the Agreement is hereby approved.

Section 2. That the Loveland Fire Rescue Authority is hereby authorized and
directed to execute the Agreement, subject to such modifications in form or substance as
the Fire Chief in consultation with the City Attorney, may deem necessary to effectuate
the purposes of this Resolution.

Section 3. That this Resolution shall go into effect as of the date and time of
its adoption.

ADOPTED this day of , 2014,

Cecil A. Gutierrez, Mayor
ATTEST:

City Clerk
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INTERGOVERNMENTAL AUTOMATIC MUTUAL AID AGREEMENT
BETWEEN THE LOVELAND FIRE RESCUE AUTHORITY AND THE
JOHNSTOWN FIRE PROTECTION DISTRICT

THIS AGREEMENT is made and entered into this | l.t. day of 2013,
by and between the Johnstown Fire Protection District ("JFPD") and the Ifpvelang+ire Rescue
Authority, (“LFRA”), concerning response to a designated area.

RECITALS

WHEREAS, in accordance with C.R.S. § 29-1-203, governments may cooperate or
contract one with another to provide any function, service or facility lawfully authorized to each
of the respective units of governments; and

WHEREAS, in accordance with C.R.S. § 29-1-201, governments are permitted and
encouraged to make the most efficient and effective use of their powers and responsibilities by
cooperating and contracting with other governments; and

WHEREAS, JFPD and LFRA (collectively, the "Participating Agencies") are called
upon to respond to emergencies occurring in areas contained within their respective jurisdictions;
and

WHEREAS, the Participating Agencies strive to improve the emergency services
provided within their respective jurisdictions through automatic mutual aid responses; and

WHEREAS, the Participating Agencies have defined an area within which they will
provide automatic responses to one another, said area being delineated in Exhibit A; and

WHEREAS, notice to the Participating Agencies of fire and rescue emergencies in the
designated area is made by and through the Participating Agencies' Emergency Communications
Centers ("Comm, Centers"); and

WHEREAS, it is the intent and desire of the Participating Agencies to provide an
emergency fire and rescue response system that meets the health, safety and welfare needs of the
affected residents.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the
sufficiency of which is hereby acknowledged, the Participating Agencies agree as follows:

AGREEMENT

i Automatic Response.

a. The Participating Agencies shall provide response to each other for emergencies
located in the response area described in Exhibit A, Auto Aid Response Zones, attached hereto
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and incorporated herein by this reference, upon notification thereof and dispatch thereto by the
Comm. Center receiving the emergency call. The response described herein shall be automatic in
nature. The Comm. Centers shall make initial and contemporaneous notification of emergency
dispatch to both the fire authority/department within which the emergency has occurred and the
fire authority/department responding pursuant to this Agreement.

b. Cancellation of any Participating Agency's unit response shall occur only after
coordinated communication between the Participating Agencies on an assigned frequency. The
first armiving Participating Agency shall determine whether to cancel the response of the other
Participating Agency, or, when all units from a Participating Agency are en route to an
emergency call, the Participating Agency having geographic jurisdiction may cancel the response
of the other Participating Agency.

2. Purpose. The purpose for such dispatch and the responsibility of the Participating Agency
is limited to certain call types and the apparatus response guide shown in Exhibits B, Auto Aid
Apparatus Response by JFPD to LFRA, and C, Auto Aid Apparatus Response by LFRA to
JEPD, attached hereto and incorporated herein by this reference. Response by a Participating
Agency to any call type not listed on the attached Exhibits B and C shall be pursuant to
additional mutual aid agreements between the Participating Agencies.

3. Good Faith Discussion. In the event the responses outside a Participating Agency's
jurisdiction that occur pursuant to this Agreement become a burden, the Participating Agencies
agree to discuss, in good faith, amendments to this Agreement and/or other possible resolutions,
but in no case shall the proposed resolution be onerous, as determined by the Participating
Agencies in their sole subjective discretion, to the respective Participating Agencies.

4, Command. The first arriving JEPD or LFRA officer-in-charge shall assume command of
the incident. The incident commander shall provide in-coming responders with an arrival report
and shall instruct them to begin operations. Upon arrival of an officer from the Participating
Agency having jurisdiction, incident command shall be passed to such officer.

5. Liability. The Participating Agencies hereto agree, notwithstanding the provisions of
CR.S. §29-5-108, that during the time that a responding Participating Agency's employees are
traveling to the requesting Participating Agency's staging area or command post, any liability
which accrues under the provision of the Colorado Governmental Immunity Act, CR.S. §24-
10101, et seq., (the "Act") as a result of a negligent act or omission of any of the responding
Participating Agency's employees shall be imposed upon the responding Participating Agency
and not the requesting Participating Agency. However, once the responding Participating
Agency's employees physically arrive at the requesting Participating Agency's staging area or
command post, then, in accordance with the provisions of C.R.S. §29-5-108, any liability which
accrues, under the provisions of the Act as a result of a negligent act or omission of the
responding Participating Agency's employees while performing duties at that time and thereafter,
shall be imposed upon the requesting Participating Agency, not the responding Participating
Agency. In addition, the requesting Participating Agency, to the extent permitted by law, agrees
to indemnify, defend and hold harmless the responding Participating Agency against any and all
judgments, costs, expenses and attorney’s fees incurred by the responding Participating Agency



P. 275

related to its performance under this Agreement that may result from any negligent act or
omission by the requesting Participating Agency or by its employees. However, nothing herein
shall be deemed a waiver of the notice requirements, defenses, immunities and limitations of
liability that any of the Participating Agencies and their respective officers and employees may
have under the Act and under any other law,.

6. Benefits. Pursuant to C.R.S. §§29-5-109 and 29-5-110, if any firefighter or other
personnel of the responding Participating Agency is injured, disabled or dies as a result of
performing services within the boundaries of the requesting Participating Agency, said individual
shall remain covered by, and eligible for, the workers compensation and firefighters pension
benefits which said individual would otherwise be entitled if the injury, disability or death had
occurred within the boundaries of the responding Participating Agency.

7. Compensation. No Participating Agency shall be required to pay any compensation to
any other Participating Agency for any services rendered hereunder, the automatic mutual aid
and assistance to be afforded under this Agreement being adequate compensation to the
Participating Agencies, this Agreement shall not be construed as to limit reasonable
compensation, as defined in CR.S. §29-22-104, in response to hazardous materials incidents.
The requesting Participating Agency agrees that it will reasonably pursue any legal
reimbursement possible, pursuant to state and federal laws and that, upon receipt of any such
reimbursement (after subtracting the reasonable costs of pursuing and collecting the
reimbursement), will distribute the received funds in a fair and equitable manner to the
responding Participating Agencies based upon a pro rata share of their documented expenses.

8. Response Determination. Obligations of the Participating Agencies to respond pursuant
to the provisions of this Agreement shall be contingent upon each Participating Agency's
determination that the specified equipment and personnel are available for response and that such
equipment and personnel are not needed in its own jurisdictions. The responding Participating
Agency shall communicate its determination regarding the availability of equipment and
personnel to the requesting Participating Agency through the Comm. Center at the time of the
request.

9. Term. The terms of this agreement shall continue for a period of one year from the date
hereof, and shall be automatically renewed for successive one year periods unless terminated by
any Participating Agency with respect to itself.

10. Severability. If any provision of this Agreement, or the application of such provision to
any person, entity or circumstance, shall be held invalid, the remainder of this Agreement shall

not be affected thereby.

11. Entire Agreement. This Agreement shall not invalidate or otherwise affect any other
agreement presently in effect. This Agreement represents the entire agreement of the
Participating Agencies with respect to automatic mutual aid and any amendment to this
agreement shall be in writing and executed by all the Participating Agencies hereto.




12, Governing Law and Venue. This Agreement shall be governed by the laws of the State
of Colorado and venue shalt lie in the County of Larimer.

13.  Assignment. This Agreement shall not be assigned by any of the Participating Agencies
hereto.

14 Relationship of Participating Agencies. The Participating Agencies enter into this
Agreement as separate and independent governmental entities and each shall maintain such
status throughout the term of this Agreement.

15. Effect of Agreement. This Agreement is not intended to, nor should it be construed to,
effect or extend the legal responsibilities of any of the Participating Agencies hereto; create or
modify any preexisting legal obligations, if any; or create for or extend any of the legal rights to
any person. This Agreement shall not be construed as or deemed to be an agreement for the
benefit of any third party or parties, and no third party or parties shall have any right of action
hereunder for any cause whatsoever. Any services performed or expenditures made in
connection with furnishing mutual aid under this Agreement by any of the Participating
Agencies hereto shall be deemed conclusively to be for the direct protection and benefit of the
inhabitants and property of such Participating Agency.

16. Counterparts. This Agreement may be executed in any number of original counterparts,
all of which evidence only one agreement. The Participating Agencies agree that counterpart
signatures of this Agreement shall be acceptable and that execution of this Agreement in the
same form by each and every Participating Agency shall be deemed to constitute full and final
execution of this Agreement.

17. Headings. Paragraph headings in this Agreement are for convenience of reference only
and shall in no way define, limit or prescribe the scope or intent of any provision of this
Agreement,

18. Construction of Agreement. This Agreement shall be construed according to its fair
meaning as if it was prepared by all of the Participating Agencies hereto and shall be deemed to
be and contain the entire Agreement between the Participating Agencies hereto. There shall be
deemed to be no other terms, conditions, promises, understandings, statements or
representations, expressed or implied, concerning this Agreement, unless set forth in writing and
signed by all of the Participating Agencies hereto_

19. Binding Effect. This Agreement shall be binding upon and inure to the benefit of the
Participating Agencies hereto and the respective successors and permitted assigns.

20. Termination. Any Participating Agency may terminate this Agreement, with or without

cause, upon thirty days prior written notice to all other Participating Agencies to this Agreement.

21, Notices. Any notice under this Agreement to a Participating Agency shall be effective
upon receipt at the addresses set forth below.
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Loveland Fire Rescue Authority: Fire Chief
410 East Fifth Street
Loveland, Colorado 80537
and
City Attorney's Office
500 East Third Street, Suite 330
Loveland, Colorado 80537

Johnstown Fire Protection District:  Fire Chief
100 Telep Avenue
Johnstown, CO 80534

IN WITNESS WHEREOF, the Participating Agencies have executed this Agreement the
day and year first above written.

LOVELAND FIRE RESCUE AUTHO y
T
7 / w‘f
%M M&lr /

Approved as to Form:
- »

Asswtant Cxty Attorney

JOHNSTOWN FIRE PRO /E % /'%

By: Boar Hair

rd Secretary

Approved as to Form:

Assistant City Attorney
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“JFPD-LFRA Auto Aid Response Area”

Auto aid to Johnsiown Fire Protection District from Loveland Fire Rescue Authority
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EHIBIT “A” Auto Aid Response Zones

Boundaries North to Hwy 34, West to Interstate 25, until Hwy 402, (aka E Country Road 18),
West to S. County Road 7, at E County Road 14 East to Interstate 25, including the Gateway
Commercial Development on the West Side of [-25, South to Weld County Road 46, East to
Weld County Road 13 are depicted on the map entitled “JFPD-LTFTRA Auto Aid Response
Area”, a copy of which is held on file at the Administrative offices of Loveland Fire Rescue
Authority and the Johnstown Fire Protection District and is available for inspection by any party
at any time during normal business hours.

EXIBIT “B” Auto Aid Apparatus Response by LFRA to JFPD

Structure Fire or Structures Threatened 1-Engine emergent response

EXIBIT “C” Auto Aid Apparatus Response by JFPD to LFRA
Structure Fire or Structures Threatened 1-Engine emergent response

Any aid requested other than the call type listed above must be done through a mutual aid
agreement process.
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CITY OF LOVELAND
POLICE DEPARTMENT

810 East 10" Street o Loveland, Colorado 80537
(970) 667-2151 ¢ FAX (970) 962-2917 ¢« TDD (970) 962-2620

AGENDA ITEM: 11

MEETING DATE: 8/19/2014

TO: City Council

FROM: Tim Brown, Police Department
PRESENTER: Tim Brown, Police Captain
TITLE:

A Resolution Amending the 2014 Schedule of Rates, Charges and Fees for Police Records and
Services Provided by the City of Loveland, Colorado by Adding a Sex Offender Registration Fee

RECOMMENDED CITY COUNCIL ACTION:
Adopt the resolution as written.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

SUMMARY:
This is an administrative action. This resolution sets fees for State-mandated sex offender
registration and provides for a waiver of fees for indigency.

BUDGET IMPACT:
Positive

L] Negative

L1 Neutral or negligible

The $75 and $25 registration fee will offset a small portion of the cost to the City to administer
the State-mandated sex offender registration. It is anticipated that the fees collected under this
structure would be approximately $5200 per year.

BACKGROUND:

State statute (CRS 16-22-108(7)) mandates that convicted sex offenders must register with the
local law enforcement agency for the jurisdiction in which the offender resides. The statute sets
forth requirements and duties of the local law enforcement agency with respect to registration,
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as well as the obligations of the registrant. It is a comprehensive and labor intensive process
that costs the Loveland Police Department approximately $31,000 per year to administer.
Currently, LPD registers, documents, tracks and manages 182 people on the sex offender
registry.

The cost to administer the state sexual offender registration program is approximately $75.66
for initial registrations and each subsequent registration is $26.60. These costs are based on
the average hourly rate of an Investigative Technician, Police Officer, Communications
Specialist and Records Specialist and the average time it takes to administer the requirements
of registering and tracking convicted sex offenders as required by law.

The State legislature recently amended the state law regarding sex offender registration to allow
law enforcement agencies to charge a fee that reflects the actual cost for administering the state
registration program, not to exceed $75 dollars for each initial registration and $25 dollars for
each subsequent re-registration. This resolution will set the fees at that maximum amount.

The fee will be waived if a registrant is indigent. LPD intends to utilize the State Judicial
Department’s criteria for determining indigency. In addition, a registrant’s failure to pay the fee
cannot be a basis for charging a registration violation. Instead, the state law allows the local law
enforcement agency to pursue any lawful means to recover any unpaid fees such as collection
and civil actions.

In order to provide sufficient time to give notice to registrants of the new fee, the Police
Department intends to delay charging the new fees until January 1, 2015.

REVIEWED BY CITY MANAGER:

Lo taartpladatl

LIST OF ATTACHMENTS:
1. Resolution
2. Attachment A to Chief Justice Directive 04-05

City of Loveland Council Meeting Agenda Page 2 of 2
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RESOLUTION # R-57-2014

A RESOLUTION AMENDING THE 2014 SCHEDULE OF RATES, CHARGES
AND FEES FOR POLICE RECORDS AND SERVICES PROVIDED BY THE
CITY OF LOVELAND, COLORADO BY ADDING A SEX OFFENDER
REGISTRATION FEE

WHEREAS, City Council set the rates, charges and fees for services provided by the
City of Loveland (the “City”) for calendar year 2014 in Resolution #R-78-2013, other than
services provided by the Storm Water Enterprise and the Water and Power Department; and

WHEREAS, Resolution #R-78-2013 includes rates, charges and fees for police
department services such as criminal justice records, fingerprinting, special events fees and beer
keg ID Tags, but do not include a charge for sex offender registration, a service which the Police
Department is required to provide pursuant to state statute, CRS 16-22- 101, et seq.; and

WHEREAS, state law requires convicted sex offenders to register, on an annual and
quarterly basis depending on the type of sex offense conviction, with local law enforcement
agencies in whose jurisdictions they reside; and

WHEREAS, CRS 16-22-108(7)(a) now allows local law enforcement agencies to charge
a fee that reflects the actual cost to the Police Department for administering the state registration
program, not to exceed $75 dollars for an initial registration and $25 dollars for each subsequent
re-registration; and

WHEREAS, the cost to administer the state sexual offender registration is $75.66 for
initial registrations and each subsequent registration is $26.60. These costs are based on the
average hourly rate of an Investigative Technician, Police Officer, Communications Specialist
and Records Specialist and the average time it takes to administer the requirements of registering
and tracking convicted sex offenders as required by law; and

WHEREAS, the state law also requires that an agency accept a timely registration, even
if the fee has not been paid and allows for civil collection or any other legal means to collect the
fee; and

WHEREAS, City Council finds that it is in the best interest of the City to allow the
Police Department waive the registration fee due to an offender’s indigency, such indigency to
be determined according to the Colorado Supreme Court Chief Justice Directive 04-05 as
amended March 2014; and

WHEREAS, the City council finds that it is fair and appropriate to provide notice to
registrants prior to assessing a new fee and therefore the implementation and collection of the
registration fee should begin January 1, 2015; and

WHEREAS, the City Council finds that is in the interest of its citizens to set a
reasonable charge for sex offender registration to cover the cost of providing such service.
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NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO AS FOLLOWS:

Section 1. That all previous rates, charges and fees for services provided by the Police
Department are hereby reaffirmed and ratified.

Section 2. That Police Department Schedule of Rates, Charges and Fees for 2014
identified in Exhibit A to Resolution #R-78-2013 is hereby amended by adding the following
charge:

POLICE DEPARTMENT

Sex Offender Registration (Initial).............coooiii i, $75.00*

Sex Offender Registration(subsequent re-registration ...............................$25.00*
*Unless such fee is waived due to indigency

Section 3. That the 2014 Schedule of Rates, Charges and Fees for sex offender

registration shall be amended as of the date of adoption of this Resolution and the collection of
the sex offender registration fee will begin January 1, 2015.

ADOPTED day of , 2014,

Cecil Gutierrez, Mayor

ATTEST:

City Clerk

P. 284



P. 285



P. 286



CITY OF LOVELAND
CULTURAL SERVICES DEPARTMENT/RIALTO THEATER

228 East Fourth Street e Loveland, Colorado 80537
(970) 962-2120 ¢ FAX (970) 962-2422 ¢ TDD (970) 962-2620

AGENDA ITEM: 12

MEETING DATE: 8/19/2014

TO: City Council

FROM: Susan Ison, Cultural Services Department
PRESENTER: Susan Ison, Cultural Services Director
TITLE:

A Resolution Amending the 2014 Schedule of Rates, Charges and Fees for City Services, Other
than Services Provided by the Water and Power Department and the Stormwater Enterprise

RECOMMENDED CITY COUNCIL ACTION:
Adopt the resolution.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

SUMMARY:

This is an administrative action. The Rialto Theater Center Business Plan presented to City
Council on July 1, 2014, included a revision of rates, charges and fees for both the theater-side
and the event-side. The accompanying resolution identifies the proposed rates, charges and
fees for adoption by City Council, effective September 1, 2014.

BUDGET IMPACT:
Positive

L] Negative

L1 Neutral or negligible

The Resolution increases Rates and Fees for the Theater-side of the Rialto Theater Center and
reduces fees for the Event-side, which should increase overall revenue.

BACKGROUND:
Loveland City Council directed Cultural Services staff to develop a plan to increase the cost of
recovery for the Rialto Theater Center. The target in the 2011 Sustainability Plan is 60% cost

City of Loveland Council Meeting Agenda Page 1 of 2

P. 287



recovery by 2014; and 70% cost recovery by 2018. In recent months operational changes have
been made that have already led to progress in meeting these goals. The next step is a revision
in rates, charges and Fees as reflected in the Resolution and as presented to City Council in the
Rialto Theater Center Business Plan at the July 1, 2014 meeting. This includes the increase of
fees on the Theater-side to more fully cover real costs and decrease fees on the Event-side,
which is much less labor intensive, and encourages an increase in use.

REVIEWED BY CITY MANAGER:

Lo taartpladatl

LIST OF ATTACHMENTS:
1. Resolution with Exhibit A
2. Redlined Version of Fee Changes
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RESOLUTION # R-58-2014

A RESOLUTION AMENDING THE 2014 SCHEDULE OF RATES, CHARGES AND
FEES FOR CITY SERVICES, OTHER THAN SERVICES PROVIDED BY THE WATER
AND POWER DEPARTMENT AND THE STORMWATER ENTERPRISE

WHEREAS, on October 1, 2013, City Council adopted Resolution #R-78-2013 setting
the rates, charges and fees for services provided by the City of Loveland (the “City”), other than
fees imposed for services of the Water and Power Department and Storm Water Enterprise, for
calendar year 2014; and

WHEREAS, on July 1, 2014, the City’s Cultural Services Department presented City
Council with a formal business plan for the Rialto Theater Center (“Rialto”) that identified
strategies for increasing the sustainability of the Rialto, including adjustments to rates, charges
and fees for services offered, programming diversification and marketing; and

WHEREAS, this Resolution is intended to amend Resolution #R-78-2013 to modify the
current rates, charges, and fees for services provided by the Rialto in an effort to contribute to the
Rialto’s business plan goal of increased sustainability.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO AS FOLLOWS:

Section 1. That the 2014 schedule of rates, charges and fees for City services, other than
services of the Water and Power Department and the Storm Water Enterprise, adopted by
Resolution #R-78-2013, is hereby amended by the repeal of the current Schedule of Rates,
Charges and Fees for the Cultural Services Department and replacement with the new Schedule
of Rates, Charges and Fees for the Cultural Services Department set forth in Exhibit A, attached
hereto and incorporated by reference.

Section 2. This Resolution shall take effect as of September 1, 2014.

ADOPTED this ____ of August, 2014.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk

P. 289



P. 290



P. 291

CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR
Effective September 1, 2014

*Admission fees may be waived during community events or based on group membership.
Workshops, Classes, & Lectures:

Workshop/Class/Lecture Fees/Special Programs, per event (vary by type,

length, instructor cost)
Drop-in Workshop/Class Fees, per hour

Reproduction of Photographs

Digital Copy on CD
Digital Copy on CD, without scan
5x7, With Scan

5x7, Without Scan
8x10, With Scan
8x10, Without Scan
11x14, With Scan
11x14, Without Scan
16x20 With Scan
16x20, Without Scan
20x24, With Scan
20x24, Without Scan
30x40, With Scan
30x40, Without Scan

Description Fee
CULTURAL SERVICES DEPARTMENT

LOVELAND MUSEUM/GALLERY

Facility use fees:
For-Profit, per hour $50.00
Non-Profit, per hour $30.00
Facility Attendant, per hour $25.00
Damage Deposit $100.00
Cancellation, less than 7 business days in advance $35.00
All-Facility Rental, first two hours (For-Profit rate) $500.00
All-Facility Rental, first two hours (Non-Profit rate) $350.00

Each hour thereafter, per hour (all renters) $75.00

Lone Tree School, per day $65.00

Museum membership:
Individual $30.00
Senior/Student $20.00
Individual plus one $45.00
Family $65.00
Contributor $250.00
Patron $500.00
Benefactor $1,000.00

Main Gallery Exhibit Admission:
Individual $5.00
Group, per person $3.00

$20.00-5250.00
$6.00-10.00

$16.00
$27.00
$19.00
$30.00
$22.00
$32.00
$30.00
$41.00
$39.00
$50.00
$51.00
$63.00
$63.00
$73.00
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR
Effective September 1, 2014

Description Fee
Larger sizes, additional per foot $17.00
RIALTO THEATER
Seat Fee $2.00
The Seat Fee applies to each person attending an event at the Rialto Theater
when tickets are sold through the Rialto Theater.
The Seat Fee does not apply to the Non-Ticketed rental rate.
CIRSA’s Insurance (when required), per attendee $0.30
Marley Dance Floor Rental, per installation $60.00
Yamaha C7 Grand Piano Rental, per day $85.00
Piano Tuning (if requested, by Rialto tuner), each $150.00
Standard Ticketed Event Rental Rates:
Monday through Thursday, per day $550.00
Friday, Saturday & Sunday, per day $550.00
Non-Profit Ticketed Event Rental Rates:
Monday through Thursday, per day $450.00
Friday, Saturday & Sunday, per day $450.00
Meeting/Non-Ticketed Event Rates:
Monday through Thursday, per day $900.00
Friday, Saturday & Sunday, per day $900.00
Dark Day rental rate (Standard and Non-Profit rate): $225.00

Overtime rental rate (Standard and Non-Profit rate):
A daily rental is a maximum of 8 hours of consecutive use.
The overtime rental rate applies to any part of an hour beyond the
contracted rental period.

$75.00 per hour

2015 Box Office Ticketing fees — Online and telephone sales $3.00 for tickets costing up to $16.00
$4.00 for tickets costing $16.01-$49.99

2015 Box Office ticketing fees — In-person sales at the Rialto

Non-Refundable Rental Deposit:

No Charge

Required to reserve date(s), equal to the applicable base rental fee for one day (dollar amount varies). To be
applied toward rental cost, or used to offset Rialto administrative costs in the event of cancellation by tenant.

Portion of deposit may be used as damage/cleaning fee, if needed, as per contract.
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR
Effective September 1, 2014

Description Fee
RIALTO THEATER CENTER
Devereaux/Hach Room:
Standard Rate:
Rental up to 8 hours $250.00
Additional hourly rate $50.00
Nonprofit Rate:
Rental up to 8 hours $100.00
Additional hourly rate $50.00
Building Tenant Rate:
Rental up to 6 hours $175.00
City Department use
Rental up to 6 hours $75.00
Deposit $400.00
Phyllis Walbye Conference Room
Standard rate, use up to 4 hours $50.00
Additional hourly rate $50.00
Non-Profit rate, use up to 4 hours $30.00
Additional hourly rate $30.00
City Department use up to 4 hours $30.00
Additional hourly rate $25.00
Deposit for Standard and Non-Profit use $150.00
Equipment and Service Fees for Room Rentals:
Rental Equipment:
Flip Chart Package $15.00
Video Projector $50.00
Blue Ray Player $50.00
Portable Sound System $100.00
Staging Platform, per 4’ x 8 section $25.00
Pipe and Drape, per 8 x 6’ section $25.00
Risers, per section $25.00
Electronic Keyboard $30.00
Large Podium $25.00
Portable Light Trees (Pair) $100.00
Linens:
Additional white tablecloths, each $6.00
Coffee Service:
Coffee, service of 20 or 60 cups, per cup $1.00
Hot tea, service of 20 or 60 cups, per cup $0.50
Food Service Cleaning Fees:
Pre-packaged snacks brought in by renter $25.00
Hors d’ Oeuvre or Meal service - Up to 50 guests, includes prep room use $50.00
Hors d’ Oeuvre or Meal Service - 51 to 150 guests, includes prep room use $75.00
Hors d’ Oeuvre or Meal Service — 151 guests and up, includes prep room use $100.00
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR
Effective September 1, 2014

Description Fee

Videoconference Service:
During normal operating hours, per hour $200.00
Outside of normal operating hours, per hour $300.00
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR 2014
Effective September 1, 2014

| Description 2014 Fee

CULTURAL SERVICES DEPARTMENT

LOVELAND MUSEUM/GALLERY
Facility use fees:

For-Profit, per hour $50.00
Non-Profit, per hour $30.00
Facility Attendant, per hour $25.00
Damage Deposit $100.00
Cancellation, less than 7 business days in advance $35.00
All-Facility Rental, first two hours (For-Profit rate) $500.00
All-Facility Rental, first two hours (Non-Profit rate) $350.00

Each hour thereafter, per hour (all renters) $75.00
Lone Tree School, per day $65.00

Museum membership:
Individual $30.00
Senior/Student $20.00
Individual plus one $45.00
Family $65.00
Contributor $250.00
Patron $500.00
Benefactor $1,000.00
Main Gallery Exhibit Admission:

Individual $5.00
Group, per person $3.00

* Admission fees may be waived during community events or based on group membership.
Workshops, Classes, & Lectures:
Workshop/Class/Lecture Fees/Special Programs, per event (vary by type,

length, instructor cost) $20.00-$250.00
Drop-in Workshop/Class Fees, per hour $6.00-10.00
Reproduction of Photographs
Digital Copy on CD $16.00
Digital Copy on CD, without scan $27.00
5x7, With Scan $19.00
5x7, Without Scan $30.00
8x10, With Scan $22.00
8x10, Without Scan $32.00
11x14, With Scan $30.00
11x14, Without Scan $41.00
16x20 With Scan $39.00
16x20, Without Scan $50.00
20x24, With Scan $51.00
20x24, Without Scan $63.00
30x40, With Scan $63.00

30x40, Without Scan $73.00
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR 2014
Effective September 1, 2014

Description 2014 Fee
Larger sizes, additional per foot $17.00

RIALTO THEATER

Seat Feerperticketseld $2.00$1-50

The Seat Fee applies to each person attending an event at the Rialto Theater
when tickets are sold through the Rialto Theater.

The Seat Fee does not apply to the Non-Ticketed rental rate.

Box-Office Phone TransactionFeepertransaction $4-00
CIRSA’s Insurance (when required), per attendee $0.30
Ticketing £ held at Rialto. . 1 $0.20
- " Ticket Fee, el . (first 30 free) $0.20
Proiection Eaui . L : $60.00
Marley Dance Floor Rental, per installation $60.00
$200-00
Meries
$30.00
159
$2.00
$60.00
$30.00
seiEenal-cevered-trerakleras $10.00
Yamaha C7 Grand Piano Rental, per day $85.00
Piano Tuning (if requested, by Rialto tuner), each $150.00
Standard Ticketed Event Rental Rates{12-noonto-12 midnight}:
Monday through Thursday, per day $550.005350-00
Friday, Saturday & Sunday, per day $550.005400-00
Non-Profit Ticketed Event Rental Rates{12-neeon-to-12 midnight):
Monday through Thursday, per day $450.005300-00
Friday, Saturday & Sunday, per day $450.005330-00
Mendeythrengh Thorsda rporday $425.00
FridaysSaturdoy 0 Sunday s day $500.00
Meeting/Non-Ticketed Event Rates-feverfourhours):
Monday through Thursday, per day $900.00$709-00
Friday, Saturday & Sunday, per day $900.00
Dark Day rental rate (Sstandard and Non-Profit rate): $225.00
Overtime rental rate (Standard and Non-Profit rate): $75.00 per hour

A daily rental is a maximum of 8 hours of consecutive use.
The overtime rental rate applies to any part of an hour beyond the
contracted rental period.

2015 Box Office Ticketing fees — Online and telephone sales $3.00 for tickets costing up to $16.00




CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR 2014
Effective September 1, 2014

Description 2014 Fee
$4.00 for tickets costing $16.01-$49.99
2015 Box Office ticketing fees — In-person sales at the Rialto No Charge

Non-Refundable Rental Deposit:
Required to reserve date(s), equal to the applicable base rental fee for one day (dollar amount varies). To be
applied toward rental cost, or used to offset Rialto administrative costs in the event of cancellation by tenant.
Portion of deposit may be used as damage/cleaning fee, if needed, as per contract.
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR 2014
Effective September 1, 2014

Description 2014 Fee

RIALTO THEATER CENTER
Devereaux/Hach Room:
Standard Rate:

Rental up to 8 hours $250.00
Additional hourly rate $50.00

Nonprofit Rate:
Rental up to 8 hours 100.00
50.00

Additional hourly rate

Building Tenant Rate:
Rental up to 6 hours

City Department use

Rental up to 6 hours

Deposit

Phyllis Walbye Conference Room
Standard rate, use up to 4 hours

AR R

Additional hourly rate 50.00
Non-Profit rate, use up to 4 hours $30.00
Additional hourly rate $30.00
City Ddepartment use up to 4 hours $30.00

$25.00

Additional hourly rate

Deposit for Standard and Non-Profit use

Hi N
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR 2014
Effective September 1, 2014

Description 2014 Fee

Equipment and Service Fees for Room Rentals:

Rental Equipment:
Flip Chart Package $15.00
Video Projector $50.00
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR 2014
Effective September 1, 2014

| Description 2014 Fee
Blue Ray Player $50.00
Portable Sound System $100.00
Staging Platform, per 4’ x 8 section $25.00
Pipe and Drape, per 8 x 6’ section $25.00
Risers, per section $25.00
Electronic Keyboard $30.00
Large Podium $25.00
Portable Light Trees (Pair) $100.00
Linens:
Additional white tablecloths, each $6.00
Coffee Service:
Coffee, service of 20 or 60 cups, per cup $1.00
Hot tea, service of 20 or 60 cups, per cup $0.50
Food Service Cleaning Fees:
Pre-packaged snacks brought in by renter $25.00
Hors d’ Oeuvre or Meal service - Up to 50 guests, includes prep room use $50.00
Hors d’ Oeuvre or Meal Service - 51 to 150 guests, includes prep room use $75.00
Hors d’ Oeuvre or Meal Service — 151 guests and up, includes prep room use $100.00
Videoconference Service:
During normal operating hours, per hour $200.00

Outside of normal operating hours, per hour $300.00
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CITY OF LOVELAND
SCHEDULE OF RATES, CHARGES AND FEES FOR 2014
Effective September 1, 2014

Description 2014 Fee

T e e
Pesr-depecinenraiunsakle Half ef base roemrentalrate




CITY OF LOVELAND
DEVELOPMENT SERVICES DEPARTMENT

Civic Center e 500 East 3" Street o Loveland, Colorado 80537
(970) 962-2346 ¢ FAX (970) 962-2945 ¢ TDD (970) 962-2620

AGENDA ITEM: 13

MEETING DATE: 8/19/2014

TO: City Council

FROM: Greg George, Development Services Department
PRESENTER: Brian Burson, Current Planning Division

TITLE:

An Ordinance Approving a First Amendment to the Conceptual Master Plan and a First
Amendment to the Annexation and Development Agreement for the Loveland Eisenhower First
Subdivision, City of Loveland, County of Larimer, State of Colorado

RECOMMENDED CITY COUNCIL ACTION:
Conduct a public hearing and adopt the ordinance on first reading, as presented.

OPTIONS:
1. Adopt the actions as recommended
2. Deny the actions
3. Adopt modified actions (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

SUMMARY:

This is a legislative action to amend the annexation and development agreement and a quasi-
judicial action to amend the Concept Master Plan for the Loveland Eisenhower 1% Subdivision.
The amendments would allow development of 240-368 apartment units in the northeasterly
portion of the site as an additional non-primary workplace use under the MAC zoning. With the
proposed amendments, the original requirement set forth in the Concept Master Plan for a
minimum of 23.9 acres of land area and 300,000 square feet of floor area to be developed for
primary jobs would still be met. The applicant is Greg Parker representing Loveland Eisenhower
Investments, Inc.

BUDGET IMPACT:

L1 Positive

L1 Negative

Neutral or negligible

City of Loveland Council Meeting Agenda Page 1 of 2
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BACKGROUND:

The property is located at the northeast corner of East Eisenhower Boulevard and North Denver
Avenue, lying between North Denver Avenue and the northerly extension of Sculptor Drive,
consisting of approximately 58.8 acres. In 2010, the property was zoned MAC — Mixed Use
Activity Center and incorporated into a consolidated development plan by approval of a Concept
Master Plan. The existing Concept Master Plan allows development of various commercial,
office, light industrial and retail uses to implement the policies for the E-Employment land use
category. However, the Concept Master Plan does not include provisions for developing
residential uses.

The developer proposes to amend the Concept Master Plan to allow 240-368 multi-family
dwelling units in the northeasterly portion of the site as a non-primary workplace use. The
amendments would also add appropriate development standards for the multi-family
development. With the addition of the multi-family development the commitment to develop a
minimum 23.9 acres of land area and 300,000 sq. ft. of floor area for primary workplace uses
would remain a requirement of the Concept Master Plan.

Planning Commission conducted a public hearing to consider the proposed amendments on
June 23, 2014. The Planning Commission unanimously recommends approval.

REVIEWED BY CITY MANAGER:

Lo taartpladatl

LIST OF ATTACHMENTS:

1. Ordinance

2. Staff Memorandum, dated August 19, 2014
3. Exhibits A-D

City of Loveland Council Meeting Agenda Page 2 of 2
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FIRST READING August 19, 2014

SECOND READING

ORDINANCE NO.

AN ORDINANCE APPROVING A FIRST AMENDMENT TO THE
CONCEPTUAL MASTER PLAN AND A FIRST AMENDMENT TO THE
ANNEXATION AND DEVELOPMENT AGREEMENT FOR THE
LOVELAND EISENHOWER FIRST SUBDIVISION, CITY OF
LOVELAND, COUNTY OF LARIMER, STATE OF COLORADO

WHEREAS, on April 20, 2010, the Loveland City Council (“Council”) adopted
Ordinance No. 5495 approving the annexation of certain real property known as the Loveland
Eisenhower Addition; and

WHEREAS, the Loveland Eisenhower Addition, the Allendale Fifth Subdivision to the
City of Loveland, and a portion of Tract B of the Loveland Business Plaza First Addition were
subsequently replatted as the Loveland Eisenhower First Subdivision, which plat was recorded
with the Larimer County Clerk and Recorder on August 16, 2011 under Reception No.
20110049411; and

WHEREAS, the Loveland Eisenhower First Subdivision is zoned MAC — Mixed-Use
Activity Center District and is subject to the requirements of Chapter 18.29 of the Loveland
Municipal Code (the “Code”); and

WHEREAS, the Loveland Eisenhower First Subdivision is subject to an “Annexation
and Development Agreement between Loveland Eisenhower Investments, LLC and the City of
Loveland” dated April 20, 2010, which was approved by Council under Ordinance No. 5495 and
recorded with the Larimer County Clerk and Recorder on May 28, 2010 under Reception No.
20100029958 (the “Annexation and Development Agreement”); and

WHEREAS, Section 2.2.14 of the Annexation and Development Agreement requires
that all development occurring with the Loveland Eisenhower First Subdivision be subject to and
consistent with a conceptual master plan prepared by Civitas and dated July 2009 (the
“Conceptual Master Plan”); and

WHEREAS, as required by Section 18.29.050.B. of the Code, the Conceptual Master
Plan specifies the general type, intensity, and location of land uses; and

WHEREAS, while multi-family uses are a use permitted by right under the MAC -
Mixed-Use Activity Center District pursuant to 18.29.020 of the Code, the Conceptual Master
Plan does not include multi-family residential uses within the contemplated “non-primary
workplace uses”; and
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WHEREAS, Loveland Eisenhower Investments, LLC (the “Owner”), as owner of all of
the real property within the Loveland Eisenhower First Subdivision (the “Property”), desires to
amend the Conceptual Master Plan to include multi-family residential uses within the
contemplated “non-primary workplace uses” as set forth in the “Loveland Eisenhower Addition
MAC Concept Master Plan Amendment # 1” prepared by MIG and dated April 2014 (the “First
Amendment to the Conceptual Master Plan”); and

WHEREAS, on June 23, 2014, the Loveland Planning Commission held a public hearing
to consider the proposed amendment and adopted a motion to make the findings listed in Section
VIII of the Planning Commission Staff Report dated June 23, 2014 and, based on those findings,
to recommend to Council that the First Amendment to the Conceptual Master Plan be approved,;
and

WHEREAS, amending the Conceptual Master Plan requires that the Annexation and
Development Agreement also be amended to reflect adoption of the First Amendment to the
Conceptual Master Plan, reference multi-family uses within the contemplated “non-primary
workplace uses,” and confirm that the amendment is consistent with the City’s Comprehensive
Master Plan.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That Council has held a public hearing and received evidence and testimony
and hereby makes the following findings with regard to the Owner’s request to amend the
Conceptual Master Plan to include multi-family residential uses within the contemplated “non-
primary workplace uses” as set forth in the First Amendment to the Conceptual Master Plan:

Finding 1. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in development that is consistent with relevant
policies contained in Section 4.0 of the 2005 City of Loveland Comprehensive Master
Plan, as amended.

Finding 2. That development of the Property pursuant to the First Amendment to
the Conceptual Master Plan would be consistent with the purposes set forth in Section
18.04.010 of the Loveland Municipal Code, which purposes include, to: lessen
congestion on the streets; secure from fire and panic; promote the health and general
welfare; prevent the overcrowding of land; avoid undue concentration of population;
facilitate adequate provision of transportation, water, sewage, schools, parks, and other
public requirements; conserve the value of buildings; and encourage the most appropriate
use of land.

Finding 3. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would be consistent with the MAC — Mixed-Use Activity
Center District as set forth in Title 18 of the Loveland Municipal Code, and the E —
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Employment Center District as contemplated by the City’s Comprehensive Master Plan
designation.

Finding 4. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in development that is compatible with existing
land uses adjacent to and in close proximity to the Property to be affected by
development of it.

Finding 5. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in impacts on City infrastructure and services
that are consistent with current infrastructure and services master plans.

Finding 6. That development of the Property pursuant to any of the uses
permitted by right under the zoning district, and as proposed in the First Amendment to
the Conceptual Master Plan, would result in development that would not be detrimental
to the health, safety, or welfare of the neighborhood or general public.

Section 2. That the “Loveland Eisenhower Addition MAC Concept Master Plan
Amendment # 1,” a copy of which is on file with the City’s Current Planning Division, is hereby
approved.

Section 3. That the “First Amendment to Annexation and Development Agreement”
(“First Amendment”) for the Loveland Eisenhower First Subdivision, a copy of which is attached
hereto as Exhibit A and incorporated herein by reference, is hereby approved.

Section 4. That the City Manager is authorized, following consultation with the City
Attorney, to approve changes to the form of the First Amendment provided that such changes do
not impair the intended purpose of the First Amendment as approved by this Ordinance. The
City Manager and the City Clerk are hereby authorized and directed to execute the First
Amendment on behalf of the City of Loveland.

Section 5. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading, unless the Ordinance
has been amended since first reading, in which case the Ordinance shall be published in full or
the amendments shall be published in full. This Ordinance shall be in full force and effect ten
days after its final publication, as provided in City Charter Section 4-8(b).

Section 6. That the City Clerk is hereby directed to record this Ordinance with the
Larimer County Clerk and Recorder after its effective date in accordance with state statutes.

ADOPTED this day of September, 2014,
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Cecil A. Gutierrez, Mayor
ATTEST:

City Clerk



FIRST AMENDMENT TO ANNEXATION AND DEVELOPMENT AGREEMENT

THIS FIRST AMENDMENT TO ANNEXATION AND DEVELOPMENT
AGREEMENT (this “Amendment”) is made and entered into as of , 2014, by and
between LOVELAND EISENHOWER INVESTMENTS, LLC, a California limited liability
company (the “Owner”) and the CITY OF LOVELAND, a municipal corporation, State of
Colorado (the “City”) (the Owner and the City are referred to herein together as the “Parties”).

RECITALS

WHEREAS, the Owner and the City are parties to that certain Annexation and
Development Agreement dated April 20 2010 and recorded May 28, 2010 at Reception No.
20100029958 (the “Agreement”), which governs the Property (as such term is defined in the
Agreement); and

WHEREAS, the Property is zoned MAC — Mixed-Use Activity Center District; and

WHEREAS, the existing “Concept Plan” for the Project (as such term is defined in the
Agreement) does not include multi-family residential uses, notwithstanding the fact that multi-
family residential uses are permitted —within the MAC — Mixed —use Activity Center District;
and

WHEREAS, the Owner desires to amend the existing Concept Plan to include within the
contemplated “Non-Primary Workplace Uses” multi-family residential uses and confirm such
amendments are consistent with the Comprehensive Plan (as such term is defined in the
Agreement); and

WHEREAS, the Parties desire to amend the Agreement in accordance with the following
terms and conditions.

AMENDMENT

NOW, THEREFORE, in consideration of the terms, conditions, and covenants set forth
in this Amendment and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Owner and the City agree as follows:

1. Defined Terms; Recitals. Capitalized terms not otherwise defined herein shall
have the meanings set forth in the Agreement. The Recitals are hereby incorporated into the
terms of this Amendment.

2. Section 1.1. Section 1.1 of the Agreement consists of the definitions, as amended
herein. The following definitions are hereby deleted in their entirety and replaced with the
following:

1.1.6 Concept Plan. The concept plan for the Project prepared by MIG and
dated as of April 2014, as approved by the City on , 2014,

{00117913.DOCX:2}
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1.1.13 Non-Primary Workplaces Uses. Non-primary workplace uses include
hotels, retail, convenience and service uses, restaurants — sit-down, drive in or fast food,
child care, multi-family residential, and other uses intended to support and compliment
Primary Workplace Uses.

1.1.15 Permitted Uses. The following uses shall be considered uses by right on
the Property: retail, hotels, convenience and service uses, restaurants — sit-down, drive in
or fast food, child care, office, research, light industrial, public and private schools,
financial services, health care service facilities, hospitals, congregate care facility, long-
term care facilities, multi-family residential, medical and dental laboratories, print shop,
research laboratory, and accessory buildings and uses. In addition, permitted uses on the
Property shall include any other uses permitted by right under the MAC zone district.

1.1.24 Traffic Impact Study. The “Loveland-Eisenhower First Subdivision
Traffic Impact Study” dated April 2009, and June 2010 prepared by Delich Associates,
together with the supplements thereto, entitled “Loveland-Eisenhower First
Subdivision Transportation Impact Study Addendum for Alternative Site Plan 5A
(File: 1399MEO01)” and “Loveland-Eisenhower First Subdivision Transportation
Impact Study Addendum for Alternative Site Plan 5B (File: 1399MEO02),” both dated
February 6, 2013, all as approved by the City.

3. Section 2.2.4. Section 2.2.4 of the Agreement is hereby deleted in its entirety and
replaced with the following:

2.24 E- Employment. A minimum of forty-one (41) gross acres (which
includes area to be dedicated for public right of way uses) within the Property shall be
designated for uses consistent with the description of the E — Employment land use
category as set forth in the Comprehensive Plan. Such uses shall include, without
limitation, a mix of low to mediume-rise office, light-industrial, education, retail, lodging,
multi-family residential, and any other Permitted Uses. The E — Employment zoning
district permits up to forty percent (40%) of the land area within the Annexation Parcel to
be dedicated to Non-Primary Workplace Uses. Non-Primary workplace uses include
housing intended to support and compliment primary workplace uses. The
Comprehensive Plan designation of E — Employment for the Annexation Parcel requires
that a minimum of twenty percent (20%) of the net developable area be reserved for open
space.

4, Section 2.2.6. Section 2.2.6 of the Agreement is hereby deleted in its entirety and
replaced with the following:

2.2.6 Comprehensive Plan Compliance. The non-residential portion of the
Project will include a “campus-style” character with strong unifying design, open
space features, together with view corridor protections and other development
standards articulated in the E — Employment land use category. The Owner’s
development of the Project as one unified development permits up to thirty two and
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eight tenths (32.8) acres of the Property to include Non-Primary Workplace Uses in
any location so long as the remainder of the Property is consistent with the
requirements for the E — Employment land use category. The City hereby finds the
densities, acreages and uses set forth on each alternative depicted on the Concept Plan
shall be conclusively deemed to be in compliance with the Comprehensive Plan. The
following chart sets forth a reconciliation of land uses presented in the Concept Plan to
ensure Comprehensive Plan compliance for the Project.

(Chart on following page.)
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Existing Annexation
Parcel Parcel
Total Gross Site Area 58.8 Acres 17.4 Acres 41.4 Acres
Total Area Dedicated to R.O.W. 2.1 Acres .5 Acres 1.6 Acres
MNew Site Development Area: 56.7 Acres 16.9 Acres 39.8 Acres
C t Pl Annexation Project
onrfeP _ an Existing Parcel rojec
Designation Parcel Total
C hensi
ompil: o Corridor Employment
) an . Commercial ploy
Designation
All
ow_able ) B-Business
Zoning B-Business
! E-Employment MAC
(excluding MAC )
I-Industrial
PUD)
Required
Pri Office, Empl t or Light
nimary 16, Empioyment or tig 60% 23.9 Acres 23.9 Acres
Workplace Industrial
Uses
Allowable I
Non-Prima Retal
v Restaurant 100% 16.9 Acres 40% 15.9 Acres 32.8 Acres
Workplace ) )
MF Residential
Uses
Site Area 16.9 Acres 39.8 Acres 56.7 Acres
Open Space Open Space 10% 1.7 Acres 20% 8.0 Acres 9.7 Acres

MNotes:

1. Site areas presented represent a complilation of individual land use designations that are merged and re-distributed throughout the site

in the concept Plan.

2. Open space excludes the Highway 34 corridor setback area on the Eastern Parcel pursuant to Section 18.30.040 of the Loveland Municipal
Code. Highway 34 Corridor setbacks are included in open space calculations on the Western Parcel as allowed in Section 18.29 of the Loveland

Municipal Code.

3. Open space excludes landscaped islands within parking lots.
4. Primary and Non-Primary Workplace Use areas will incorporate a minimum of 9.7 acres of open space throughout the Project site.

5.

entirety with the attached Exhibit B, incorporated herein by reference.

6.

Ratification.

Exhibit B. Exhibit B of the Agreement is hereby deleted and replaced in its

In the event of a conflict between this Amendment and the

Agreement, the terms of this Amendment shall govern. Except as expressly amended by this
Amendment, the Agreement is ratified in all respects.

IN WITNESS WHEREOF, the Owner and the City have executed this Amendment as of
the date first written above.

{00117913.DOCX:2}

OWNER:

LOVELAND EISENHOWER
INVESTMENTS, LLC,

a California limited liability company

By:

Richard L. Ridgway, Manager
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STATE OF CALIFORNIA )
) SS.
COUNTY OF )
On before me, , personally appeared

who proved on the basis of satisfactory evidence to be the person
whose name subscribed to the within instrument and acknowledged to me that he executed the
same in his authorized capacity and his signature on the instrument the person, or the entity upon
behalf of which the person acted, executed the instrument.

Witness my hand and official seal.

Notary Public

My commission expires:

CITY:
CITY OF LOVELAND,
a Colorado municipal corporation

By:

ATTEST: William D. Cahill, City Manager

City Clerk

APPROVED AS TO FORM:

Assistant City Attorney

{00117913.DOCX:2} 5
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EXHIBIT B
Comprehensive Plan Compliance Checklist
{See Attached}
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Loveland Eisenhower Addition
Comprehensive Plan Compliance Validation

i Comp Plan
Cumulative :
. Tract . . Requirements
Previously Project Comprehensive
Proposed able to be
Approved (Approved Plan . ;
for . Satisfied with
LEI Tracts and Requirements o
Approval Remaining
Proposed)
Acreage?
Required
Primary [ ] vyes
Workplace acres acres acres 23.9 acres []no
Uses
Allowable
Non-Primary [ ] yes
acres acres acres 32.8 acres
Workplace [ ]no
Uses
Residential acres acres acres 16 DU/Acre [ ] ves
Uses [ 1 no
Open Space acres acres acres 9.7 acres E } ?]“;S
Traffic Study Addendum attached validates compliance with ACF [ Tyes [ 1]
exemption? no
[Tyes []
Tract proposed in compliance with Comprehensive Plan? no
[Tvyes []
All uses proposed in compliance with MAC Zone? no

Loveland Eisenhower Investments, LLC
a California limited liability company

By:

Richard L. Ridgway, Manager

{00117913.DOCX:2}
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Development Services
Current Planning
500 East Third Street, Suite 310 ¢ Loveland, CO 80537

(970) 962-2523 ¢ Fax (970) 962-2945 « TDD (970) 962-2620
www.cityofloveland.org

MEMORANDUM
TO: City Council
FROM: Brian Burson, City Planner II, Current Planning Division
DATE: August 19, 2014
SUBJECT: Loveland Eisenhower Concept Master Plan — Amendment #1

L. EXHIBITS:

A. Planning Commission Staff Report, dated June 23, 2014, including Attachments 1-10, as
follows:

Project Narrative and Justification
Applicant's proposed findings
Applicant’s Pro Forma
Executive Summary of Market Analysis prepared by King & Associates, Inc.
TIS Memo for Alternative 5 (aka 5A)
TIS Memo for Alternative 6 (aka 5B)
Assessment of Infrastructure Adequacy, prepared by Owen Consulting Group, Inc.
Concept Plan Amendment Land Use Study, prepared by TFG Design.
Loveland Eisenhower MAC Concept Master Plan — Amendment #1 (Amended portions of
the text are indicated in highlight.)
. Loveland Eisenhower 1* Subdivision (for information purposes only)

VXN R WD~

[S—
=

o

Approved June 23, 2014 Planning Commission minutes.
C. Staff presentation slides.

D. Applicant presentation slides.

City Council Staff Report 8/19/14 Page 1
ATTACHMENT 2
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IL. EXECUTUVE SUMMARY:

This is a public hearing and legislative action to consider an ordinance related to the
development of Loveland Eisenhower Addition, Allendale 5" Subdivision, and a portion of Tract
B of Loveland Business Plaza 1™ Addition, now known as Loveland Eisenhower 1* Subdivision.
The property is located at the northeast corner of East Eisenhower Boulevard and North Denver
Avenue, lying between North Denver Avenue and the northerly extension of Sculptor Drive.

Vicinity map:

The amendments propose to allow development of 240-368 apartment units in the northeasterly
portions of the site as an additional “non-primary workplace use” under the MAC zoning and
Concept Master Plan.

City Council Staff Report 8/19/14 Page 2
ATTACHMENT 2



The City Comprehensive Plan recommends Employment uses for the eastern portion of the site.
In order to implement the City policies for this land use category, the Concept Master Plan must
designate the areas that will be developed with each of the two categories of “primary workplace
uses” and “non-primary workplace uses”, and provide development standards that would be
implemented for all the uses allowed. The original Concept Master Plan included the required
criteria and standards to implement this policy.

Original Base Plan Development Scenario:

In order to make the proposed changes, the Concept Master Plan must be amended to show the
areas to be used for multi-family development, add appropriate multi-family development
standards, and amend the annexation and development agreement to assure consistency between
the amended plan and the agreement. Staff believes this has been appropriately accomplished in
the amended plan and agreement. The proposed amendments continue to assure that at least 23.9
acres of land and 300,000 square feet of floor area will be provided for Primary Workplace Uses
in this development. This preserves the same ratio of uses as approved in the original plan and is
consistent with adopted City policies and codes. Implementation of the plan will require the
developer and the City, to track this ratio consistently and accurately to assure fulfillment of this
goal for actual development over time.

City Council Staff Report 8/19/14 Page 3
ATTACHMENT 2
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Development Concept for 240 apartment units:

Development Concept for 368 apartment units:

City Council Staff Report 8/19/14 Page 4
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III. KEY ISSUES:

A. Staff believes that all key issues regarding the application have been identified and resolved
through the staff review process, including the following:

1. The amount of land to be devoted to multi-family development,

2. The proportion of land to be developed for both primary workplace uses and non- primary
workplace uses,

3. Assuring that the location, orientation, and internal connections of the multi-family areas
are appropriate for the site,

4. Assuring that necessary utility and street improvements will be adequate and available to
meet the City standards

B. Planning Commission Hearing:
Planning Commission conducted a public hearing for the application on June 23, 2014.

a. Neighborhood questions and concerns include the following:

City Council Staff Report 8/19/14 Page 5
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1. Will private open space and parks be provided in the multi-family areas?

Response — Area for private open space is incorporated into the multi-family development
scenarios.

2. Will traffic congestion occur at the west access from Denver?
Response —Traffic volume using the Denver access is a concern to the City and developer.
The internal circulation pattern is specifically intended to limit the number of vehicles will

use the Denver access.

3. Vehicles using the Denver access will use the adjacent neighborhood as a shortcut to
Boise Ave.

Response - The internal circulation pattern is specifically intended to limit the number of
vehicles will use the Denver access.

4. Proximity of development to the Greeley-Loveland Canal will increase the likelihood and
volume of pedestrian and vehicular trespass onto that land and the Boyd Lake shore area.

Response — Access is gated. Trespass would be dealt with by normal means involving law
enforcement.
b. Planning Commission questions and concerns included the following:

1. Will the multi-family HOA have a relationship with the owners association for the non-
residential portions of the development?

Response —They would participate in an overall owners association for the entire
development

2. Will the open space and park areas in the multi-family areas be available to the public?
Response — No, they will be private, just as any other private residential open space.
3. Does CDOT support the project?

Response — They have reviewed the development plans to date and support the project based
on the improvements to Hwy 34 show on plans approved.

4. Will the pedestrian crossing for Eisenhower Blvd. be safe for students travelling back and
forth to school?

Response — Pedestrian crossing improvements will meet City and CDOT requirements.

City Council Staff Report 8/19/14 Page 6
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5. Will rent/lease rates include HOA fees to assure that residents will have access to the
private open spaces and amenities?

Response — This will be up to the multifamily developer.

After receiving all information and testimony, the Planning Commission voted unanimously to
recommend approval, by a vote of 7-0.

IV. RECOMMENDATION:

Staff recommends that City Council conduct a public hearing and approve the ordinance, on first
reading, thereby approving the amendments to the annexation agreement and the Loveland
Eisenhower Concept Master Plan - Amendment #1.

V. CONDITIONS

There are no recommended conditions from either staff or the Planning Commission.

City Council Staff Report 8/19/14 Page 7

ATTACHMENT 2
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Development Services

Current Planning

500 East Third Street, Suite 310 ¢ Loveland, CO 80537
(970) 962-2523 ¢ Fax (970) 962-2945 « TDD (970) 962-2620
www.cityofloveland.org

Planning Commission Staff Report
June 23, 2014

Agenda #: Regular Agenda -2 Staff Recommendation:

Title: Loveland Eisenhower 1 Subject to additional evidence presented at the
public hearing, City staff recommends the
following motion:

Subdivision

Applicant:  Loveland Eisenhower Investments, _
Corp. Recommended Motions:

“Move to make the findings listed in Section VIII.
of this report dated June 23, 2014, and, based on
those findings, recommend that MAC Concept
Location:  along the north side of East Master Plan — Amendment #1 be approved for

Eisenhower Boulevard, between Loveland Eisenhower 1*' Subdivision."

North Denver Avenue and the

northerly extension of Sculptor

Drive

Existing Zoning: MAC — Mixed-Use Activity
Center

Request: MAC Concept Master Plan —
Amendment #1

Proposed Zoning: No change
Staff Planner: Brian Burson

Summary of Analysis:

This is a public hearing to consider an amendment to the MAC Concept Master Plan for the Loveland
Eisenhower 1% Subdivision, consisting of 58.8 acres of vacant land along the north side of East
Eisenhower Boulevard between Denver Avenue and Sculptor Drive. The amendment would allow the
development of 240-368 apartment units in the northeast portion of the site. While dwelling units are
allowed within the MAC Zone, the originally approved Concept Master Plan, approved in 2009, did not
identify residential development among the mix of uses planned for the site. The very low
vacancy/availability rate for multi-family housing in Loveland, as well as market conditions and funding
sources has prompted the Applicant to seek approval for this additional use in the development.

Staff supports the requested amendment because the amended plan would still provide the same minimum
proportion of land area and floor area to be developed for primary workplace uses; and because the
impacts to City facilities, other approved uses in the site, the neighborhood, and the general public would
not increase.

Planning Commision Staff Report 6/23/14
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L. VICINITY MAP:

IL. SUMMARY:

This is a public hearing to consider an amendment to the MAC Concept Master Plan for the
Loveland Eisenhower 1% Subdivision. The amendment would allow development of 240-368
apartment units in the northeast portions of the site as an additional “non-primary workplace use”
in the development. (The amended portions of the text are indicated in highlight.) The Concept
Master Plan must designate the areas that will be developed with each of the two categories of
“primary workplace uses” and ‘“non-primary workplace uses”, and provide development
standards that would be implemented for all the uses allowed. The amended plan includes all of
these provisions.

Planning Commision Staff Report 6/23/14

EXHIBIT A
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The original Concept Master Plan for the site was approved in 2010, at the time of annexation of
Loveland Eisenhower Addition (the eastern portion of the site). Under the policies of the City’s
Comprehensive Plan, as applied to this site, the Concept Master Plan must stipulate the areas of
the site that will be devoted to primary workplace uses and non- primary workplace uses. Multi-
family dwellings is a non- primary workplace use allowed in the both the MAC and E zone
districts, but the original Concept Master Plan approved did not include this as a proposed use.

Since approval of the original plan, the Applicant has been unsuccessful in marketing the
property. The Applicant believes this is largely due to the major upfront costs for installing the
Phase 1 utility and street improvements necessary to allow any first user to develop on the site. It
is believed that there is strong market interest for development of multi-family units on a portion
of the site. This is seen as a potential source of funding of Phase 1 improvements which would
lead to the increased likelihood for development of other uses already allowed. The very low
vacancy/availability rate for multi-family housing in Loveland, as well as other market
conditions and funding sources has prompted the Applicant to seek approval for this additional
use in the development. These factors are documented by the Market Analysis prepared by King
& Associates, Inc. (See Attachment #4.)

At the time of annexation of Loveland Eisenhower Addition, the City and the Applicant worked
together to determine the uses, the land areas and the shared design elements that would be used
for development of the site. The approved plan implemented the recommendations of the
Comprehensive Plan satisfactorily for combined land use categories of CC-Corridor Commercial
and E-Employment. The City subsequently approved the Loveland Eisenhower 1* Subdivision to
consolidate the site into a single platted property and create tracts that match the boundaries of
the sub-areas in the Concept Master Plan. The approved plan provides the minimum land area
and floor area to satisfy the City’s goals for Employment under the stipulated provision that 60
per cent of the site will be devoted to “primary workplace uses” while allowing 40 per cent to be
used for “non-primary workplace uses”. City policies and codes do not define the terms “primary
workplace uses” and “non-primary workplace uses”. However, “primary workplace uses” are
described as uses such as office, research or light industrial. “Non-primary workplace uses” are
those that “complement and support” the primary workplace uses, and include uses such as
hotels, retail, convenience and service uses, restaurants, child-care, housing and other uses. The
distinction might best be described by the following question: “Do most people who come there
come because they work there (“primary workplace uses”), or do they come to acquire goods and
services offered at the consumer level “non-primary workplace uses”?

The original Concept Master Plan shows a base land use pattern for locating the various land
uses, and augments this with three alternative scenarios that could also be allowed, subject to the
same overriding requirements for shared design and the 60/40 proportion of pertinent land area.
The amended plan adds two additional alternatives which would allow apartments in
northeasterly portions of the site. For the originally approved plan, as well as the amended plan,
it is essential to note the following:

Planning Commision Staff Report 6/23/14

EXHIBIT A
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e the 60/40 ratio of land use categories was only applied to the eastern portion of the site —
that part that was recommended for Employment uses.

e the western portion of the site, which was recommended for Corridor Commercial uses,
was not subject to the 60/40 ratio, therefore more than 40 % of the total site is allowed to
have non-primary workplace uses.

e to assure that the pertinent 60/40 ratio is met for the pertinent proportion of the
development, the plan specifically states that a minimum of 23.9 acres of land with a
minimum of 300,000 sq. ft. of floor area will be developed for primary workplace uses.

e all of the development scenarios are very conceptual and are not intended to actually
show proposed development designs. They only depict that there is generally sufficient
land area to develop the land area, floor area, parking, circulation, and open space to
accommodate the totals and sub-totals allowed.

e none of the development alternatives are based on locating all of the primary workplace
uses in the eastern portion of the property, based on the strict application of the Comp
Plan. They are instead located throughout the site, indicated by the color code along the
right hand margin of the sheets.

e some of the development scenarios do not necessary fit in the existing boundaries of
platted tracts. Once development of specific uses and locations is identified, the
properties may have to be re-platted to accommodate the perimeters of the developments.
However, under shared parking arrangements, development perimeters may still not
exactly follow lot lines.

The analysis provided above has prompted staff to fully support the proposed amendment. This
will place a long-term burden on the underlying master developer, as well as the City, to track
this data consistently and accurately to assure fulfillment of this goal.

Planning Commission's role 1is quasi-judicial, which means their consideration and
recommendation is to be made on the basis of adopted policies, codes and standards as they
apply to this property, and the specific information submitted by the Applicant and/or presented
at the hearing by all parties. Planning Commission must evaluate whether the application meets
the appropriate criteria/findings and forward their recommendations to the City Council for a
subsequent public hearing and final decision, currently scheduled for August 5, 2014. The
appropriate criteria/findings, along with staff analyses, are provided below in Section VIII. of
this staff report.

III. KEY ISSUES:

Key issues for this project are:
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e the amount of land to be devoted to multi-family development,

e the proportion of land to be developed for both primary workplace uses and non- primary

workplace uses,

e assuring that the location, orientation, and internal connections of the multi-family areas

are appropriate for the site,

e assuring that necessary utility and street improvements will be adequate and available to

meet the City standards

]
<

ATTACHMENTS:

Applicant's proposed findings
Applicant’s Pro Forma

TIS Memo for Alternative 5 (aka
TIS Memo for Alternative 6 (aka

XN b LN =

Project Narrative and Justification

5A)
5B)

)

Executive Summary of Market Analysis prepared by King & Associates, Inc.

Assessment of Infrastructure Adequacy, prepared by Owen Consulting Group, Inc.
Concept Plan Amendment Land Use Study, prepared by TFG Design.

Loveland Eisenhower MAC Concept Master Plan — Amendment #1 (Amended portions of
the text are indicated in highlight.

10. Loveland Eisenhower 1* Subdivision (for information purposes only)

V. SITE DATA:

ACREAGE OF SITE (GROSS ACRES)...........
COMP PLAN DESIGNATION.........ccceemeee.

EXISTING USE ....ovtviiiiieeeeiieeeeiieeeee

PROPOSED USE.....ccioviiiieieiieeeeiieeeeenee

NUMBER OF DWELLING UNITS PROPOSED ......ccccvveeeeviieeeeiireeenns

GROSS DENSITY (DU/A) ...oovvieiieiieee
NET DENSITY (DU/A) ..ccovverierieieireee.

EXISTING ADJACENT ZONING AND USE -

EXISTING ADJACENT ZONING AND USE -

EXISTING ADJACENT ZONING AND USE -

EXISTING ADJACENT ZONING AND USE -

UTILITY SERVICE PROVIDER - SEWER ...
UTILITY SERVICE PROVIDER - ELECTRIC

NORTH....oevveiiireeeiiaennn.

EAST cvviiiiieeieee,

SOUTH ....evevvveeieeeiiens

WEST oot

58.8 ACRES

CC — CORRIDOR COMMERCIAL &

E ~-EMPLOYMENT

MAC-MIXED USE ACTIVITY CENTER
VACANT/SEASONAL RETAIL

MIXED USE ACTIVITY CENTER
248-368 DU

16 DU/AC

R1-UD; SF RES/LARIMER COUNTY FA-
FARMING; BOYD LAKE & GREELEY
WATER TREATMENT PLANT

LARIMER COUNTY C-COMMERCIAL; AG
& GREELEY WATER TREATMENT PLANT
B-DEVELOPING BUSINESS/P-59;
BUSINESS & COMMERCIAL

P-70; RETAIL & COMMERCIAL

CITY OF LOVELAND

CITY OF LOVELAND
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UTILITY SERVICE PROVIDER - WATER......ccceeeriieriieeiieeeree e CITY OF LOVELAND

Vi. BACKGROUND:

5/15/84 — approval of Allendale Plaza Addition (western portion of the property - west of
Mountain Lion Drive extension). The property was originally zoned R3 and DR.

4/11/2001 — approval of Allendale Plaza 3" Subdivision to create lots, streets and easements for
development of multi-family dwellings.

4/16/2001 — Approval of Final Development Plan for Stone Meadows PUD to allow
development of 252 multi-family units in Allendale Plaza 3™ Subdivision.

7/31/2003 — Approval of Final Development Plan Amendment #1 to allow development of 276
multi-family units in Allendale Plaza 3™ Subdivision, and amending the name to Mountain View
Apartments PUD.

10/14/2003 — approval of Allendale 5™ Subdivision to relocate platted building envelopes to
match the amended FDP plan.

4/20/2010 — Approval of Loveland Eisenhower Addition (eastern portion of the property - east of
Mountain Lion Drive extension), accompanying Loveland Eisenhower MAC Concept Master
Plan (for the entire development site), and extensive annexation agreement.

8/5/2011 — Approval of Loveland Eisenhower 1% Subdivision to incorporate all of the
development into a unified subdivision and to create initial tracts for sale of individual portions

to potential developers.

VII. STAFF, APPLICANT, AND NEIGHBORHOOD INTERACTION:

A. Notification: An affidavit was received from TFG Design certifying that notice of this
hearing was mailed to all owners of property within 1,200 feet of the site, and that notices
were posted in prominent locations on the perimeter of the project site at least 15 days prior
to the date of the Planning Commission hearing. A notice was also published in the
Reporter Herald on June 7, 2014. All notices stated that a public hearing would be held by
the Planning Commission on June 23, 2014 at 6:30 pm.

B. Neighborhood Response: A noticed neighborhood meeting was held at 6:30 pm on May
22, 2014 in the City Council Meeting Room. Twenty-three persons attended the meeting,
along with City staff and the Applicant team. The concerns and question expressed by the
neighborhood at the meeting, and responses provided included the following:

e How can traffic impacts decrease when revising from commercial uses to residential

uses?
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Response: The TIS was prepared by a professional traffic engineer. The results are based on
nationwide studies by professional traffic engineers, and this is consistently shown by such
studies.

e What building heights are proposed?

Response: Non-residential buildings will be 2-story, and multi-family will be 3-story.

e Where are the access points to the development and how will access and circulation
affect Denver Avenue and the neighborhood to the north?

Response: Primary access points are at Mountain Lion Drive and Sculptor Drive. The access to
Denver is minor and is deliberately shown on the Concept Master Plan as a circuitous path
through the parking lots to discourage access to/from Denver Ave.

e What are the time-lines for the development?

Response: Residential is likely to begin soon after approval of plans by the City. Non-residential
will be market-driven and is unknown.

e Will traffic lights be installed at Mountain Lion Drive and Hwy 34?
Response: No. This will be limited access.
e What prices are anticipated for the apartments?
Response: Currently anticipated to be approx. $ 1100 — $1200 per month
e [s there any potential for oil and gas extraction on the site?
Response: The applicant does not believe there are any gas or oil reserves underlying the site.

e Would the City install traffic calming measures on Denver Ave north of the site and/or
along E. 18" Street?

Response: This can be considered by the City upon request, but no plans to do so are part of this
development.

e Will the City Trail crossing of Denver Avenue be signalized?

Response: Yes. This is shown the approved Public Improvements Construction Plans for the
development.

e Does the Denver access line with the access across the street for 34 Marketplace?

7
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Response: Yes. This is a City requirement, and is another reason to keep the Denver Ave. access
to a minor access.

e What will site work construction hours be?
Response: As allowed by City code.
e What kind of commercial uses have inquired about development?

Response: General and typical uses such as retail, restaurants, offices, etc., but no major/high
volume employers

e Will there be any subsequent opportunities for neighborhood input?

Response: Planning Commission and City Council hearings will be scheduled soon and
subsequent notice will be provided.

The meeting was adjourned at approximately 7:40 pm.

VIII. FINDINGS AND ANALYSIS

In this section of the report, applicable findings are recommended in italic print, followed by
staff analysis as to whether the findings can be met by the submitted application. The
consideration and action of the Planning Commission should focus on these findings as being the
appropriate basis for their action.

Finding 1.  Development of the property pursuant to any of the uses permitted by right
under the zoning district, and as proposed in the plan, would result in development that is
consistent with relevant policies contained in Section 4.0 of the 2005 Loveland
Comprehensive Plan, as amended.
Current Planning: Staff believes this finding can be made, based on the following:
The uses allowed in the MAC zone and proposed in the Amended Concept Master Plan would be
consistent with the Comprehensive Plan. The development standards in the Amended Concept
Master Plan, and as provided by applicable City codes and standards, will also assure that

development would be consistent with the Comprehensive Plan.

Finding 2.  Development of the property pursuant to the plan would be consistent with
the purposes set forth in Section 18.04.010 of the Loveland Municipal Code.

Current Planning: Staff believes this finding can be made, based on the following:
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The purposes of the zoning code include:

Lessen congestion on the streets

secure from fire and panic

promote the health and general welfare

provide adequate light and air

prevent the overcrowding of land

¢ avoid undue concentration of population

e facilitate adequate provision of transportation, water, sewage, schools parks and other
public requirements

e conserve the value of buildings

e encourage the most appropriate use of land

By controlling the number, location and type of intersection control, congestion the streets will
be lessened. Development will be governed by all applicable City standards to assure adequate
fire access, circulation and fire prevention measures. Providing a mix of uses on the same site
makes it me convenient to access desired goods services and employment. Control of building
locations, orientation, height and setbacks will assure adequate light and air; prevent the
overcrowding of land; and avoid inappropriate concentration of population. The development of
the site based on the standards in the Amended Concept Master Plan, and as provided by
applicable City codes and standards, will assure adequate provision of all necessary
transportation water, sewage, parks and other public requirements. Number and location of
schools for the community are determined by the pertinent school districts and is not under the
authority of the City. The development of the site based on the standards in the Amended
Concept Master Plan, and as provided by applicable City codes and standards, will assure the
quality of building design and appropriate uses.

Finding 3.  Development of the property pursuant to any of the uses permitted by right
under the zoning district, and as proposed in the plan, would be consistent with the MAC-
Mixed Use Activity and in the E- Employment Center zone district, as set forth in Title 18
of the Municipal Code.

Current Planning: Staff believes this finding can be made, based on the following:

The uses proposed in the plan are consistent with the uses allowed in both the MAC zone district
and in the E zone district. The proportion of primary workplace uses and non-primary workplace
uses will also be consistent with the provisions of the E- Employment Center zone district.

Finding 4.  Development of the subject property pursuant to any of the uses permitted
by right under the zoning district, and as proposed in the plan, would result in
development that is compatible with existing land uses adjacent to and in close enough
proximity to the subject property to be effected by development of it.

Current Planning:  Staff believes this finding can be made, based on the following:
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At the time of approval, the original Concept Master Plan was determined to be compatible with
existing and proximate land uses. With addition of multi-family development, as depicted and
described in the amended plan, the proposed uses will remain compatible with existing and
proximate land uses.

Finding 5.  Development of the subject property pursuant to any of the uses permitted
by right under the zoning district, and as proposed in the plan, would result in impacts on
City infrastructure and services that are consistent with current infrastructure and
services master plans.

PW-Transportation: All future development within this proposed property shall be in
compliance with: the City’s Adequate Community Facilities (ACF) Ordinance; the City of
Loveland 2035 Transportation Plan; the Larimer County Urban Area Street Standards
(LCUASS), and any updates in effect at the time of development. Moreover, as identified in the
City Municipal Code Title 16, a Traffic Impact Study shall be required with all future
development or other land use applications. Additionally, the developer’s traffic engineer has
submitted revised traffic information that demonstrates that the proposed amendment to the
MAC Concept Master Plan will generate less peak hour traffic than what was previously
approved.

Development of the subject property pursuant to any of the uses permitted by right under the
zoning district, and as proposed in the plan, would result in impacts on City streets that are
consistent with the City’s 2035 Transportation Plan. Therefore, pending future proposed
development within this property, of which review and approval by the City is required, the
Transportation Engineering Staff does not object to the proposed amendment to the MAC
Concept Master Plan.

Water/Wastewater: This development is situated within the City’s current service area for both
water and wastewater. The Department finds that the Development will be compliant to ACF for
the following reasons:

The Department finds that proposed Concept Plan Amendment to allow residential uses is
consistent with the Department’s Water and Wastewater master plan and is consistent with the
2005 Comprehensive Master Plan.

Power: The source of power for the proposed development will come from a 200 amp
three phase underground system located in vaults at two different locations one being in the
northwest corner of the proposed development and the other one located on the northwest corner
of East Eisenhower Blvd. and the proposed Mountain Lion Drive area. These vaults will be the
source for electric distribution to be routed throughout the proposed development. Power would
also like to have an access road off of Denver Avenue as well as one off of E. Eisenhower in the
vicinity of the future Mountain Lion Drive area. There are electrical vaults located in each of
these areas that will be needed to provide a loop feed for phase 1 of the project.
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The existing underground feeders is an available and adequate source for electric distribution for
the proposed development. No negative impacts on the City’s electric system are foreseen.

PW-Stormwater: Staff believes that this finding can be met, due to the following:

Development of the subject property pursuant to any of the uses permitted by right under the
zoning district would result in impacts on City infrastructure and services that are consistent with
current infrastructure and service master plans.

Fire: All future development within this proposed property shall be in compliance with the
currently adopted International Fire Code and NFPA standards. Therefore, pending future
proposed development within this property, of which review and approval by the City is
required, and of which the LFRA will be part of, the Fire Department does not object to the
proposed amendment to the MAC Concept Master Plan.

Development of the subject property pursuant to any of the uses permitted by right under the
zoning district, and as proposed in the plan, will comply with the requirements in the ACF
Ordinance for response distance requirements from the first due Engine Company.

All future development within proposed property will not negatively impact fire protection for
the subject development or surrounding properties.

Parks and Rec: The proposed development is located between the existing City Recreation
Trail system along Denver Ave on the west and the Waterfall 4th Subdivision on the east. The
Park & Recreation Master Plan shows a trail connection through this project to the ‘Lakes at
Centerra’ subdivision, east of Boyd Lake Ave. The Parks Department has already secured a trail
easement through the Waterfall 4th Subdivision and has already secured an easement at this
project to align the proposed trail. Through dedication of the easement, the applicant has met the
intent of providing adequate community facilities.

Finding 6.  Development of the subject property pursuant to any of the uses permitted
by right under the zoning district, and as proposed in the plan, would result in
development that would not be detrimental to the health, safety, or welfare of the
neighborhood or general public.

Current Planning: Staff believes this finding can be made, based on the following:

At the time of approval of the original Concept Master Plan, the City determined that
development of the proposed uses would not be detrimental to the health, safety or welfare of the
neighborhood or general public. Addition of multi-family development to the allowed uses, as
depicted and described in the amended plan, will also not be detrimental to the health, safety and
welfare of the neighborhood or general public.

VIII. RECOMMENDED CONDITIONS:
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There are no staff recommended conditions for these applications.
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SHEOTT uH

Background

The Loveland-Eisenhower properiy is located on the north side of East Eisenhower Bivd., east
of Denver Ave. and west of the northerly extension of Sculptor Drive and south of Boyd Lake.
The total gross site area is 58.8 acres, ihe total dedicated Right of Way 2.1 acres. The ioial nei
site area is 56.7 acres. The original Concept Plan, approved in 2009, provided aliernatives for
the development of the property in compliance with the Loveland Comprehensive Plan, the
Eisenhower Corridor Plan, the annexation status of the properties and the establishment of a
uniform zoning for the property. With the City of Loveland’s approval of the Concept Plan, the
entire parcel was included in a single subdivision plat with MAC zoning applied to the entire
parcel. The plat divided the property into 10 tracts and dedicated easemenits for private access,
utilities and storm water management.

The Subdivision Plat appiication included Public Improvement Construction Plans (PICP) for the
Eisenhower froniage, Denver Ave., Sculptor Drive and an internal privaie roadway system, main
line utility extensions and drainage plan. The plans also included improvements to the Boise
Ave. intersection, when the traffic warrants are reached. A phasing plan was included with the
PICP’s, and a Development Agreemeni dated August 12, 2011 which commitied to the
development of Eisenhower and the internal drives with the first phase, unless the first phase
was limited to a small portion of the property located at the corner of Denver Ave. and
Eisenhower, where traffic warrants would be limiied to Denver Ave. improvements only. The
cost to develop the property’s infrastructure improvemenis has been calculated to be in excess
of $13.8 miliion.

The Concept Plan identified various uses and densities for commercial, employment and retail
development. It was designed and approved to allow the property owner extensive flexibility to
respond to market demands for portions of the property. It also established a minimum of 23.9
acres and 300,000 ft.2 of improvements to be devoied towards “primary workplace uses”. The
base Concept Planned presented with 4 alternatives to allow for flexibility in making
development decisions for appropriaie marketing potential. At the time, residential use was not
expressly identified as one of the alternatives, though it was (and remains) an allowed use
under the Concept Plan, in the MAC zoning district and with respect to the uses described in the
Comprehensive Plan.

Concept Plan Amendment Analysis

This proposed Concept Plan amendment provides to depictions of an alternative for multifamily
use of a portion of the property. Each option also shows how remaining portions of the property
will satisfy the Concept Plan’s required minimum of 23.9 acres and 300,000 .2 of primary
workplace uses”.

This Concept Plan amendment sets forth two additional alternatives that would provide for mutti-
family residential uses. Alternative 5A depicts the possibility of 368 dwelling units on 23.41
acres. Alternative 5B shows a potential for 240 total dwelling units on 15 acres.
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MAC Zoning
In both alternatives the density does not exceed 16 dwelling units per acre and there is

adequate development potential for primary workplace uses within the subject property. The
land area dedicated to residential use is no more than 50% of the land area as required by the
MAC zoning district. The applicable zoning codes are referenced below.

Applicable Zoning Codes:
Section 18.29: MAC District — Mixed-Use Activity Center District

1. 18.29.020: Uses Permitted by Right, (JJ) Dwelling, Multi-Family

2. 18.29.040: Development standards (See Amendment Narrative for a detailed
explanation of compliance to these standards.)

3. 18.29.050: Development approval; (C) Plan Modifications: “Modification to the
conceptual master plan is required to show compliance with Section 18.29.040
Development Standards, or that comply with Section 18.29.060 Schedule of Flexible
Standards. Changes to permitted uses or substantial changes to the location of land
uses as depicted on the conceptual master plan shall be submitted for review and
recommendation by the Planning Comrmission with final approval by the City Council.”

4. 18.29.60 Schedule of flexible standards (6) “There shall be no limit on the amount of
land area within a MAC district that may be devoted to residential use; however, for
projects exceeding 50 percent residential land area, the applicant must demonstrate that
sufficient land area is devoted fo commercial use within the project, or within the vicinity
of the project, to meet future commercial needs and demands. Such evidence may
consist of a market analysis and/or an analysis of development frends and existing and
proposed land uses within the vicinity of the profect.

Comprehensive Plan

The proposed concept plan amendment further complies with the Loveland Comprehensive
Plan. As shown on the Land Use Summary shown below, the total site area is subject to two
Comprehensive Plan districts: The west 17 acres is in the Corridor Commercial District, and the
Eastern 40 acres is within a Comprehensive Plan Employment District (not to be confused with
the E-Employment zoning District). In connection with the annexation of the easterly 40 acres of
the property, the Concept Plan and the Annexation and Development Agreement established
the developable area for primary workplace uses to be 80% of the portion of the property
subject to the Employment District, or 23.9 acres.

Conversely, the Concept Plan and the Annexation and Development Agreement established
aliowable non-primary workplace uses at 32.8 acres. The proposed multifamily residential use
contemplated by this amendment will simply be included in the other non-primary workplace
uses. The Comprehensive Plan states: “A proposed development plan that does not contain
office or light-industrial uses may be found consistent with the Employment Center category if,
in the vicinity of the proposed development plan, office or light-industrial uses exist or the zoning
for such uses is in place such that these uses or zoning constitute the predominant land uses.”
The attached exhibit shows this element of the Comprehensive Plan is satisfied since primary
workplace uses and zoning constitute the predominant land use in the area.

In the case of the Loveland Eisenhower Addition, allowing residential use as proposed will not
diminish the ability for light industrial or office use to develop in the immediate area. Each of the
proposed multifamily residential alternatives attached clearly demonstrates how the Concept
Plan’s minimum primary workplace use commitment may be met on other portions of the
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Concept Plan
The Concept Plan states: In no event will the Project, once built out, contain less than 23.9

acres developed with no less than 300,000 square feet of buildings designed to house Primary
Workpiace Uses. Alternatives 5A and 5B show that this commitment will be preserved.

Justification

The primary impediment to the development of portions of the property for primary workplace
uses is the infrastructure required. As mentioned above, the property will require approximately
$13.8 Million of on and off-site infrastructure to be constructed. The investment in infrastructure
requires a simultaneous development of substantial acreage, 20-25 acres, depending on the
use. There has been no market for the approved uses which would consume substantial
acreage in a single transaction. Smaller “one-off” transactions with single owner/occupant users
are not feasible, as single transactions will not support the required investment in infrastructure
and cannot be built without it.

From a matrketing perspective, the property is not situated in a prime location that would attract
large project employment uses. Regional employers require locations providing more
convenient access to employees residing in different communities. Alternatively, they require a
synergy with adjacent or nearby large employers. Substantial project Employment uses which
come to Loveland are more atiracted to large parcels of Employment allocated land found at the
intersection of 1-25 and Highway 34 or near the Rocky Mountain Center of Innovation and
Technology (RMCIT) in southwest Loveland. There has been no market activity for
Employment uses on the subject property for the past six years.

Development for primary workplace uses cannot be undertaken as a speculative investment in
the present or reasonably foreseeable markets. The City of Loveland has seen firsthand with
the Boyd Lake Village development project the risk of building a substantial infrastructure on a
speculative basis. That development, which is located a very short distance from the subject
property, was unable to financially support the infrastructure that was built and ultimately the
developer lost the property. It remains substantially undeveloped today.

The market analysis prepared by King and Associates, April, 2013, concludes that overall,
Loveland has a 195-year supply of land suitable for primary workplace uses. This appears to be
more than adequate land available to satisfy any foreseeable demand for primary workplace
uses opportunities in Loveland. The RMCIT site alone has 800,000 square feet of existing
buildings and could support 1.3 million to 2.1 million square feet of primary workplace use
Improvements. The RMCIT is a very high profile site prominently featured in Loveland business
recruiting efforts. RMCIT could alone consume all forecasted primary workplace development
for Loveland for the next 10 years.

Conversely, the City of Loveland has a shortage of rental housing opportunities. Loveland
suffers from one of the lowest vacancy rates in the Front Range. The King and Associates
report shows that a vacancy rate below 10% signals that there is a shortage of available
apartment units. Prospective owners or users of primary workplace properties moving to the
area need to be conscious of available housing for their employees. Our experience is shown
that a shortage of available housing is a detriment to attracting future primary workplace uses to
the City of Loveland.
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We have supplied a financial pro forma for 368 Apartment unit project. This shows the financial
impact of the development of a portion of the subject property in multifamily residential use will
provide the necessary cash flow to develop the major infrastructure improvements for the
Property. Any shortfalls between the infrastructure supported by this size of a housing
development will be required to be made up by the property owner through cash investment or
the sale or development of other portions of the property at the same time.

The completion of the project infrastructure will overcome the most significant impediment to the
development of the property for primary workplace uses. Once the infrastructure is completed,
all lots in the property will be immediately available for development of primary workplace uses
and other uses necessary to create a vibrant community on the property. This would allow the
property owner to respond promptly to any market transactions because the property would
then be “shovel-ready” and available for in a relatively short time frame.

Conclusion

Permitting the alternative of development of apartments on the northerly portion of the subject
property as depicted in the propose alternatives to the Concept Plan will provide the following
material benefits to the City of Loveland:

1. The development of a high profile site on one of the primary gateways to Loveland would
be “jump-started,” providing development momentum for all uses allowable on the site.

2. The apartment project would generate the funds required for the site infrastructure
necessary to build out employment uses desiring to come to the site on a “shovel-ready”
basis.

3. The resulting ability to develop one or two “small project” primary workplace use
buildings will create market confidence and an impetus for other potential employers to
bring any available employment uses to the site.

4. The potential for development of primary workplace uses on the property would be
significantly accelerated by having visible infrastructure in place and ready to go for
prospeciive employers.

5. The majority of the property within and in the vicinity of the subject property would
remain available for primary workplace uses.

6. The apartment use would consume the least desirable land for primary workplace uses
on the subject property because of the limited visibility to the Eisenhower Corridor (once
the frontage area is built out).

7. The development of the northerly portion of the property, directly adjacent to the
proposed City of Loveland bike path would provide the City with a vibrant apartment
community badly needed by Loveland.

8. The development of apartment units on the northerly portion of the property would help
address Loveland’s critical need for affordable apartments and help attract new
employers to the City.
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February 14, 2014
1269 Cleveland Ave.

Brian Burson Loveland, CO 80537
Current Planning Division (970) 669-3737
Civic Center

400 E. Third Street, Suite 310
Loveland, Colorado 80537

RE: Loveland Eisenhower Addition
Mac Zoning District — Concept Plan Amendment

Review Criteria

Dear Brian,

Thank you for your review of the enclosed application to amend the Concept Plan for the
Loveland-Eisenhower Addition property. The original Concept Pan approved in 2009 was
accompanied by the annexation of the eastern portion of the property (approximately 40 acres)
and a re-zone of the entire property to MAC. Because there are no submittal checklists or
designed application form for an Amendment to the Concept Plan, you informed us that the
review criteria that would apply to this application would follow the Rezoning Assessment
report as provided in the Change of Zone application even though no change of zone is
requested.

The primary purpose for an amendment to the concept plan is to allow residential uses. The
following is an analysis of this review criteria as it specifically relates to the addition of
residential uses on the subject property.

1. The purposes set forth in Section 18.04.010 of the Loveland Municipal Code
would be met if any use permitted by right in the zone district (amendment) being
requested was developed on the subject property.

Section 18.04.010 states “The zoning regulations and districts, as herein set forth, which have been
made in accordance with a comprehensive zoning study are designed to lessen congestion in the
streets; to secure safety from fire, panic and other danger; to promote health and general welfare; to
provide adequate light and air; to prevent overcrowding of land; to avoid undue concentration of
population; and to facilitate the adequate provision of transportation, water, sewage, schools, parks and
other public requirements. These regulations have been made with reasonable consideration, among
other things as to the character of each district its peculiar suitability for particular uses, with a view to
conserving the value of buildings and encouraging the most appropriate use of land throughout the city
in accordance with the adopted master plan for the city other approved planning or engineering studies.”

Discussion:

The proposed residential use on the subject property is specifically high density apartments,
not to exceed 16 dwelling units per acre. Development yields provide for 240 apartments on
15 acres or 368 apartments on 23 acres. The apartment development would be held
exclusively on the north-east quadrant of the subject property where property is less desirable
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for commercial and employment uses. It is also the most appropriate placement of apartments

for the following reasons:

a.

Traffic is more evenly distributed to portions of the property that provide roadway
systems that will best support the transportation requirements of an apartment
development.

Public Facilities and Services are within a close proximity to the apartment site. The
nearest Fire Station, regional park, High School, Middle School, elementary school and
hospital are all within 2 mile radius of the site.

With a total density of 16 dwelling units per acre, there will be ample room for parking,
club house and playground facilities, with a remainder of up to 50% open space.

The proposed Apartment use is directly adjacent and accessible to a City bike trail
system, and will look out over Boyd Lake.

Average daily water consumption and wastewater collection will increase with
residential development. However, because the consumption of water in the residential
occupancy is distributed over a greater portion of the day, the effective consumption
rate is lower than for other more concentrated uses.

Development of the subject property pursuant to any of the uses permitted by
right under the zoning district (amendment) being requested would result in
development that is compatible with existing land uses adjacent to and in close
enough proximity to the subject property to be effected by development of it.

Discussion: The proposed apartment use would be compatible with the following adjacent
land uses:

a.

Page 2

Boyd Lake is situated on the north side of the property, along with a public trail system.
There is a single-family residential neighborhood that borders the site on the North
West side of the subject property.

An existing residential property is situated east of the subject property. This is currently
Larimer County (not within City limits) that is zoned C-Commercial.

The property south of the proposed apartment complex is planned for future
commercial or employment uses, per the approved MAC concept plan. The
apartments will provide needed affordable housing in close proximity to employment
uses. This is similar to the approach taken for the Van de Water Development in close
proximity to the site, just south of the site across Eisenhower Boulevard, where various
residential uses are located in close proximity to and support adjacent commercial and
employment uses

Development of the subject property pursuant to any of the uses permitted by
right under the zoning district (amendment) being requested would result in
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impacts on City infrastructure and services that are consistent with current
infrastructure and services master plans.

The proposed residential development portion of this property will stay within the range
of expected infrastructure impacts anticipated by the various City Master Plan including
regional drainage, water availability and use, sanitary sewer and transportation plans.
Written studies have been included with this application materials including an impact
study for Sewer and Water and a Traffic Impact Study.

4. Development of the subject property pursuant to any of the uses permitted by
right under the zoning district (amendment) being requested would result in
development that is consistent with policies contained in Section 4 of the
Loveland Comprehensive Master Plan.

Discussion: The relevant goals and objectives provided in Section 4 of the Comprehensive
Master Plan are discussed as follows:

4.2 Land use goals and objectives:

a. Land Use: The proposed amendment is to include residential use, which is an
allowed use in the MAC zoning district, and is in keeping with the intent of the
Comprehensive plan, and with the development commitments to primary workplace uses
shown in the site’s approved Concept Plan. Residential use will provide a complementary
mix of land uses in the immediate area. Specifically, residential uses will support the
employment and retail uses already planned for the general vicinity.

b. Growth Management and Regional Coordination: The subject property is well within
the City of Loveland Growth Management Area, and provides a logical sequence for
development. There are Larimer County Parcels that remain in the immediate area that
are subject to annexation with future development proposals. However, the addition of
residential use to the development plan will promote immediate urban-level extensions to
improvements that are already in place.

c. Residential Land Use: The Loveland Comprehensive Plan states that apartment
developments best serve the community when they are placed in close proximity to
services, along arterial streets, or as a part of activity centers. The addition of apartments
to the current Loveland-Eisenhower development plan meets this criteria. It will be placed
in close proximity to Eisenhower Blvd., and adjacent to employment and commercial
developments. It will serve as a transitional use between the commercial uses and single
family uses adjacent to the site. The apartments will also be placed directly adjacent to a
recreational trail, which will provide pedestrian and bicycle connectivity.

4.3 Land Use Categories and Future Land Use Plan Map: The subject property lies within
an employment land use category. The employment land use category allows for
residential development with an emphasis on “vertical” or higher density residential
development, such as apartments. The Employment use category also encourages a
pedestrian friendly environment. The policies regarding residential use in an
employment category are adequately met. The project retains its commitment to

Page 3
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provide a minimum of acres of primary workplace uses following the approval of the
apartment uses.

5. Development of the subject property pursuant to any of the uses permitted by
right under the zoning district being requested would result in development that
is not detrimental to the health, safety, or welfare of the neighborhood or general
public.

Development of the subject property will not create an environment in which the health, safety
or welfare of the neighborhood or general public will be compromised due to the overall
orientation of the subject property, proximity to like uses and availability of municipal services.

Thank you for your review of our request.

Sincerely,

Deanne Frederickson, RLA
Project Planner
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LOVELAND EISENHOWER FIRST SUBDIVISION

COST BREAKDOWN AND FMV ANALYSIS

Tracts E,F, Gl &)
19-Nov-13

Apartment community - 368 units, including:
2 clubhouses (pool/spa, BBQ, playground)
92 garage spaces in 4 buildings

Costs - Apartments Community

Total

Land Costs {pro rata) 1,019,304
Development Costs {pro rata) 826,084
Offsite Costs (per Coe's Estimates)
Mountain lion & HWY 34 1,734,085
Mountain Lion Hwy 34 to tamima 468,825
Tanima peak rd (ML to Sculptor) 687,455
Sculptor (Hwy 34 to Tanima) 462,490
Sculptor Dr & HWY 34 intersection 443,307
Storm sewer (ML to ditch) 429,237
Landscaping (ML to Sculptor) 396,430
Utilities (Denver Ave to ML) 401,501

Subtotal 5,023,330
On Site
Site survey & QC testing 85,568
Earthwork & preparation 517,857
Utilities {future N of Tanima}) 183,859
Dewatering for utilities 50,000
Asphalt paving & striping 1,022,184
Concrete curb/gutter/sidewalk 357,743
Landscape parking islands 36,720
Recyle asphalt temp. road 62,500
Landscaping 450,000
Lighting @ parking 125,000

Subtotal 2,891,431
Hard - apartment buildings

Subtotal 18,425,300
Clubhouses & Amenities

Subtotal 893,260
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Hard - Garages - 62 spaces

Subtotal 391,631
Soft Costs

Permits and fees: $20K/unit 7,360,000
Overhead 250,000
Consultants 150,000

Financing costs:
Int 4%, 9 mos build, 60% disburse 675,000
Carry costs during lease-up 400,000
Loan fee - 1/2 pt + closing costs 265,000
General Conditions 750,000
9,850,000
Total Costs - Apartments 39,320,340

FMV/PROFIT ANALYSIS - APARTMENTS

Fair Market Value:
368 units @ $115,000/ unit 42,320,000

Excess Value over costs - Apartments 2,999,660 *

* After Payment of $7,914,761 of on and off site infrastructure costs to
enable Tracts B & C to be "shovel ready" for primary work place users.
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Executive Summary

Demographics, Employment and Housing Market

= King & Associates, Inc. has been retained to analyze the multi-family rental market in
Loveland, Colorado for a client considering construction of a 440-unit apartment project on
a site adjacent to E. Eisenhower Drive and west of I-25.

= An Appendix has been included in the report that addresses the supply and demand
characteristics in Loveland pertaining to residential and commercial land use designations.

= Atrade area including the municipal boundaries of the city of Loveland has been defined to
analyze residential and commercial market supply and demand factors.

= Qver the next several years (2010 — 2020), demographic growth rates in Loveland are
projected to be comparable with recent trends.
Employment levels have increased substantially in the Fort Collins / Loveland, MSA (Larimer
County) during the past three years, with 400 jobs added in 2010, 1,800 in 2011 and nearly
4,000 jobs in 2012.

= The state of Colorado projects strong employment growth in the Fort Collins / Loveland,
MSA in the next ten years with growth averaging 2,300 jobs per year.

= Improving conditions have characterized the northern Colorado and Loveland area housing
markets over the past two years.
= 2009 marked the bottom of the northern Colorado housing market.
=  Since 2009, building permits in Larimer County and Loveland have increased.
= Existing home sales have also increased since 2009.

=  From 2010 through 2020, Loveland housing demand is forecast to range from 600 to 700
units per year with rental apartment demand ranging from 180 to 210 units annually.

Apartment Market
=  The multi-family rental market has in Loveland and northern Colorado has improved over
the past several years and market performance has been particularly strong during the past
three years (2010 - 2012).
= Apartment vacancy rates in Loveland are extremely low.
= The current apartment vacancy rate in Loveland is just 1.9% and decreased significantly
from a 5.3% rate at the end of 2011.
=  The 1.9% vacancy rate in Loveland signals there is a shortage of rental housing in the
city and there is more than sufficient demand to drive new project construction.
= Apartment rental rates in Loveland have been increasing rapidly.
= The average apartment rental rate dipped slightly at the end of 2012 to $952 per unit
from an average of $1,007 per unit at the end of 2011.
= Even considering the slight decrease in the past year (2012), average apartment rental
rates in Loveland have increased by nearly 25% since 2009.

Competitive Projects

= There are seven projects, totaling nearly 1,300 units that will compete with the client’s
proposed 440-unit Loveland project.

= The vacancy rate in competitive projects is currently 4%.

= The average size of comparable apartment is 1,015 square feet with surveyed units ranging
from 631 square feet (studio) to 1,579 square feet (3-bedrooms) in size.

Loveland Eisenhower Addition 1 King & Associates, Inc.
Apartment Market Analysis Updated April 2013
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The average rental rate in competitive projects is $1.29 per square foot, with rates ranging
from $.88 per square foot (Reserve at Centerra three bedroom units) to $1.90 per square
foot (Lincoln Place studio apartments).

The number and type of amenities among competitive projects are similar but the scale and
design of amenities approach resort quality in newer projects such as Lake Vista and Greens
at Van de Water.

Conclusions

Economic conditions in Loveland and northern Colorado have improved greatly in the past
two to three years and with very low vacancies, increasing rental rates and strong demand,
the rental apartment market in northern Colorado and Loveland is prime for new unit
construction.

There is shortage of rental apartment in Loveland based on a current 1.9% vacancy rate.
Further, with strong sales of existing homes in Loveland in 2012, the supply of non-rental
housing in the city is becoming increasing tight resulting in increased prices and potential of
pushing existing and perspective residents outside of the city to seek more affordable and
available housing in lower cost areas of Larimer and Weld counties.

New project construction has been constrained during the past five years as banks and
institutional investors are hesitant to fund new projects.

Tight financing continues even with positive market trends (low vacancies, strong rental
rates and limited new project construction).

Even with increased levels of single-family new home construction — particularly homes
aimed at the entry-level market segment — first time buyers struggle to secure financing and
many are choosing “move-up” apartment projects as an alternative to home ownership.
The proposed development site is well located within the city of Loveland and is near
shopping, urban services (hospitals, schools, city core), major roadways and recreation
areas.

The site is also in a rapidly developing area of Loveland where commercial and apartment
development has been concentrated in the past several years.

Two high-end apartment projects have recently been constructed in Loveland.

These projects have set a higher standard in the Loveland market and renters now have
higher expectations with respect to project design and amenities.

However, with conditions extremely tight in the rental apartment market, there is sufficient
demand from all types of perspective renters to drive demand for new apartment projects.
New projects with combined market and income qualified rental rate structures are likely to
be in highest demand given current market conditions.

Appendix

Commercial demand averaging 280,000 square feet per year has been forecast in Loveland
and translates into average demand of 21 acres of land per year.

The supply of commercially developable land in Loveland has been analyzed to have an
estimated equivalent development potential of approximately 61 million square feet.
Given demand and supply characteristics per the land supply analysis, there is enough
developable land in the Loveland market area to accommodate commercial (retail, office
and industrial land uses) demand for the next years 224 years.

Much of this land is located within the Centerra master planned project.

Loveland Eisenhower Addition 2 King & Associates, Inc.
Apartment Market Analysis Updated April 2013



It is further believed that land in other development areas, such as Centerra and RMCIT, are
better positioned for commercial development compared with the subject site due to
proximity to I-25 and momentum achieved through existing development and marketing.
Because of these factors, a re-zoning and comprehensive plan change for the portion of the
subject site proposed for an apartment use would not unduly reduce the supply of land in
the city to address future commercial development projects and will allow for development
of much needed multi-family housing in the city, where there is a shortage of available units
that is approaching critical levels, based on a current 1.9% vacancy rate.

= The land supply analysis concludes that more than adequate land area is provided for a
reserve to meet the potential demand and need for commercial goods and services that
would otherwise be provided by the portion of the property proposed for apartment use.

Loveland Eisenhower Addition 3 King & Associates, Inc.
Apartment Market Analysis Updated April 2013
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to the land uses and/or building square footages. The reduction in trips, by applying the
internal trip capture, would not significantly affect the operation of the key intersections or
change the required infrastructure improvements identified in this addendum.

Table 2 shows the trip generation from the cited June 2010 TIS. The trip
generation (Trip Budget) from the cited TIS resulted in 15,420 daily trip ends, 1099
morning peak hour trip ends, and 1518 afternoon peak hour trip ends. To be consistent
with the trip generation of the Alternative Site Plan 5A — LEI (Table 1), no internal trip
capture was applied for the trip generation in the cited TIS. Based upon a comparison of
Tables 1 and 2, the Alternative Site Plan 5A - LEI will generate less daily, morning peak
hour, and afternoon peak hour trip ends than that calculated for the former proposed
land use.

Based upon the peak hour traffic counts from the cited TIS at the US34/Boise,
US34/Denver, Denver/34 Marketplace Access, US34/Mountain Lion, and US34/Sculptor
intersections, the current peak hour operation at the key intersections is shown in Table
3. This information was obtained from the cited TIS. This is the same as Table 1 from
the cited TIS. It should be noted that level of service techniques from the 2000 Highway
Capacity Manual were used in these analyses.

The directional distribution from the cited TIS was used for the commercial portion
of the Alternative Site Plan 5A — LEI. However, there were no residential land uses
analyzed in the cited TIS. Therefore, Figure 3 shows the trip distribution used for the
Alternative Site Plan 5A — LEI. Figure 4 shows the full development (2020) assigned
site generated peak hour traffic for the Alternative Site Plan 5A - LEI. Figure 5 shows
the pass-by traffic assignment for the retail/commercial land uses.

Figure 6 shows the full development (2020) background peak hour traffic at the
key intersections analyzed in this addendum. This is the same background traffic
forecast used in the cited TIS. Table 4 shows the full development (2020) background
morning and afternoon peak hour operation at the key intersections. Calculation forms
are provided in Appendix B. The key intersections were analyzed using the signalized
and unsignalized intersection techniques from the 2010 Highway Capacity Manual
(2010 HCM). Acceptable operation is defined by the City of Loveland as level of service
(LOS) C or better overall. At major intersections, any leg can operate at level of service
D and any movement can operate at level of service E. At minor intersections, any leg
can operate at level of service E and any movement can operate at level of service F. A
description of level of service at signalized and unsignalized intersections is provided in
Appendix B. The Loveland Motor Vehicle LOS Standards are also provided in Appendix
B. As can be seen in Table 4, the key intersections are shown to operate acceptably
with existing control and geometry. The full development (2020) background peak hour
operation is similar to that shown in the cited June 2010 TIS.

Figure 7 shows the full development (2020) total morning and afternoon peak
hour traffic at the key intersections. Table 5 shows the full development (2020) total
morning and afternoon peak hour operation at the key intersections. Calculation forms

DELICH Alternative Site Plan 5A - LEI TIS Addendum, February 2014
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are provided in Appendix C. The key intersections will operate acceptably during the
morning and afternoon peak hours with the recommended control and geometry. The
full development (2020) total peak hour operation is similar to that shown in the cited
June 2010 TIS.

Table 6 shows the full development (2020) link volumes for various key street
segments. Table 6 also shows the ACF volume thresholds for each street segment and
whether that segment meets the Adequate Community Facilities Ordinance. The
threshold volumes shown were obtained from the cited June 2010 TIS. Table 6
indicates that all links meet the requirements of the Adequate Community Facilities
Ordinance. East of Sculptor Drive, it is required that three westbound through lanes be
striped on the north side of US34. This third lane should extend to/through the west
property line of Boyd Lake Village and connect with the improvements made at
Horstman Drive. The Boyd Lake Village development has provided the width to have a
third westbound through lane along its frontage. This would require developing the
frontage of the McCreery Property, which is between the Loveland Eisenhower First
Subdivision site and Boyd Lake Village. By/before the 2020 future, other properties
along the US34 corridor may develop, which might trigger the ACF need for the third
lane on US34 through the west property line of Boyd Lake Village.

Figure 8 shows the recommended full development (2020) geometry at the key
intersections. As shown in Figure 8, development of the Alternative Site Plan 5A — LEI
will require improvements to the US34 frontage of the site (including construction of the
% Site Access) and improvements to the US34/Denver and US34/Sculptor
intersections. The only other geometric improvements occur with the construction of the
Site Access on Denver Avenue. In the cited June 2010 TIS, the US34/Boise
intersection was shown to require dual eastbound left-turn lanes due to operational
issues. With the Alternative Site Plan 5A — LEI, only a single eastbound left-turn lane
will be necessary at the US34/Boise intersection.

As shown in Figure 8, the US34/Denver intersection will have dual left-turn lanes
on all legs, except for the eastbound direction on US34. There are existing dual
northbound left-turn lanes on Denver Avenue, existing dual westbound left-turn lanes on
US34, and provision for dual left-turn lanes on the two other legs. Based upon the
criteria in the State Highway Access Code, the single eastbound left-turn lane should be
560 feet long (storage, deceleration, and taper @ 13.5:1) and the westbound dual left-
turn lanes should be 640 feet long (storage, deceleration, and taper @ 13.5:1). The
storage for the dual left-turn lanes was calculated as providing 60 percent of the
prescribed storage in one of the lanes. It is noted that the existing westbound dual left-
turn lanes are approximately 500 feet long with 330 feet of bay taper.

At the US34/Sculptor intersection, a single eastbound left-turn lane approaching
Sculptor Drive is required. Based upon the criteria in the State Highway Access Code,
the single eastbound left-turn lane should be 665 feet long (storage, deceleration, and
taper @ 13.5:1). The current eastbound left-turn lane is 610 feet long (all components).
There is a raised median in this segment. The eastbound left-turn lane can be

DELICH Alternative Site Plan 5A - LEI TIS Addendum, February 2014
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increased to approximately 1010 feet. In the long range future, the density and land
uses on the McCreery property are unknown. There may be the need for dual
eastbound left-turn lanes. Based upon ACF criteria, three eastbound and westbound
travel lanes are required on US34, east of Sculptor Drive. In the eastbound direction,
the current design shows the third through lane being carried through the US34/Sculptor
intersection and being dropped on the east side of the intersection. In the westbound
direction, a transition to the third through lane will be constructed, which will also double
as a right-turn lane. This transition lane (including taper) will extend 700 feet east of the
US34/Sculptor intersection. Details regarding the design of this segment of US34 will
be provided by the project civil engineer as this development goes through the review
process.

According to the State Highway Access Code, the proposed % Site Access
to/from US34 will require an eastbound left-turn lane of 710 feet (storage, deceleration,
and taper) at 45 mph. The actual length (stop bar to stop bar) available for this and the
westbound left-turn lanes approaching Denver Avenue is approximately 1200 feet. The
bay taper for the eastbound left-turn lane can begin at/near the location where the bay
taper for the westbound left-turn lanes ends. Since the westbound bay taper is for dual
left-turn lanes, the eastbound bay taper will allow a longer full-width eastbound left-turn
lane to occur (some overlap). The existing left-turn lanes/median for the westbound
dual left-turn lanes has been revised to shorten them slightly, thus providing sufficient
length for the eastbound left-turn lane approaching the 3/4 intersection. By doing this,
the need for a design waiver for the 3/4 intersection turn lane has been avoided.

The north leg of Denver Avenue is in a constrained condition. The distance
between US34 and the access to 34 Marketplace is approximately 400 feet, on-centers.
Full deceleration cannot be provided in either direction in the space available. Since
this is an existing approved condition, it is concluded that the necessary variance was
approved by City staff a number of years ago. Therefore, it is recommended that the
necessary storage be provided both for the dual southbound left-turn lanes approaching
US34 and the northbound left-turn lane approaching the 34 Marketplace Access. As
was discussed with the City, the deceleration requirement for these left-turn lanes is
being waived. Provision of only the storage was approved by the City of Loveland for
the 34 Marketplace and the previously approved apartment development on this site.
Figure 8-2 in LCUASS indicates that the southbound storage for the left turns should be
225-300 feet (minimum-desirable) and the northbound storage for the left turns should
be 100 feet. The southbound storage can be distributed over the dual left-turn lanes.
The long range morning peak hour (highest) queue analysis indicates that there should
be provision of 134 feet southbound at the 95™ percentile output. Approaching the 34
Marketplace Access, the queue analysis indicates less than 10 feet at the 95"
percentile output. The queue analysis indicates that the storage that is being provided
is more than adequate. In the northbound direction, north of US34, Denver Avenue will
have two receiving lanes for the potential of dual eastbound left-turn lanes. The right
northbound lane will become a right-turn lane into the Loveland Eisenhower First
Subdivision. This northbound right-turn lane will be free-flowing into the site. There will
be no negative impact to the US34/Denver intersection. Details with regard to the
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design of Denver Avenue, north of US34, will be provided by the project civil engineer
as this development goes through the review process. However, dual eastbound left-
turn lanes are not required as noted earlier.

It is concluded that the new proposed land uses (Alternative Site Plan 5A — LEI)
will generate less daily trip ends, less weekday morning peak hour trip ends, and less
afternoon peak hour trip ends as compared to that in the cited June 2010 TIS.

DELICH Alternative Site Plan 5A - LEI TIS Addendum, February 2014
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changes to the land uses and/or building square footages. The reduction in trips, by
applying the internal trip capture, would not significantly affect the operation of the key
intersections or change the required infrastructure improvements identified in this
addendum.

Table 2 shows the trip generation from the cited June 2010 TIS. The trip
generation (Trip Budget) from the cited TIS resulted in 15,420 daily trip ends, 1099
morning peak hour trip ends, and 1518 afternoon peak hour trip ends. To be consistent
with the trip generation of the Alternative Site Plan 5B — LEI (Table 1), no internal trip
capture was applied for the trip generation in the cited TIS. Based upon a comparison of
Tables 1 and 2, the Alternative Site Plan 5B - LEI will generate less daily, morning peak
hour, and afternoon peak hour trip ends than that calculated for the former proposed
land use.

Based upon the peak hour traffic counts from the cited TIS at the US34/Boise,
US34/Denver, Denver/34 Marketplace Access, US34/Mountain Lion, and US34/Sculptor
intersections, the current peak hour operation at the key intersections is shown in Table
3. This information was obtained from the cited TIS. This is the same as Table 1 from
the cited TIS. It should be noted that level of service techniques from the 2000 Highway
Capacity Manual were used in these analyses.

The directional distribution from the cited TIS was used for the commercial portion
of the Alternative Site Plan 5B — LEI. However, there were no residential land uses
analyzed in the cited TIS. Therefore, Figure 3 shows the trip distribution used for the
Alternative Site Plan 5B — LEI. Figure 4 shows the full development (2020) assigned
site generated peak hour traffic for the Alternative Site Plan 5B - LEI. Figure 5 shows
the pass-by traffic assignment for the retail/commercial land uses.

Figure 6 shows the full development (2020) background peak hour traffic at the
key intersections analyzed in this addendum. This is the same background traffic
forecast used in the cited TIS. Table 4 shows the full development (2020) background
morning and afternoon peak hour operation at the key intersections. Calculation forms
are provided in Appendix B. The key intersections were analyzed using the signalized
and unsignalized intersection techniques from the 2010 Highway Capacity Manual
(2010 HCM). Acceptable operation is defined by the City of Loveland as level of service
(LOS) C or better overall. At major intersections, any leg can operate at level of service
D and any movement can operate at level of service E. At minor intersections, any leg
can operate at level of service E and any movement can operate at level of service F. A
description of level of service at signalized and unsignalized intersections is provided in
Appendix B. The Loveland Motor Vehicle LOS Standards are also provided in Appendix
B. As can be seen in Table 4, the key intersections are shown to operate acceptably
with existing control and geometry. The full development (2020) background peak hour
operation is similar to that shown in the cited June 2010 TIS.

Figure 7 shows the full development (2020) total morning and afternoon peak
hour traffic at the key intersections. Table 5 shows the full development (2020) total
morning and afternoon peak hour operation at the key intersections. Calculation forms
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are provided in Appendix C. The key intersections will operate acceptably during the
morning and afternoon peak hours with the recommended control and geometry. The
full development (2020) total peak hour operation is similar to that shown in the cited
June 2010 TIS.

Table 6 shows the full development (2020) link volumes for various key street
segments. Table 6 also shows the ACF volume thresholds for each street segment and
whether that segment meets the Adequate Community Facilities Ordinance. The
threshold volumes shown were obtained from the cited June 2010 TIS. Table 6
indicates that all links meet the requirements of the Adequate Community Facilities
Ordinance. East of Sculptor Drive, it is required that three westbound through lanes be
striped on the north side of US34. This third lane should extend to/through the west
property line of Boyd Lake Village and connect with the improvements made at
Horstman Drive. The Boyd Lake Village development has provided the width to have a
third westbound through lane along its frontage. This would require developing the
frontage of the McCreery Property, which is between the Loveland Eisenhower First
Subdivision site and Boyd Lake Village. By/before the 2020 future, other properties
along the US34 corridor may develop, which might trigger the ACF need for the third
lane on US34 through the west property line of Boyd Lake Village.

Figure 8 shows the recommended full development (2020) geometry at the key
intersections. As shown in Figure 8, development of the Alternative Site Plan 5B — LEI
will require improvements to the US34 frontage of the site (including construction of the
% Site Access) and improvements to the US34/Denver and US34/Sculptor
intersections. The only other geometric improvements occur with the construction of the
Site Access on Denver Avenue. In the cited June 2010 TIS, the US34/Boise
intersection was shown to require dual eastbound left-turn lanes due to operational
issues. With the Alternative Site Plan 5B — LEI, only a single eastbound left-turn lane
will be necessary at the US34/Boise intersection.

As shown in Figure 8, the US34/Denver intersection will have dual left-turn lanes
on all legs, except for the eastbound direction on US34. There are existing dual
northbound left-turn lanes on Denver Avenue, existing dual westbound left-turn lanes on
US34, and provision for dual left-turn lanes on the two other legs. Based upon the
criteria in the State Highway Access Code, the single eastbound left-turn lane should be
570 feet long (storage, deceleration, and taper @ 13.5:1) and the westbound dual left-
turn lanes should be 645 feet long (storage, deceleration, and taper @ 13.5:1). The
storage for the dual left-turn lanes was calculated as providing 60 percent of the
prescribed storage in one of the lanes. It is noted that the existing westbound dual left-
turn lanes are approximately 500 feet long with 330 feet of bay taper.

At the US34/Sculptor intersection, a single eastbound left-turn lane approaching
Sculptor Drive is required. Based upon the criteria in the State Highway Access Code,
the single eastbound left-turn lane should be 680 feet long (storage, deceleration, and
taper @ 13.5:1). The current eastbound left-turn lane is 610 feet long (all components).
There is a raised median in this segment. The eastbound left-turn lane can be
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increased to approximately 1010 feet. In the long range future, the density and land
uses on the McCreery property are unknown. There may be the need for dual
eastbound left-turn lanes. Based upon ACF criteria, three eastbound and westbound
travel lanes are required on US34, east of Sculptor Drive. In the eastbound direction,
the current design shows the third through lane being carried through the US34/Sculptor
intersection and being dropped on the east side of the intersection. In the westbound
direction, a transition to the third through lane will be constructed, which will also double
as a right-turn lane. This transition lane (including taper) will extend 700 feet east of the
US34/Sculptor intersection. Details regarding the design of this segment of US34 will
be provided by the project civil engineer as this development goes through the review
process.

According to the State Highway Access Code, the proposed % Site Access
to/from US34 will require an eastbound left-turn lane of 710 feet (storage, deceleration,
and taper) at 45 mph. The actual length (stop bar to stop bar) available for this and the
westbound left-turn lanes approaching Denver Avenue is approximately 1200 feet. The
bay taper for the eastbound left-turn lane can begin at/near the location where the bay
taper for the westbound left-turn lanes ends. Since the westbound bay taper is for dual
left-turn lanes, the eastbound bay taper will allow a longer full-width eastbound left-turn
lane to occur (some overlap). The existing left-turn lanes/median for the westbound
dual left-turn lanes has been revised to shorten them slightly, thus providing sufficient
length for the eastbound left-turn lane approaching the 3/4 intersection. By doing this,
the need for a design waiver for the 3/4 intersection turn lane has been avoided.

The north leg of Denver Avenue is in a constrained condition. The distance
between US34 and the access to 34 Marketplace is approximately 400 feet, on-centers.
Full deceleration cannot be provided in either direction in the space available. Since
this is an existing approved condition, it is concluded that the necessary variance was
approved by City staff a number of years ago. Therefore, it is recommended that the
necessary storage be provided both for the dual southbound left-turn lanes approaching
US34 and the northbound left-turn lane approaching the 34 Marketplace Access. As
was discussed with the City, the deceleration requirement for these left-turn lanes is
being waived. Provision of only the storage was approved by the City of Loveland for
the 34 Marketplace and the previously approved apartment development on this site.
Figure 8-2 in LCUASS indicates that the southbound storage for the left turns should be
225-300 feet (minimum-desirable) and the northbound storage for the left turns should
be 100 feet. The southbound storage can be distributed over the dual left-turn lanes.
The full development (2020) morning peak hour (highest) queue analysis indicates that
there should be provision of 134 feet southbound at the 95™ percentile output.
Approaching the 34 Marketplace Access, the queue analysis indicates less than 10 feet
at the 95™ percentile output. The queue analysis indicates that the storage that is being
provided is more than adequate. In the northbound direction, north of US34, Denver
Avenue will have two receiving lanes for the potential of dual eastbound left-turn lanes.
The right northbound lane will become a right-turn lane into the Loveland Eisenhower
First Subdivision. This northbound right-turn lane will be free-flowing into the site.
There will be no negative impact to the US34/Denver intersection. Details with regard
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to the design of Denver Avenue, north of US34, will be provided by the project civil
engineer as this development goes through the review process. However, dual
eastbound left-turn lanes are not required as noted earlier.

It is concluded that the new proposed land uses (Alternative Site Plan 5B — LEI)
will generate less daily trip ends, less weekday morning peak hour trip ends, and less
afternoon peak hour trip ends as compared to that in the cited June 2010 TIS.
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Loveland Eisenhower
First Subdivision

SCALE: 1"=2000'

SITE LOCATION Figure 1
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Introduction

The Loveland Eisenhower Development Project (The Project) represents an assembly of land parcels that
extends approximately % mile along the north side of East Eisenhower Boulevard between Denver Avenue and
what will become the future northward extension of Sculptor Drive.

The total area of the Project is approximately 58.7 acres. The westerly 17.5 acres of the site is currently
known as the Allendale 5th Addition. This land was previously annexed into the City of Loveland and zoned
PUD with plans for a high density residential development. The residential project was not constructed due
to changes in the local economy and an excess of supply of similar improvements. The easterly 41.2 acres
were subsequently acquired with the intention of developing a comprehensive project that responds to the
Commercial / Employment designation in the Comprehensive Plan, as well as the needs and opportunities of
the community. The two sites are shown on the Concept Plan and are divided by a private collector roadway
(Mountain Lion Drive).

Land Use Categories (note: all amendments are highlighted)

The Project straddles two “land use categories” as defined in the City of Loveland 2005 Comprehensive Plan.
The westerly portion of the site (west of Mountain Lion Drive) lies within the land use category designated for
Corridor Commercial development. The easterly portion (east of Mountain Lion Drive) lies within the land use
category designated for Employment development. Multifamily residential use shall also be included in Non-
Primary Workplace Uses.

Highway 34 Corridor Zones

The Project also straddles two corridor zones as described in the Highway 34 Corridor Plan. The westerly
portion of the site lies within the “Transition Zone”, while the easterly portion is included in the “Central Zone”.
Additionally, the intersection of Sculptor Drive and Highway 34 is designated as an important view corridor
node, which places certain height restrictions on buildings near Highway 34 within the project area, in order to
maintain views to the western mountain ranges.

Zoning

Underthe City's adopted Comprehensive Plan, the westerly portion of the site is covered by a Corridor Commercial
land use designation, which would allow Mixed-Use Activity Center (MAC), and B-Business zoning. The easterly
portion are covered by an Employment land use designation, which would allow B-Business, I-Industrial, and
E-Employment zoning.

The desired zoning for the entire project site is MAC, with provisions to create a unified and flexible framework
that allows developers to be responsive to market demands, while ensuring compliance with the Comprehensive
Plan and the Highway 34 Corridor Plan.

Goals & Objectives

The primary goals of the development concept for the Project are as follows:

+  Construction of facilities that meet regional needs and market demands for all uses permitted under the
Comprehensive Plan and the requested zoning.

+  Establishment of a flexible project plan that will be quickly adaptable in response to the needs of
prospective occupants.

»  Accommodation of prospective businesses that wish to maintain a City of Loveland identity while
capitalizing on direct access to major transportation corridors.

+  Preservation of land use flexibility by establishing land use parameters that can be distributed
throughout the site.

+  Creation of a framework that will lend itself to an overall “campus style” of development.

*  Provision of clear design standards that will establish a unified development theme.

Land Use

The B-Business, E-Employment, and I-Industrial zoning requirements are referenced in this development plan
to establish compliance with the Comprehensive Plan in conjunction with an overall MAC zoning designation
as shown in Table 1.

E-Employment zoning requires a balance of land uses between “Primary Workplace Uses” and “Non-Primary
Workplace Uses”. Primary Workplace Uses include, but are not limited to such activities and facilities as office,
research, light industrial, public and private schools, financial services, health care service facilities, hospitals,
congregate care facilities, long-term care facilities, medical and dental laboratories, print shop, research
laboratory, and accessory buildings and uses. Non-Primary Workplace Uses are those uses that are intended
to support and complement the Primary Workplace Uses, including but not limited to retalil, restaurant, multi-
family residential, convenience, and other compatible uses and facilities. Under the terms of the E-Employment
zoning district, “Not more than 40% of the land area within a development plan should be dedicated to Non-
Primary Workplace Uses.” (Section 18.30.040 Loveland Municipal Code 2/26/08). Multi-family residential use
shall also be included in Non-Primary Workplace Uses. With the addition of residential uses to the concept
plan, a maximum number of Dwelling Units per Acre (du/acre) is introduced. Consistent with the MAC Zone,
residential uses are allowable up to 16 du/acre.

The Concept Plan for the Project addresses this land use requirement by distributing the Primary Workplace
Uses throughout the 58.7 acre site to provide a well integrated development. Distribution of the Primary
Workplace Uses also serves to effectively influence the flow of traffic to and from the development away from
constricted areas and toward access points with adequate capacity.

The various sections of the City's Zoning Code also regulate inclusion of open space within the development.
While the MAC zoning district does not specify open space requirements, the E-Employment district requires
a minimum of 20% open space distributed in a manner that will ensure an integrated open space network as a
component of effective “campus style” site design. In the B-Business and I-Industrial zoning districts, the open
space requirement is 10%. For the purposes of this Plan, open space refers to common open space features,
including landscaped buffer yards, parks, plaza spaces, entrance treatments and natural areas, but excludes
landscaped areas within the portions of the Highway 34 Corridor setback area on the Easterly parcel and
landscaped areas within parking lots.

The following table presents a reconciliation of land uses presented in the Concept Plan for the Project in
compliance with requirements of the City's Comprehensive Plan and Zoning Code. Within the Concept Plan
for the Project, Primary Workplace Uses are collectively designated as “Office/Employment” or “Light Industrial”
and Non-Primary Workplace Uses are collectively designated as “Retail” or “Restaurant”. Open space uses are
designated as such. As shown, the allocation of uses shown in the Concept Plan satisfies the Comprehensive
Plan requirements for both the Western and Eastern parcels, when viewed as a single Project.

Framework

Framework elements for the Project will establish the basic structure of the Project and facilitate design continuity
as the site is developed over time. The Framework elements include the frontage along East Eisenhower
Boulevard, Plan Areas, vehicular access points, primary internal circulation corridors, and pedestrian
connectivity routes. Within the structure of the project framework, flexibility will be allowed in the design of
specific components and the development sequence of the various Plan Areas, which may be implemented in

phases under the coordination of the Master Developer.

Table 1: Land Use Summary

East Eisenhower Frontage

The East Eisenhower frontage will consist of a 60-80 foot setback area along the Eisenhower Boulevard
frontage, measured from the ultimate edge of asphalt of East Eisenhower Boulevard. A minimum 6 foot wide
concrete walk will meander along the entire frontage of the property. Sculpted berms, extending 4-6 feet
above existing grade, or landscape hedges will create visual interest and screen adjacent parking lots. Storm
water detention facilities will be incorporated into this area, with smooth, gradual transitions between high and
low points. Irregular drifts of landscape materials will provide additional screening, where appropriate, and
frame important views into the Project site.

Plan Areas / Tracts

The Project is divided into 8 Plan Areas, which are designated A - H on the Concept Plan. The boundaries
of these Plan Areas correspond exactly to similarly designated Tracts on the Preliminary Plat. ~ With the
exception of Plan Area H, which consists of a small area of the site projecting north across the Greeley-
Loveland Irrigation Canal, and which will remain as undeveloped open space, these Plan Areas will serve to
delineate the fundamental development parcels for the Project. The location and configuration of these Plan
Areas are illustrated in the Concept Plan on Sheet 4.

Five non-exclusive concept alternatives, covering a total of 8 Plan Areas, are illustrated on Sheets 5 and 6.
The depiction of the development of each Plan Area on the Concept Plan, as well as in the alternative layouts,
is conceptual in nature, and is designed to demonstrate the intended planning flexibility needed for the overall
effective and efficient development of the Property. This flexibility will permit land uses within each Plan Area
to be tailored to respond to market conditions and demands, within the overall development constraints of the
Project, facilitating the development while maintaining compliance with the requirement of the Comprehensive
Plan and the Zoning Code, for the zoning districts set forth above.

For example, if the alternate conceptual layouts for Plan Areas A and D are implemented, the westerly portion
of the site may include uses consistent with the B — Business land use category, as well as the E - Employment
land use category. Similarly, the eastern portion of the site may also include a mixture of uses consistent with
the B — Business land use category as well as the E - Employment land use category, such that the overall mix
of land uses throughout the Project is in compliance with the intent of the Comprehensive Plan. The alternate
conceptual layout for Plan Area E simply shows the substitution of a single large office building for the three
smaller office buildings shown on the Concept Plan, with no change in the Primary Employment Use. Likewise,
no change in the Primary Employment Use would result from the substitution of the alternate conceptual layout
shown for Plan Areas E, F, and G where larger, Flex Space buildings are shown in lieu of the smaller office
buildings shown on the Concept Plan; however Alternative 4 illustrates all employment uses on the eastern 40
acre area which would result in a greater quantity of employment uses.

AMENDMENT #1

Alternative 5 illustrates multifamily residential development on Plan Areas E, F and G and alternative 6 illustrates
employment uses on Plan Area E and multifamily residential development on Plan Areas F and G.

For alternatives 5 and 6, the area north of Tanima Peak Road and east of Mountain Lion Drive has been
reconfigured to illustrate alternatives for a multifamily residential development. The Plan Areas will remain the
same as the Concept Plan. To the extent required, property lines will be accommodated through a subdivision
or lot merger permitted under the City of Loveland Development Code.

Alternative 5 illustrates multifamily residential development on the 23.4 acre area that encompasses Plan
Areas E, F, G, H, |, and J. Alternative 6 illustrates a smaller multifamily residential development on Plan Areas
I'and J and portions of Plan Areas F and G. The Development Yield Tables for both alternatives illustrate that
there is sufficient land remaining available to accommodate the minimum 23.9 acres and 300,000 square
feet of Primary Workplace Uses required by the Concept Plan in the areas shown. This will be confirmed by
the City's approval of the Comprehensive Plan Compliance Checklist submitted by the developer pursuant to
section 2.2.17 of the Annexation and Development Agreement.
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Minimum Primary Workplace Uses

In no event will the Project, once built out, contain less than 23.9 acres developed with no less than 300,000
square feet of buildings designed to house Primary Workplace Uses. Primary Workplace Uses may share a
building with other uses, in which case, the land area will be calculated proportionally, determined by the floor area
of the building allocated to each such use. Pursuant to the Annexation and Development Agreement applicable
to the Project, as amended, each Plan Area Development Plan application must include a reconciliation of land
uses presented in the Concept Plan to ensure Comprehensive Plan compliance. See Figure 1- Comprehensive
Plan Compliance Checklist” for compliance requirements.

Figure 1: Comprehensive Plan Compliance Checklist

Traffic Generation

The basic infrastructure and internal circulation patterns will remain substantially the same regardless of the
internal development of the individual Plan Areas. Traffic volumes expected to be generated by the Project will
be generally as shown in the Tables 2, 3, 5, 6, 7 and 8. The peak hour trips are anticipated to be distributed
among the Project accesses generally as shown in the following Table 4. The data in these two tables are
excerpted from the Traffic Impact Study for the Project (Delich Associates, November, 2008).

The data presented in these tables represent the material traffic impacts due to site development as depicted
on the Concept Plan and the layout alternatives. The actual traffic impacts may vary slightly as a result of
implementation of various alternatives in the ultimate development of the respective Plan Areas. However,
the impacts represented by the data presented above are considered to be a reasonable representation of the
maximum anticipated traffic impacts of the Project, and can be used to establish a “traffic budget” for the Project.
Any proposal to adopt an alternative land use mix for a particular Plan Area will require a demonstration that
the aggregate traffic impacts for the Project (including the proposed alternative) are consistent with this traffic
budget.

AMENDMENT #1

Tables 7 and 8 incorporate maximum development yields for each basic type of use. This information is
provided to best analyze associated traffic impacts, fiscal impacts and economic projections for land use
designations. The floor areas and du/acres directly correlate to the concept plan in terms of general placement
and concentrations of uses throughout the development. Traffic volumes and patterns expected to be generated
by the uses shown in Alternatives 5 and 6 are illustrated on tables 7 and 8, below. The peak hour trips are
anticipated to be distributed among the project accesses.

Table 4
Trip Generation for Alternative 2

AMENDMENT #1

TABLE 7

AMENDMENT #1

TABLE 8
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Access

Major points of ingress and egress have been identified on the Concept Plan. Primary access to the eastern
portion of the Project site will occur from Tanima Peak Street and Sculptor Drive. A ¥ movement access will be
available from Eisenhower Boulevard in the central region of the site, at the future extension of Mountain Lion
Drive. Athird, and lesser, access to the western portion of the site will be available from Denver Avenue. The
Concept Plan, as well as the alternative layouts, are designed to focus traffic flows to the appropriate access
points and to limit traffic volumes, as much as possible, at the Denver Avenue access point. This focusing of
traffic flow will mitigate Level of Service (LOS) concerns that already exist at the intersection of Denver Avenue
and Eisenhower Boulevard.

Vehicular Circulation

Mountain Lion Drive and Tanima Peak Street will serve as the primary internal vehicular circulation routes.
These will be designated as private drives, although constructed to LCUASS standards, and will be the first
internal roadways constructed. Secondary, emergency access will be provided congruent to the recreation trail
easement located along the north property line and portions of the east property line.

Recreation Trail

Arecreation trail is shown on the Concept Plan along the north and east perimeters of the site. This location will
allow for uninterrupted regional pedestrian circulation through the Project. The City of Loveland 10’ Recreation
Trail & City of Loveland 30" Recreation Trail Easement will be constructed by the City of Loveland Parks and
Recreation Department. Pedestrian connections will be made at logical intervals along the regional trail to draw
pedestrians into the Project site. Internal pedestrian circulation routes will consist of an interconnected network
of walkways and shall be constructed and maintained by the owner/developer.

Defining Elements

Defining elements are common area features that are built in coordination with Site Specific Development Plans
for the respective plan areas. They are shown on the Concept Plan relative to the Framework elements listed
above. Defining elements include public plazas, open spaces, building orientation, pedestrian connectivity,
common spaces (including a pool and clubhouse) signs, views, and parking. Defining elements may shift
or evolve as developments in the respective Plan Areas emerge, but will serve to unify the entire Project by
incorporating the common design themes into Site Specific Development Plans in accordance with the Concept
Plan and the Design Standards.

AMENDMENT #1

The defining elements of residential uses include pedestrian connectivity, common spaces (including a pool and
clubhouse). Defining elements may shift or evolve as developments in the respective Plan Areas emerge, but
will serve to unify the entire Project by incorporating the common design themes into Site Specific Development
Plans in accordance with the Concept Plan and the Design Standards.

Public Plazas and Shared Open Spaces

In general open spaces in the non-Primary Workplace areas will be primarily hardscape plazas, while the
open space areas of the employment campuses will have a more “softscape” character. There will be a
minimum of 60% hardscape in retail-commercial public plazas, while Primary Workplace open space areas
will be shared between buildings, and will consist of a minimum 60% softscape features. The Primary
Workplace campuses will incorporate more passive trail linkages and informal landscape groupings with
seating, etc. as described below.

Formal public plazas will be provided in any retail-commercial areas in both the east and west regions
of the Project, as shown on the Concept Plan (between Denver Avenue and Mountain Lion Drive, and
between Mountain Lion Drive and Sculptor Drive). These plazas are intended for pedestrian movement,
as well as a public gathering place. They should accommodate both functions by providing enough space
for pedestrian through traffic, as well as providing tables and outdoor seating areas for gathering. Outdoor
features should have flexible layouts to accommodate various activities that may occur in the plaza. Public
plazas should incorporate a mixture of hardscape and landscape with a minimum of 60% hardscape area
(see Figure 1 on Sheet 7).

Office plazas are intended to be used during office hours as passive outdoor spaces for eating, strolling,
outdoor meetings, and relaxation. The space should provide shaded outdoor sitting areas and landscaping.
Office plazas should incorporate a mixture of landscape and hardscape with a minimum of 60% landscaped
area (see Figure 2 on Sheet 7).

Open Space

The Concept Plan, as presented, complies with the open space requirements of the applicable zoning
districts.  In accordance with the requirements of the Comprehensive Plan land use designations for
the Project site, the entire Project will include a minimum of 9.7 acres of open space exclusive of the
East Eisenhower Boulevard setback and the parking lot islands. Wherever possible, open spaces will be
interconnected and continuous, and in addition to maintaining separation between the various buildings,
open space areas will also be used to incorporate visual interest, pedestrian connections, and open swale
storm water management facilities throughout the Project site.

Pedestrian Connectivity
Internal pedestrian and bicycle circulation routes will be provided as part of every Site Specific Development
Plan. Each plan will integrate continuous connections between major features and buildings on the site.

Where it is necessary for the primary pedestrian circulation routes to cross major vehicular corridors, drive
aisles, parking lots, or other internal circulation routes, the pedestrian crossing will emphasize and place
priority on pedestrian access and safety by utilizing distinctive paving materials. The material and layout
of the pedestrian access will be continuous as it crosses the vehicular route, with a break in continuity of
the driveway paving and not the pedestrian circulation way. The pedestrian crossings will be well marked,
using low-maintenance pavement treatments such as scored concrete with an appropriate size score
pattern, colored concrete, pavers, brick or other similar materials that are compatible with the architectural
and landscape theme of the Project.

Views

View protection is provided in the Concept Plan. The Concept Plan delineates the view corridor required by
the Highway 34 Corridor Plan and building height limitations are shown on the various building envelopes
within the view corridor. These limitations will be strictly enforced.

A sculpture or architectural or landscape feature will be provided at the northern terminus of Mountain
Lion Drive to provide a focal point for this corridor. An example is illustrated in the Mountain Lion Drive
perspective sketch (see Figure 3 on Sheet 7). This element will be large enough to be visible from the
intersection of Highway 34 and Mountain Lion Drive.

Signs

Project signage will be located at the major access points to the site at Denver Avenue, Mountain Lion Drive
and Sculptor Drive. These major project signs will be of similar materials and character to the buildings
within the Project. An internal way-finding system will utilize signage design that is also consistent with
building materials and architectural character. All buildings throughout the Project will employ a common
signage treatment, utilizing graphics and materials that help to unify the Project. All signs will be subject
to review and approval in accordance with a sign program for the Project that will be submitted under a
separate cover for review and approval by City staff.

Parking

The parking lots are predominantly located within reasonable proximity to the buildings they serve, and are
located so as to encourage shared use. The office portions of the Project will also include several linked
parking lots rather than one large parking area. Ample landscaping will be provided throughout the parking
areas for shade and screening. Large expanses of parking will be avoided by partitioning the parking lots
with landscaped medians and islands. See Section entitled “Parking Lot Landscaping” in the Landscape
Development Standards included herein for specific standards for placement and size of parking lot islands,
medians and walks. These standards are provided to create parking lots that are pedestrian-friendly and
attractive.

Implementation

The Concept Plan is presented to account for three basic elements for land use planning: Floor Area,
Open Space, and Parking. All three elements fit together to create an integrated Concept Plan with a
stable framework that can be consistently applied to specific development projects while maintaining the overall
development intent. The three elements exceed current City of Loveland Development Code minimums to
allow for design flexibility without compromising minimum standards for development. The plan incorporates
the following allowances:

Floor Area is provided in maximum square footage for primary and non-primary uses. The tables provided
for each of the concept alternatives incorporate maximum development yields for each basic type of use. This
information is provided to best analyze associated traffic impacts, fiscal impacts and economic projections for
land use designations. The floor areas directly correlate to the concept plan in terms of general placement and
concentrations of uses throughout the development.

The plan seeks vesting for the floor areas as provided. It should be noted that the floor areas provided on the
plan are approximately 10-15% less than would be allowed under current City of Loveland development codes.
However, the floor areas maintain an appropriate ratio of Primary Workplace to Non-Primary Workplace uses
as required in the Comprehensive Plan. The reduction in overall density will contribute to traffic mitigation
measures, allow for increased open space, and allow for increased parking allocations that better meet market
demands for particular uses.

Open Space shown on the concept plan exceeds the minimum requirement as provided in the City of Loveland
Development Codes. The Plan depicts a Comprehensive Plan minimum overall open space requirement of
9.7 acres as calculated in Table 1. The actual open space areas shown on the Concept Plan are in the form of
public plazas, common areas, pedestrian connections and buffer yards are in excess of 20% of the total land
area. The building envelopes provide a general placement for buildings and are somewhat larger than the
actual building footprints. This will allow for additional open space in the form of entry features and foundation
landscape features.

Parking allocations provided are in excess of City of Loveland Development Codes in order to maximize
potential for higher parking yields without compromising open space and development yields.

Procedures for Design Review

Each of the Plan Areas will be implemented in its entirety through the creation of a Subdivision Plat for the
platted tract, (which correlates to the Plan Areas in the Concept Plan). The Subdivision Plat will provide for
required public improvements and coordinated implementation of individual pad sites located within the tract.
Pad sites will be implemented by the establishment of a Site Specific Development Plan, as required by the
City of Loveland Building Department.

Throughout this process the Property Owner or Master Developer will present documentation to the City
demonstrating continued compliance with the Comprehensive Plan, as well as with the Project Traffic Budget
and minimum Primary Workplace Uses criteria as described in the Plan. This demonstration of compliance will
occur at the time of approval of the final plat for each Plan Area.

The implementation of alternative development concepts for respective Plan Areas, such as those depicted in
the non-exclusive examples shown for several of the Plan Areas will be considered with every Subdivision Plat
application. The goal is to ensure compatibility of the overall Project and full compliance with the Comprehensive
Plan and the Traffic Budget for the Project.

Unified Design Agreement

The fact that the boundaries of the Property abut streets and an irrigation ditch means that there is no necessity
to enter into a unified design agreement with adjacent property owners. The Master Developer and any other
developers of improvements on the site will be required to comply with the "campus style” character design
standards and guidelines included herein. The design guidelines will accommodate changing conditions over
time.

Phasing

The infrastructure for the Project will be developed in phases. The first phase will include construction of the
Highway 34 improvements and frontage, as well as the Sculptor Drive and Denver Avenue improvements.
In the event there are no phase one improvements for the Plan Areas west of the private drive extension of
Mountain Lion Drive (A and D); the first phase will not include Denver Avenue.

Landscape treatments for the Sculptor Drive and Denver Avenue frontage will be included with the roadway
improvements. These treatments will be shown and approved in the Final Public Improvement Construction
Package (PICP) included with the Preliminary Plat application materials. The landscape treatments will
satisfy City of Loveland buffer yard requirements to the greatest extent practicable in light of unknown future
development that may occur within lots fronting these roadways.

Next, the primary internal circulation routes will be constructed, including the private drive extensions of
Mountain Lion Drive and Tanima Peak Street. All applicable utilities that will lie within these streets and drives
will be installed at the time of their construction. The buildings, private drives and associated infrastructure
within the various Plan Areas will be constructed in response to market demand. Plazas and other public
spaces will be constructed in conjunction with the construction of adjacent buildings comprising more than
30% of the buildings fronting on a particular plaza or open space.
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ALTERNATIVE 1: PLAN AREAS A, D

10" RECREATION TRAIL

KEY PLAN

ALTERNATIVE 2: PLAN AREAE

Proposed Development yield

. Area | Building Parking
Alternative 1 Acres SF Parking | proposed
(Alternate Plan Areas A and D) available | /1000 SF
Westerly portion of the site
Retail 53,000 275 5.2
Office 60,000 240 4.0
Restaurant 10,000 135 13.5
Drive-in Bank 5,000 25 5.0
sub-total 16.9 128,000 675 5.3
Easterly portion of the site
Retalil 100,300 570 5.7
Office 271,000 1,084 4.0
Restaurant 7,400 74 10.0
Fast Food with Drive-thru 3,500 35 10.0
sub-total 39.8 | 382,200 1,763 4.6
Total of net developable area 56.7 | 510,200 2,438 4.8
Proposed Development yield
. Area | Building Parking
Alternative 2 Acres SF Parking | proposed
(Alternate Plan Areas E) available | /1000 SF
Westerly portion of the site
Retalil 5,000 30 6.0
Drive-in Bank 5,000 25 5.0
Office 167,500 672 4.0
sub-total 16.9 177,500 727 4.1
Easterly portion of the site
Retalil 100,300 570 5.7
Office 271,000 1,084 4.0
Restaurant 7,400 74 10.0
Fast Food with Drive-thru 3,500 35 10.0
sub-total 39.8 | 382,200 1,763 4.6
Total of net developable area 56.7 | 559,700 2,490 4.4
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DESIGN STANDARDS

The following standards are provided to create a unified design theme throughout the Project. These standards
will be incorporated into Site Specific Development Plans that are presented for City approval. These standards
will be applied in addition to the development standards that have been adopted by the City of Loveland, as
modified from time to time, including but not limited to the City of Loveland Municipal Code, Site Development
Performance Standards and the Larimer County Urban Area Street Standards (LCUASS).

Architecture Development Standards

The Project will have a style of architecture that is rustic with a modern flair. Developers of respective Plan
Areas will be required to design buildings that have a human scale, interest, and variety while maintaining an
overall compatibility with adjoining or nearby buildings. All buildings should include a minimum of three of the
following unifying design elements:

Standing seam sloped metal roofs for small and medium buildings; parapet elements indicating the same
for large buildings,

Stone or brick bases,

Stone entrance columns,

+ Varying roof elements to signify building entries,
« Tower elements to delineate building terminuses,
+ Awnings or suspended metal brows for shade and weather protection,

Projecting sills.
- A small building should be defined as any single structure that has a total gross floor area not to exceed
10,000 SF on the ground floor.
- A medium building should be defined as any single structure that has a total gross floor area of more than
10,000 SF and less than 75,000 SF on the ground floor.
- Alarge building should be defined as any single structure that is (1) 75,000 SF or larger in total gross square
footage on the ground floor or (2) any building taller than 5 stories.

To maintain overall compatibility of the buildings throughout the Project, while allowing sufficient variation to
avoid buildings being identical, the following techniques should be employed:

Consistent building proportions and massing

Consistent window and door patterns

Similar building materials, textures, and colors

Unifying elements in the building form such as recessed or projecting bays

Building Form

Roof slopes should be consistent with adjacent buildings.

Buildings should be designed so as to minimize snow shedding and runoff onto pedestrian areas and
public ways.

Building form should be oriented to take advantage of solar access and views.

Building Placement and Orientation
Buildings should be placed in substantial compliance with the building envelopes as shown on the Concept Plan
to create attractive and useful outdoor spaces that frame “campus character”. To the greatest extent possible,

Buildings should be placed to provide edges or enclosure to street and open space, creating linkages and
gateways, as well as framing or terminating views.

Building primary entries should be oriented towards street, pedestrian circulation, plaza area or open
space.

Buildings should be placed to create a terminal vista on the northern ends of major plazas.

Building envelopes shown in Plan Areas A, B & C on the conceptual plan that are shown without drive-aisles
or parking lots between the building face and the E. Eisenhower frontage should be reflected this way on the
associated Site Specific Development Plan .

Buildings along the south side of Tanima Peak Street should be placed in close proximity of the street and
streetscape features to maintain an urban-activity character.

Buildings in Employment areas (such as in Plan areas E, F, G, | & J.) should be situated so that shared open
space and common areas can be incorporated between the buildings.

Buildings should typically stand between primary automobile circulation routes and parking lots. Parking lots
should not be placed between primary circulation routes and the buildings they serve, with the exception of
large buildings and buildings that include an industrial or “flex” space component, which are located North
of Tanima Peak. In any case parking lots can front primary circulation routes with the appropriate landscape
screening as defined in the Landscape Development Standards included herein.

In situations where large buildings or buildings that include an industrial or “flex” space component, which
are located North of Tanima Peak are constructed it may be necessary to place service drives and parking
between the primary circulation routes and the buildings to allow for appropriate freight/service access and to
meet fire protection standards. These access drives, when placed between such a building and the primary
circulation routes should be no wider than a standard access drive isle width plus the width required for a
double-loaded parking configuration.

Building placement should also, capitalize on views of the western mountains, Boyd Lake and off-site open
spaces.

Buildings should be placed in a manner that will provide visibility and facilitate public access.

Buildings should also be oriented to preserve sun and sky exposure onto streets and into plazas.

+ To the extent feasible, buildings should be oriented so that the face on which the primary entrance is located
within +/- 20 degrees of true south, to minimize the potential for hazards due to accumulation of snow, ice
and or other products of severe weather conditions on pedestrians and vehicles, on and off site.

+ Large buildings should not be placed within 50 feet of the lot line of a residential use.

+ Placement of large buildings that are 100 feet in height or higher must be accompanied by a shadow analysis
to demonstrate the impact of the building on the adjacent buildings, plazas and open spaces.

Shared Common Open Space

Site Specific Development Plans for Plan Areas should include shared common open space such as plazas or
green space features to create a campus like setting. Each building should have a minimum of one common
open space attached to it.

To promote a campus setting, common open space should be shared by two or more adjacent buildings.

Buildings are considered adjacent if they are not separated by a driveway, vehicular circulation route, or parking
lot. Buildings with drive-thru lanes or convenience stores with gas pumps do not need to provide shared
common open space next to the building so long as the overall development of which they are a part provides
the open space required by City ordinance. In order to accommodate these common open spaces buildings
should be sited as follows:

All Plan Areas should have buildings and associated common open space placed in such away that coordination
and contiguity exists or is easily attainable between the adjacent buildings and shared common open space.
+ The minimum building setback from a Plan Area boundary line is 15 feet

+ Plan Area boundary lines do not necessarily have to be centered in particular open spaces.

The first building abutting a shared open space should complete the associated common open space on its
Plan Area so that it is fully functional until the construction of the adjacent building and associated adjacent
common open space. The construction plans for the adjacent building and common open space should fulfill

the dimensional requirements of the common open space and provide an integrated development so that the
transition is seamless and functional for all users. If two buildings in two different plan areas are constructed
at the same time, the 15’ setback from the plan area may be waived as long as the minimum distance between
the two buildings is 30’ - 80", depending on the number of stories as described below.

Shared common open space between two buildings:

One-story buildings should have a minimum of a 30 foot wide common open space located between the
buildings with a minimum of 2/3 the length of the building facade fronting this area or a minimum of 60 feet
whichever is less.

Buildings with 2 or 3 stories should have a minimum of a 60 foot wide common open space located between
the buildings with a minimum of 2/3 the length of the building face fronting this area or 60 feet, whichever is
less.

Buildings that have more than 3 stories should have a minimum of an 80 foot wide common open space
located between the buildings with a minimum of 2/3 the length of the building facades fronting this area or a
minimum of 60 feet whichever is less. If 2/3 of both, or all, building facades fronting the open space are less
than 60 feet in length, the minimum length of the open space should equal the length of the longest facade
fronting the open space.

Large buildings should incorporate common open space into the Site Specific Development Plan. The common
open space areas for large buildings should follow the standards as provided above.

Facades

Building facades should generally have three vertical divisions: bases, middles, and tops (see Figure 6).

Buildings should orient facades and main entries toward a plaza, parking area or pedestrian way that leads

directly to a street.

Building should incorporate 360 degree architecture. Side and rear walls of all stories that face a public

right-of-way or a pedestrian way should be constructed of the same building materials and contain similar

architectural treatment as the front/entrance of the building.

Buildings should provide inviting street level storefronts that are oriented toward pedestrians and provide

visually interesting forms or displays.

Long horizontal facades on all buildings should be broken up to reduce the appearance of massive, blank

walls. No uninterrupted length of any facade should exceed 30% of the facade’s total length, or 100 horizontal

feet, whichever is less. At least two of the following techniques should be used to break up long uninterrupted
facades:

a. Color and/or material changes.

b. Expression of structure with a frequent rhythm of column/bay spacing to subdivide the fagade into smaller,
more human scaled elements.

c. For small and medium buildings, facades greater than 50 feet in length, measured horizontally, should
incorporate wall place projections or recesses having a depth of at least 18 inches and extending at least
20% of the length of the facade (see Figure 6 and 7).

d. For large buildings, facades greater than 100 feet in length, measured horizontally, should incorporate wall
place projections or recesses having a depth of at least 4 feet and extending at least 20% of the length of
the fagade (see Figure 8,9, and 10)

GABLE AS PRIMARY ROOF FORM ROOF VARIATION TO GABLE AS PRIMARY ROOF FORM
QOSFSLOPE SH%UngE NO LESSDTO*;/;NS TOWER ELEMENT TO SIGNIFY ENTRANCE ROOF SLOPE SHOULD BE NO LESS
12 FOR BUILDING FOOTPRINT < 10,000 SF DELINEATE BUILDING  p\1iNG FOR SHADE X THAN 6:12 FOR BUILDING FOOTPRINT
ROOF VARIATION TO TERMINUS AND WEATHER N
SIGNIFY ENTRANCE PROTECTION
DORMERS TO BREAK
UP ROOF LINESX
TOP
MIDDLE
BASE w&#
Jm MINIMUM 18" OFFSET
MINIMUM 18" SHIFT IN PLANE: OR PROJECTION

Figure 7. Office Condo
Figure 6. Pad Restaurant
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DESIGN STANDARDS (Continued)

GABLE ROOF SLOPE SHOULD BE NO LESS THAN
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ROOF VARIATION TO
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Figure 8. Large Format Office
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COMBINATION OF SLOPED
47AND FLAT ROOFS

Figure 9. Light Industrial

Transparency

Transparent glazing should be provided on the ground floor entrances to buildings to ensure the visibility of
active uses and goods.

Glazing should have a visible light transparency of at least 60%.

Building facades adjoining or oriented toward streets, plazas, and pedestrian areas should incorporate at
least 40% transparency.

Onretail buildings, atleast 60% of the total front fagade should remain as transparent glass. Lesser proportions
of transparency that are appropriate for a respective architectural style may be considered. Rear and sides
of buildings should provide not less than 10% transparency through the use of glazing, including opaque or
frosted to increase the building’s relationship to the street. However, where operational requirements prevent
glazing or display windows on the rear and sides of the building, the blank wall should include architectural
features to create scale, interest, and variety.

Window glazing bigger than 100 square feet should incorporate a variety of mullion patterns, bay dimensions,
or detailing to provide scale. Window glazing exceeding 100 square feet without mullion patterns or any
detailing and flush glass walls is not allowed.

Building Entries

Building entrances should be easily identifiable by projecting or recessing them and should have distinguishing
details, materials, or colors that enhance the visual quality.

Entrances to buildings should be designed to ensure smooth and safe pedestrian circulation, and ease of
snow removal.

Primary building entrances should be well it.

Service entrances should be planned to be visually unobtrusive to site entries, building entrances, and public
right-of-ways.

Materials

Traditional building materials such as brick, stone, or wood should be used on facades of all buildings.
Plaster may be used when combined with the above materials used as accents.
No more than 80% use of a single material should be allowed.

Roof Treatments

Building design should create varied roof parapet and cornice lines in order to create interesting and human
scaled skylines.

Gable or hip roofs as the primary roof form are preferred for structures lower than 35 feet high, except to the
extent flat roof portions are incorporated (below).

TOWER ELEMENT TO
DELINEATE BUILDING
TERMINUS

The primary gable roof slope for small buildings should be not less than 6:12 and should be sloping metal
shed roofs with overhangs (see Figures 6 and 7).

The gable roof slope for medium and large buildings should be not less than 4:12, and may combine flat
roofs with sloped standing seam metal roofs (see Figures 8, and 9).

Roof forms should be designed in ways, and/or used in combinations to break up large, continuous building
forms. Long unbroken ridgelines are not allowed. Sloped roofs should not exceed 100 linear feet in length
without a break or profile change (See Figure 10). Where flat roofs are used, other techniques to provide
scale and interest should be used to refine large, continuous building forms.

For large format retail buildings, dormers or towers should be used to break up roof lines longer than 100
linear feet.

Rooftop mechanical units and equipment should be fully screened in elevation.

Building Lighting

Important architectural components of the buildings should be accentuated with lighting.

Primary building entrances should be externally lit to promote a more secure environment at the door and to
emphasize the primary point of entry into the building.

Entry lighting should complement the building’s architecture.

Drainage

Drainage should be conveyed along private drives, streets, and open space.

Detention areas should be designed to be aesthetically pleasing, useable open space when not detaining
water.

Surface storm water should not be discharged across sidewalks and bike trails.

The majority of the detention capacity will be provided in the Highway 34 buffer areas, with the use of some
parking lot detention to supplement.

Site furnishings
Site furnishings such as bicycle racks, benches, light fixtures, tree grates, bollards, and planters will be designed
with a unified theme that is consistent with and complementary to the architectural character of the buildings.

Service Areas, Utilities and Mechanical Equipment

Potentially unsightly service areas should be screened from sidewalks, streets, trails and open spaces with
a combination of walls and/or shrubs and trees.

Service areas should generally not be located at the terminus of a view corridor.

Mechanical equipment and service areas should be screened from the view of streets, sidewalks, and trails.
Screening can be accomplished using landscaping, berms, and architectural walls that match building
materials.

If an architectural wall is used as a screening method, the height of the wall should be minimum 6 feet and
maximum 12 feet.

All service areas should be clearly marked for delivery vehicles.

Convenience Store with Gas Station

Asingle pad site within the Project may be designated for a combination Gas Station and Convenience

Store (C-Store). For this pad, the following standards will apply. (Note: these standards are provided in detail
in Section 18.52.060 of the Loveland Municipal Code.)

The C-Store should provide no more than 8 fueling stations

C-Store uses should be located only along E. Eisenhower Boulevard, and should not be placed west of
Mountain Lion Drive.

“Reverse-mode” orientation of the building and fuel stations is encouraged.

Canopies for fueling stations should not exceed 16.5 feet in total height. Canopies should be architecturally
integrated with the main building and all other accessory structures on the site.

Any lighting should conform to City of Loveland standards and guidelines related to reduced glare and
emission beyond the boundary of the site.

Landscape materials and/or screening berms or walls should be installed along all portions of the street
frontage in order to screen gasoline service islands, pumps and any other product dispensing areas from
abutting public roadways.

The minimum distance between parallel fuel pump islands should be 25 feet.

No fast food or drive-in restaurant should be operated in conjunction with a convenience store in the same
site and/or within the same building without first obtaining from the City approval of a Special Review pursuant

to Chapter 18.4 of the Municipal Code.
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Figure 10. Large Format Retail

Design Standards - Multifamily Residential

Except as specifically modified below, all Design Standards in this Concept Plan shall apply to Multifamily
Residential buildings. Multifamily Residential buildings shall be architecturally complementary in terms of
colors, materials, and visual appearance. Below is an image illustrating a typical multifamily facade.

DORMERS TO BREAK GABLE AS PRIMARY ROOF FORM

UP ROOF LINES ROOF SLOPE SHOULD BE NO LESS THAN

ROOF SLOPE SHOULD BE 4:12 FOR BUILDING FOOTPRINT < 10,000
SF

+ Residential buildings will deviate from Concept Plan standards relating to Building Entries, Materials, Roof
Treatments, and Transparency.

+ Residential buildings may have entries oriented toward residential parking areas.

+ Residential buildings may be placed within 50’ of the lot line of other residential uses.

+ Residential buildings located outside of the Highway 34 Corridor Zone shall not be subject to the “campus
style or character” design protocols or the Shared Common Open Space elements that are associated
with the employment and commercial uses described in the Concept Plan. However, multifamily land uses
will provide for continuous pedestrian routes that will connect entrances with common-use buildings, open
space, parking and the regional recreation trail system.

+ Shared common open space and recreational facilities or clubhouses will be placed to optimize resident
uses rather than placed with respect to particular buildings.

+ Residential building entries will be lit for safety and identification purposes only.

+ Windows will be adequately sized and placed on the buildings to allow for aesthetic quality and residential
appeal.

Landscape Standards

General Landscape Theme

Landscape treatments throughout the development should comply with the theme described below to create
unity between the various Plan Areas. Landscape features will create spatial elements, connectivity, and
promote pedestrian activity.

The landscaping for the Project will be designed and arranged to provide a natural feel which reflects the
native landscapes of the Rocky Mountain Region. The grading, detention and storm water accommodations
will be important elements in accomplishing this feel. Natural boulders and varying grades of smooth river rock
will be used to simulate naturally occurring dry stream beds. Berms, swales and detention features will also be
constructed in natural shapes and configurations to assist in carrying out the described theme. Plantings will
be planned in informal groupings, not formal rows or highly structured arrangements. Drifts and groupings of
plants will be used as found in nature, as opposed to individual specimens, unless the tree or shrub is being
used as an accent or to fill an individual space or need. Groupings of boulders will also be used as additional
accents to assist in the accomplishment of the natural theme.

Canopy Trees will provide shade and height within the development, softening building elevations and
corners.

Evergreen Trees will provide screening and a sense of permanence and lasting effect in winter.

Shrubs will be selected from an assortment of shapes, textures and colors (bloom and foliage) to provide
variety, accents, year-round interest, screening of parking and service areas, and an attractive lower level of
vegetation.

Perennials and groundcovers will soften the ground plane and provide attractive xeric alternatives to large
expanses of turf that provide little benefit for the resources they consume.

Irrigated turf areas will be limited in size.

Low-water-use grasses will also play a role in the overall landscape theme. These grasses in some areas
will be provided with irrigation systems so the grasses can be irrigated occasionally to maintain a healthy
look without the heavy water usage and maintenance of traditional turf grasses.

East Eisenhower Frontage

The East Eisenhower Frontage will conform to recommendations provided by the “Highway 34 Corridor Plan”
(September, 1993). Corridor features will include 60-80 feet landscape zones characterized by a minimum
6 feet wide meandering walk, 4-6 feet high berms and vegetation hedges to screen parking, and drifts of
informal tree groups with large masses of shrubs, naturalized grasses and wildflowers (see Figure 11). The
entire Hwy 34 Corridor frontage will be implemented during the first phase of Public Improvement construction
by the Master Developer to ensure consistency along the corridor. Final Landscape Plans will be produced
and submitted to the City of Loveland with the Technical Review submittal materials for the Preliminary Plat
and Preliminary Public Improvement Construction Plans (PICP).
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Figure 11: US 34/ Eisenhower Landscape Character

Tanima Peak Street

Uniformly spaced canopy trees, at 40 feet on center, will provide shade for pedestrians and vehicles
while providing unity that will be carried throughout the Project. Landscape treatments along Tanima
Peak Street will also include low-growing ornamental planting beds and building foundation planting beds.
These should be designed to maintain visibility between the buildings along both sides of the private drive
and to insure automobile visibility of pedestrian traffic along the corridor and those crossing the street at
unexpected locations (see Figure 12 and 13).

Entry Landscaping

The entry landscape will work with the signage theme to bring natural elements to the entry. The design
and materials of the buildings will be echoed in the signage. The accompanying landscape surrounding
the signage will provide large evergreen trees as a background, ornamental trees for interest and accent, a
selection of appropriate shrubs to embrace the signs and tie them to the site while interesting groundcovers
and perennials will complete the foreground area (see Figure 14).

Landscape Setbacks and Buffer Yards

Landscape buffer yards are required along the perimeter of the site. Buffer yard treatments along Denver
Avenue and Sculptor Drive will consist of more formal colonnade tree lawns and shrub beds. Buffer yard
requirements will coincide with the recreation trail located along the north perimeter and will be primarily
non-irrigated grasses and drip irrigated trees and shrubs. Irrigation components will be placed to minimize
potential damage when the trail is maintained by the City of Loveland. All landscape buffer yards will
comply with the City of Loveland’s Site Development and Performance Standards and Guidelines, as
amended from time to time.

Recreation Trail Landscaping

A City of Loveland 10" Recreation Trail & City of Loveland 30’ Recreation Trail Easement will be provided

along the northern perimeter of the Project. Landscape treatments associated with the trail will consist

of non-irrigated vegetation along the north side between the trail and property line. Existing vegetation

and topography should discourage trail users from diverting off the trail toward the southern bank of the

canal. The required landscape buffer yard along the north side of the Project will be established in various

widths along the length of the trail between the south side of the trail and the buildings, parking areas

and drive aisles. A 2 feet shoulder will be included along both sides of the 10 feet wide concrete trail.

Landscape treatments adjacent to the shoulder will be restricted to low level shrubs, low-water-use grasses

and perennials that are exclusively drip irrigated. Required buffer yard trees, turf and larger shrubs can

be placed within the designated trail easement. All trees adjacent to the trail will adhere to the following

standards:

+ Minimum offset for coniferous trees from edge of trail to tree center is 12 feet.

+ Minimum offset for deciduous trees from edge of trail to tree center is 6 feet.

» Minimum clear zone defined as the vertical height from trail to lowest branch is 10 feet. Shrub and
perennial beds are permitted within the City of Loveland 30’ Recreation Trail Easement. Plant materials
will not extend beyond the edge of the trail. All beds will utilize wood fiber mulch only.

Building Landscaping

Building landscape treatments will provide visual interest and integrate the building structure into the
surrounding landscape. Enhanced landscape features will guide the user to the main entries, important
building features and common open space areas.

Street Trees
Street trees will be provided along all internal streets and access streets to shade sidewalks and improve
the pedestrian environment. Street trees will be planted typically at 40 feet on center.

Parking Lot Landscaping
Parking lot interior landscaping should include 1 canopy tree and 5 shrubs per 15 parking spaces.

Landscape islands will be provided in parking lots in excess of 15 parking spaces. They will be a minimum
of 6 feet in width, and they will be located so as to limit continuous rows of parking stalls to a maximum
of 15 spaces. Each island will contain at least 1 tree and 5 shrubs. 2 feet at the end of landscape islands

Figure 12: Tanima Peak Street Landscape Treatments
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Figure 13: Tanima Peak Street Landscape Treatments, Plan View
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Figure 14: Entry Landscape Treatments

will be left unplanted where cars have a tendency to run over curbs of end islands. The use of cobbles,
patterned concrete or brick pavers will be implemented at the ends of landscape islands.

Landscape medians will be provided in interior parking lots that are in excess of 100 parking spaces.
Medians will be a minimum of 6 feet in width, and will contain one canopy tree per 10 parking spaces.
Medians will be planted with informal groupings of shrubs, perennials, turf and mulch. If medians are used
for pedestrian walkway connections, they will be a minimum of 10 feet in width to allow for landscape
plantings in conjunction with a minimum 6 feet wide walk.

Where parking lot capacities exceed 150% of City Standard for parking space requirements, one additional
tree should be incorporated into the parking lot landscape scheme for every 10 additional parking spaces.

Landscape Maintenance

Common area landscape treatments, including East Eisenhower frontage, primary roadway frontage,
and common area open spaces shall be continually maintained in good condition by a single landscape
maintenance company to insure ongoing health and vitality of landscape materials and uniformity. The
master developer shall record Covenants, Conditions and Restrictions mandating the common maintenance
program for common area landscape and irrigation. The common maintenance program will be funded
by assessments made on each property owner. Modifications to the common maintenance program
will require master developer approval or approval by a property owner’s association after the master
developer has sold the majority of the project.

Trash Enclosures

Trash enclosures will be placed around dumpsters and any other proposed receptacle of trash. The
enclosure will be designed to entirely screen the dumpster from view. The enclosure will be constructed
and placed so as to prevent trash from being scattered by wind or animals. The enclosure will include a
concrete pad, on which the dumpster will be placed, enclosed by an opaque wall at least 6 feet in height,
with opaque gates. The enclosure will be sturdy and built with quality wood and/or masonry materials.
Shrubs at a minimum of 4 feet in height will be used on 3 sides of the enclosure.

Landscape Standards - Multifamily Residential

The Multifamily Residential development shall remain open and interconnected. The landscape shall
remain continuous between the various buildings so that residents can move freely throughout the
residential portions of the site. Residents shall be allowed to utilize all of the open areas between the
buildings for passive and active recreation without restriction. Multifamily Residential developments shall
include the following components:

« Active recreation areas shall be place strategically within the residential development for the use
and enjoyment by all of the residents. Active recreation areas could include but are not limited to
swimming pools, club houses, tennis courts, basketball courts, picnic shelters and tot lots.
Fences and walls shall be used only for active recreation areas. Fences and walls can be used on the
perimeter of the overall multi-family residential development, but are prohibited for use in separating
the various buildings from each other.
Passive recreation areas include an interconnected system of walkways and large open turf areas.
Landscape buffer yards will be placed between residential uses and conflicting uses to mitigate
potential for issues associated with traffic, activity, density, loss of privacy, and unsightly views that
may be associated with industrial or commercial uses. Buffer yards shall comply with the City of
Loveland Site Development Performance Standards and Guidelines. Buffer yards will include walls,
landscape materials, berms or a combination of the above techniques.
Building landscaping will include foundation plantings to “ground” residential structures, to create
residential scale and to keep irrigated turf away from walls and foundations where water seepage
could damage the structure. These landscape beds shall include the following components:
A3 minimum non-planted/non-irrigated strip directly adjacent to the building that is mulched and
easily maintained.
+ Aminimum 4’ landscape strip that includes a variety of shrubs, perennials and ground covers,
+ Apermanent header shall be used to separate planting beds from turf areas and between
changes in mulches - such as between rock mulch and fiber mulch.
+ Mulch shall be used throughout the planting bed. Rock mulch, minimum 1/2" nominal size, or
fiber mulch can be used. Bark chips, sand, and gravel are strictly prohibited for mulch purposes.
* The use of boulders in planting beds is encouraged to provide for visual interest and an overall
Rocky Mountain theme.
+ Parking Lot landscape will comply with the City Development Standards as outlined in the Concept
Plan for the entire development area.
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Dedication and Acknowledgement

KNOW ALL PERSONS BY THESE PRESENTS ihat the Lovaland' LLE, o Colifornia limited
fiability company, ond First National Bank of Omahe. o Naotional Bonking Auw-uim. it's successors ond/or assigns, baing ol the owners
ond lisnholders of the following described properfy. except any existing public siresis. roods or highwoys, which oroperty /s locoted
in thot portion of the Southeost One=Guarter of the Southeost One=Ouorter of Section 7. ond the Southwes! One-Ouartar of

Smcpcrm 8 both in Township 5 Morth, Ronge 53 West of the Bth P.M., Larmer Counly, Colorode, being more particwarly described as
ows:

All that portion of Allendole Plazo Fifth Subdivision recorded in the Oifice of the (ferk ond Recorder, Lavimer County, Colorado al
Receplion No. 200F-01316860, o portion of Troct B of Lovelond Business Ploza First Addition, recorded in the Office of the Clerk and
Recorder, Larimer County Coloredo in Book 1622 ot Poge 037 and 479, both being localed in the Southeast One-Ouarter of the
Southegst One—Cuarter of Section 7, Townshys 5 North, Range 68 Wes! of the 6th F.M, ond oli of the Loveiond Eisenhower Addition
ta the Cily of Low'ond, County of Larimer, State of Colorode being recorded in the O!En of the Clerk ond Recorder, Lorimer Cownly,
Colorodo of Receplion No. 2010-002-9959, being located in that portion of the Southeost One—Quorter of the Southeast
One-Quarter of Section 7, ond that portion of the Southwest One—Quarter of Section 8, both in Township 5 Neeth, Romge 68 West
of the &th P.M., County of Larimer, State of Colorado, more porliculorly described as:

Considering the Egst line of the Southeost Ome-Cuorter of the Scuthecst Ome-Ouorter of Section 7, Township 5 North, Ronge 68
Wast of the 6th PM., os monumented by o 3/47 rebor with 2 1/27 aluminum cap in monument box bearing the Registration No.
17662 doted 1996 on the Scuth énd and o 5/8" rebar with 2 1/2 * gluminum cop bearing the Registrotion No. 33643 doted 2004
on lhe North end, assumed from orea plols and deeds 1o bear NOO'29'43E, and with oll beorings contained herain reiative thereto;

COMMENTING of the Southeast comer of soid Secfion 7

THENCE olong the East iine of the Southeest One-Quorter of the Southeast One-Ouarter of said Section 7 Nerth D029°437 East for
o cistance of T14.00 feel fo the Northerdy Right—of-Noy line of U5 Highway 34 o3 recorded in the Office of the Clerk ond Recorder,
Lorimear Counly, Colorads in Book 1287 ot Poge 546, being clso the TRUF POINT OF BEGINNING:

THENCE deporting said East fine and Westerly olang the Northerly Right=of=Way line of U5 Highwoy 34, beng olso the South lng of
TJ;:cr -3 ?1 r.ev;\'eﬂc Buginess Flaza Firal Addition North B327'39" West for o distence of 1252.14 feat lo @ paint on the Sowth ling
of soid Troct B

THENCE departing the South fine of soid Troct 5, being ofso the Northeny Rignt-of=Way tine of U5 Highwey 34 North 0026729 East
for o distonce of 10.00 fest fo the Southwest cernmer of Ailendale Piazo Fifth Subdivision, being oiso the Southeast comer of Troct
A, Denver Avenue Second Addition;

THENCE along the East line of said Treel A Morth D0'26°29” Eost for o cistonce of 199.82 fest to o point on the Easterly Right—
of-Way line of North Denver Avenue, being aiso the beginning of o tangeni curve fo the left, the rodius point bearing Narth

8333 31° West for o distonce of $30.00 feet, the centrol angle being 1207257 and the long chord bearing North O537°714° West for
o distance of 196,427 feel;

THENCE along the arc of said curve, being also the Eosterly Righl-of-Way ling of North Denver Avenue, o U-:toucl of 196.79 feet fo
the end of soid tangent curwe, being also o point on the Eostedly line of Troct A of Denver Avenve Firs! Addition

THENCE eontinuing clong the Eosterly Right-of-Way line of North Denver Avenue, being oiso the Eostery line of said Denver Avenue
First Addition North [1°40'57° Wes! for o distance of 24.44 feet to the Southwest corner of frocf © of Porcel !, Alfendole Froro
Additian;

THENCE deporting the Eosteriy Right-of-Woy line of North Denver Awanus, cnd olong the Southedy line of said Troct C, Being olse
the Northeny line of Alendals Plaze Fifth Subdivsion North 767908 fast far o distonce of 56757 feat fo on ongle point:

THENCE continuing olong the Southerly line of savg Troct C, baing ofso the Northerly line of Avendate Plara Fifth Subdivision North
G8'51'38" East for o distonce of J07.91 Feel fo on ongle point;

THENCE ::Mh'm.-hg olang the Scwtherly line of sald Troct C, being afso the Northery line of Alendale Plora Irrfl'h Suba\‘ndsioﬂ Morth
59'14'53% Eost for o distonce of 364.94 feet lo the Northeast corner of Allendole Piazo Fifth Subgivision, being olso o poini on rne
West J;Jagaf thot certain porcel of lond recorded in the Office of the Clerk and Recorder, Lorimer Counly, Cofa«aﬁo in &wk 78 o

mfgcf daparting soid West line North 59°14'53" Eost for o distance of 1930 faet to a point on the bisector line of soid porcel  of
wand;

THENCE along said bisector line, ond poralisl with the East line of the Scutheast One—Duarter of the Southeas! One-Ouarter of said
Section 7 North 0029°43" Fost for o distonce of 10486 feet to on angle point;

THENCE deporting soid bisector line North 5454'02° East for o distonce of 20.29 feel to the West line of the Southwest One—
Quartar of the thwest One—Quarter of soid Section &;

THENCE departing soid West line North S454°027 East for @ distance of JIJ.58 feat to the North line of the Southmest One—Guerier
of the Southwest One-Cuorter of soid Section &

THENCE olong said Marth ling North 8355477 Eost for o cistonce of 183520 feet to on ongle point;

THENCE deporting said Morth ling North 58'59°47° Eost for o distonce of 52000 feel to the Northery fine of that certoin porcel  of
tand recorded in the Office of the Clerk and Recorder, Larimer County Colorodo in Book 1359 af poge 290

THENCE olong seid MNerthery line ond porailel with the North fine of the Southwest One-Ouarter of the Scuthwest! One-Ouarter of
said  Section 8 North 8385477 Eost for o distonce of 421.00 feet to on ongle point;

THENCE South 2909'13" Eost for o aistonce of 2427 feet to the East line of the Northwes! One—Quorter of the Southwest
One-Quarter of soid Seclion &

THENCE along seid East line South DUJ2'#17 West for o distonce of 246.10 feet to he Northeas! comer of the Sowthwest
One—Ouarter of the Southwest One-Ouorfer of soid Section &

THENCE olong the East line of the Southwes! One-Ouorter of the Southwest One- Quarter of soid Section 8 South O340 West for o
dislonce of 244.30 feet fo the Northwest comer of thal certoin porcel of land recorded in the Office of the Clerk ond Recarder,
Larimer County Colorado of Feception No. 20070025682

THENCE deporting perpendiculory said East line Sowth 8927197 East for o distance of 26,50 feet to on ongle paini;
THENCE the following three (1) courses and distonces:

(1) South O032'41" West for o distonce of 514.52 feel to on ongle point;

{2) Seuth 0316'13" East for o distance of 247.99 feet to an angle poinl;

{3) Sourh WJ‘? 417 West for o distonce of 207.32 feel lo the Northerly Right-of-Way line of U5 Highway 34 os recorded in Book
1286 Foge 284, records of said County,

THENCE olong sord Northerly Right=of=Way line South 8953°01° West for o distonce of 4500 fes! lo the Eost fine of the Southwest
One—Cuorfer of the Southwes! One—CQuorter of soid Section 8, being also the Southeas! corner of thol deed recorded of Receplion
Mo,  F0O0F0023330, resords of solg County

THENCE continuing along the Northerly Right-of-Way line of U Highway M os recorded in Book 1287 ot Poge 546, records of soid
County North 893572° wast for o distonce of 1J1028 feet fo the TRUE POINT OF BEGINNING,

containing 58.768 ocres ( 2,558,953 sq. fr. ), more or fess, and is subject to off egsements ond rights=of=way on record or
sxisting, do hereby subdivide the some inlo lots, biscks, Irocts, oullofs, rights—of-way, ond eosemenis, g5 shown on [his plot; and
do heveby designote ond dedicote: (1) o such rights—of-may ond eosernents, other than uliity ecsemenis ond privote evsemenis, lo
and for public wuse, excep! where indicated otherwise on this plal; and (2} oll such wiiity easements to and for public use for the
nstoiotion ond mantanance of utiity, Frigation ond draincge fociities; and do hereby designote the some os  LOVELAND
EISENHOMWER AIRST SUBDIVISION fo the Cily of Lowelond, Colorode;

and further,

All expenses inwolwing necsssary improvemenis for water system, sonitory sewsr system, curbs ond guilers, sidewolks, strest
improvemants, streat signs, troffic control signs, oley groding and surfaeing, gos serwice, sleciric syslem, groding and lendscaping
shall be paid by Loveand Eisenhawer investments, LLC.

Dedication Statement:

The owner(s) mereby dedicotes ol private drives ond pedestrion wolkwoys within Lovelond Ei First Subdivisic i

this plal, @5 @ non-exclusive bianket private access easement, ond public emergency access easement to the mupmrs invitees,
CuSioMers, vBNOors, Service Ogenls, emergency personnel, public officiols and their representotives ond/or guests of Lowsland
Eisenhower First Subdiwsion, for their reciprocol and muluol use and enjoyment.

This dedicotion sholl run with the lond, be binding ond enforcecble wpon the owner, ond the owner's successors and/or essigns, ond
it shall inure to the benefit of ol current ond future occupants, inviless, cuslomers, wendors, service agenls, smergency personnel,

public officials ond their representolives and/or guests of Lovelond Ei First Fvision for their e and mulual vse
ond enjoyment.
This non—exclusive bionket privale occess . ond public g aCCeEs sholl be by the property

ewner{s).

Final Plat of

Loveland Eisenhower First Subdivision

to the City of Loveland, County of Larimer, Sitole of Colorado
Addition and ail of the Lovelond £ senw:‘arar Being a sub 1 and :W'—'m ded piat of Allendale Plazo 5th Subdivisi
First  Addition to the f'r of Loveland, Larimer County, of the Southeast One—Cuarter of the So
7, and thot paortior t'?-' Southwes! One=Quarter of ip 5 North, Range 69 West of the &th Principal Meridian,

v, Stote of Colorodo

Owner(s): Loveland Eisenhower Investments, LLC
a Califernia limited liability company

State of Colifornia ) ) 55

County of Santa Borbore )}

The foregoing instrumen! was acknowledged before me this

Vicinity Map

ion, @ portion of Tract B of Loveland Business Plaza
theost One-Quarter of Section

City of

Basis of Bearing Statement:

The Bosis of Beorings for thiz plat is the West fine of the Southwest One—Ouorfer of the Southwest One-Querter af
Section 8, Townskhip 5 North, Range 68 West of the 6th P.M, a3 monumented by o found 2 1/2 ° oluminum cop, PLS

~ IIUT“ oy ot M o 2001,

2 8
Eﬂ:ﬁmd gadqu as ﬁa % E—sou.hmrv mm erts, L L'.‘

Calr!wmn fimited lioblity company

Witness my hand and official seal.

My ion axpires Mav 20, 2012

Notary Public v m—
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Lienholder(s} First National Bank of Omaha,
Na

Sigte of Netrosko )
) ss
County of Douglas }

was before me this

—day af _
byrm__t _________i —_— os_m
irst Notienol Bank of Omaha, N.A.

Witness my hond ond official seai.
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My fan expires. II-Z""'"
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Plat Notes:

L. Lineal wnits cited in this plot ore defined os U.5. survey fest.

2. Tierro Surveys, Inc. reifed on, ond prepared [his plot based on litie research provided by Chicoge Titie Commitment No. 1392800,
1425260, 1426119, ond 1445876

X The nomes of the property owner(s), subdivision designer, subdivision engineer ond subdivision surweyor are os folows:

Property Omner(s): Lovelond Eisenhower Investments, LLC, 200 Eost Corrilo srm: Suile 200, Sonta Borbara, CA 93101
Subdivizion Designer:  The Frederickson Group, LLC, 7711 Windsong Or.. Windsor, 80538

Subdivision En v Owen Conswiting Groug. inc. J?.'S Sholiow Pond Drive, Foﬁ' Cotlins. CO 80528

Subdivision Surveyer:  Tierrg Surveys, inc., 179 Green Ridge R, Droke. CO 80515

4 Al maintenonce witnin the City of Loveiong 30' Recregtion Trow Egsement, mecept for tne City of Lovedang 10" concrete
Recreation troil shol be of the Owner’s Nobdily ond espense

A AN privote londscape sosemenls within Lhis subdivision shoW be cperofed ond maintoined by the Owner(s), their successors,
and e ossigns

6 AN storm dromnage sasaments ond reloled oppurtenancas, including bul nol fimited lo sform drainoge pipes, ponds, inlels, sform

17662 dated 1996 in monument box on the South end ond o found 2 1/2° Aluminum cap, PLS 13643 doted 2004 an
5/8" rebar on the North end, ossumed from prior plals and deeds in the areo lo bewr Nosth 0029'43" Eost , end with
off bearings conloined herein refative thereto

Surveyor's Certification:

i, Richard Allen Toth, being o registered Frofessional Lond Surveyor in the Stole of Coiorodo, do hereby certify thot the
survey of LOVELAND EISENHOWER FIRST SUBDIVISION wos mode by me or under my supervision and that the survey is
occurotely represanted on this map and thot the slatements contoined hereon were reod by me ond ore frue to the
best of my Anowiedge.

-
Doted this _ B\~ goyor _ MeaRed . zon

Richard Alten Toth
Colorode Registered Professional Land Surveyor 33643
Date of Praporation: 31/31/11

Attorney’s Certification:

I, Kairstin Beck, on ollomey licensed to prectice low in the State of Colorodo, certify thot | hove exomined title by
review of that certein Commitment of Title Insurance issued by Chicage Title Insuronce Company with an effective dote
of March 24th, 2011 (the "Commitment”} to the cbowe described land dedicated to the City of Lowelond, Colorede ond as
set forth on the Commitment, that the porties execuling the dedication are the owners thereof in fee simple, and the
d egcumbronces, escep! os sel forth nerein on this final plot. So sworn

dedicot i§ free and cleor of off I
this 14 doy of 2011,

Vosin bl

W[7 " Attorney ot Law

ve (CR9)

City of Loveland Certificale

Lake A

/ ""‘"“'a;

Bayd

Al
f

This subdiision is aopproved by 2.3 Director f': Development Serwices of the City of Loveignd, Lorimer County,
Cotorodo this_ day of MG L 2011, for fling with the Clerk ond
Recorder of Lorimer County and for conweyonce to the City of the public dedications shown herson, which are
occepted; subject o (he provision thol tho! opprowad in no way cbiigates the City of Lowelond, for the financing or
constructing of improvements on lond, sireets. or easements dedicoled to the public escept os specificoly ogreed fo

ond oullel works ore fo ba privalely owned and privolfely mainfaied Further, mainfenonce ond upkeap of stormwoter datenbion
ponds ond permanen! stormwater quality improvernents ore required by the City of Lowelard, end ore o centinuing obligation of
the Business Dwner Associotion { BOA ), or privole property caner. The Ownar(s) or responsible porties [ BOA ) shell provide
ongoing menteronce to the private stormwoter improvements os needed fo maintain complionce with the aporoved consiruction
pians and reports.

7. Wo Postol Eosements fronting ULS. Highway 34, North Oenver Ave. and Scuiptor Orive ore shown. A woiver hos besn gronted in
writing by the Posimaster pertaining fo frontoge postol ecsements. In leu of o six (8) foot frontoge postal sasement, o biankel
pubiic postol egsemen!, comcident with other privote occess easements fhroughou! bthe site /s gronted by this plot in favor of
the U.S. Ppstol Service.

8 This plet and project ’s subject fo o deveisomen! agresment which hos been recorded in the rec! property records of Lorimar
County, Colaroda,

2 Unless ofba'»wsv approved by the Cily, off wunsolisfied conditions of gpproval for the original subdivision shall continue fo gpply to
this propar

10, Pursuont te Sub-section [16.36.010.A of the City of Loveland Mumicipa! Code, o public easemeants dedicoled on previous plols
of this proparty, bul not depicted or noted on [his plot, ore hereby vocoled

11 According fa Colorodo Jaw you must commeance any legol oction based on ony defect in the surwey within 3 peors ofter you first

discover such defect. in no event may ony action based wpon ony defect in the survey be commenced more thon 10 years from
the dote of certification shown hereon.

by the Director of Development Services.

Director of Development Services
For Gree G
-5 C-oﬂaﬁ.

Witness my hond ond seal of the City of Loweiand
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Mﬁry Cierk

ATTACHMENT 10

PROJECT: Final Plat of Loveland Ensenbower Farst Subdvinon Tlem Surveys’ Iﬂc' REVISION: 5710200 Add Greoley

REVISION: SUS2010 Add 20° wide Irigation Essement through Tracts H 1 &)
REVISION. 73,2610 Modfy ABoray's Carnlication Enguags

Co FROW

P.0. Box 138, Drake, Colorado 80515

FROJECT NG - 0707389 REVISION: 9202010 Add 10°)

Add

stapement, doleis plat otcs 7 8 & zm.ﬂ--nmwu..h,. \

DATE of PREPARATION 3312011 Phone (970) 203-9653 Fax (970) 667-8762 Email Tierrasurvi@aol.com REVISION: 9212010 Adf Pl Notes £ & 9

e vt Tce
Add Detwl  REVISION' 17172011 Pist 14 Nos-exchaive - Eavernant 30 Recreancn Tral Essement
Aevson oo I - Sheet 1 of 2




P. 376

Final Plat of

Loveland Eisenhower First Subdivision
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CITY OF LOVELAND
PLANNING COMMISSION MINUTES
June 23, 2014

A meeting of the City of Loveland Planning Commission was held in the City Council Chambers
on June 23, 2014 at 6:30 p.m. Members present: Chairman Meyers; and Commissioners
Middleton, Molloy, Crescibene, Prior, Forrest, and Ray. Members absent: Commissioners
Dowding and Jersvig. City Staff present: Bob Paulsen, Current Planning Manager; Sharon
Citino, Assistant City Attorney.

These minutes are a general summary of the meeting. For more detailed information, audio and
videotapes of the meeting are available for review in the Communily Services office.

CITIZEN REPORTS

There were no citizen reports.

STAFF MATTERS

1. Mr. Paulsen, Current Planning Manager, shared with the Commissioners that there are
items scheduled for the July 14™ and 28" meetings.

2. Chair Meyers would like staff to send out a redlined version of the Boards and
Commissions handbook to the commissioners.

COMMITTEE REPORTS

There were no committee reports.

COMMISSIONER COMMENTS

Commissioner Ray wanted to make sure everyone knows that the primary collection place for
ballots is the City Clerk’s Office.

Commissioner Middleton thanked Mr. Karl Barton, Senior Planner and the citizens who
attended the Comprehensive Plan sessions, which were for the purpose of getting input from
citizens on what the priorities should be.

APPROVAL OF THE MINUTES

Commissioner Middleton made motion to approve the June 6, 2014 meeting minutes. Upon a
second by Commissioner Ray the motion passed with 4 ayes and 3 commissioners abstaining
due to absences.

REGULAR AGENDA

1. Loveland — Eisenhower Investments: Master Plan Amendment
Chair Meyers read the item on the regular agenda: This is public hearing to consider an
amendment to a Concept Master Plan for a 58.8-acre site located on the north side of
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Eisenhower Boulevard to the east of Denver Avenue and to the west of Sculptor Drive,
The amendment proposes to allow the development of up to 240-368 apartment units on
this site as part of a mixed-use development. The original Master Plan for the property
was approved in 2009 and did not identify residential development among the
contemplated uses. Review of this application requires quasi-judicial action by the
Planning Commission. The Commission’s responsibility is to forward a recommendation
to the City Council for final action.

Mr. Brian Burson, Planner II, addressed the Commission giving a brief history of the
project and explaining how the amendment fulfills the employment and residential uses
of the Comprehensive Plan. He stated the amended concept plan would cover the entire
site and distribute the uses more evenly across the site while allowing for the
development of 240-368 apartment units. The amended plan will spread the primary
workplace use and non-primary workplace use out to the 60/40 proportion of land area,
creating a campus-like setting. The primary function of the amendment is to provide jobs
throughout the master planned area with a variety of workplace uses. He explained that
multi-family dwellings are a non-primary workplace use allowed in both the MAC and E
zone districts.

A neighborhood meeting was held on May 22" where a number of concerns were
addressed, such as traffic, specifically questioning if the City would install traffic calming
measures.

When asked if the corridor plan would be affected, Mr. Burson stated the corridor plan
was taken into consideration and the standards would be maintained.

Applicant, Mr. Greg Parker, Loveland Eisenhower Investments Corporation
addressed the Commission stating that the amended plan will provide the same minimum
proportion of land area and floor area to be developed for primary workplace uses as the
original plan approved in 2009. IHe stated there will be consistent architecture with
various options to the land use to show the flexibility needed to respond to the market.

He commented that $13.8 million in infrastructure cost is challenging, with the vast bulk
of cost associated with widening Highway 34. Without the infrastructure in place they
wouldn’t have the ability to offer shovel ready space. Having an apartment development
on the property will help pay for the infrastructure cost.

The street improvements will include a full intersection at Sculptor Drive and the
addition of two full lanes to Highway 34. An essential element of the plan is to limit
traffic on Denver Ave. The Concept Plan shows that the projected traffic would not
create a cut through onto Denver Avenue since traffic would have to go through multiple
parking areas to exit at Denver.

Commissioner Middleton asked if an HOA would take care of the ground maintenance
and trash, in both the residential and commercial areas. Mr. Parker stated that there
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would not be an HOA but there would be a joint agreement for the purpose of sharing the
cost of maintenance of the streets, signs and drainage.

Commissioner Molloy asked about the distance of the setbacks and also stated his
concern is the amount of traffic on Highway 34. Mr. Parker stated that the setbacks will
be 80 feet. Regarding the traffic, CDOT has "signed off" on the proposal because of the
great amount of widening of Highway 34.

Chair Meyers opened the meeting for public hearing.

Mr. John Ellison, 2068 Chancery Drive had two questions. He uses the Allendale Park
and asked if there were plans for any type of park for the residential area. He also asked
if the sound level be affected by adding more lanes of traffic.

Mr. Joe Suess, 1810 Oxford Drive, commented that he has several concerns. He has
noticed an increase in “cut through traffic™ from Boise Avenue and the speeding through
the neighborhood. He is concerned that there will be additional cut through traffic
coming off of Sculptor Drive and Mountain Lion Drive. He also stated that Mountain
Lion Drive has a concrete bridge over the ditch and he sees people using the dirt road and
leaving trash, he asked if this development would contribute to more of this type of use.
He asked what Plan Area H is. He commented that he would like the option that adds the
least amount of residential to the area.

Chair Meyers closed the public hearing.

Mr. Parker addressed the questions from the public explaining that the recreational
aspects of the residential area would have a playground and a clubhouse. He stated that
he would like people to use the recreational trail that is nearby.

Regarding the noise level, he agreed that traffic noise is generated by start and stop
movements however the addition of buildings will help abate the traffic noise.

Mr. Mike Delich, Traffic Engineer for the applicant, spoke to the issue of cut through
traffic concerns, he feels people are trying to avoid the left turn at Boise Ave. The
improvements to Highway 34 will help make that a more attractive alternative and easier
to get through. The Madison Avenue and Highway 34 intersection has a large amount of
capacity. Denver Avenue has a limited amount of capacity and he feels it would be
avoided as it becomes more crowded.

Commissioner Molloy commented that he feels that making Denver Avenue a dual turn
lane would make it more comfortable for people to use it. Mr. Delich explained that
people coming out of the development will find that Sculptor Drive will be a much better
intersection to use and easier for them to access.

Commissioner Middleton would like clarity on the recreational area, if it would be open
to the public. Mr. Parker explained that it would be for the residents use only.
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Mr. Parker addressed the question regarding the concrete bridge stating that a gate
would be put across it so there is no access. That would not keep people from driving on
the ditch road where they could access it from another location, but the buildings
overlooking that area may keep people from illegal dumping.

Plan area H is open space and will never be developed due to access limitations.

Chair Meyers recommends the applicant talk to the ditch company regarding the gate.

Commissioner Molloy stated that he is concerned about high school students crossing at
Highway 34. Mr. Parker explained that they will have a walkway along the property,
but he is unable to do anything about the undeveloped property to the East. There will be
a cross walk with a signal on Sculptor and Highway 34.

Commissioner Middleton thanked the applicant for modifying the original Concept Plan
and stated that he likes the plan.

Commissioner Forrest stated she likes the concept of bringing more housing to
Loveland and especially to that area.

Chair Meyers commented that he likes the residential at the rear of the property. He
feels the distances are good and according to code.

Commissioner Prior stated that it is a good concept and feels the distance of the
easements between residential areas are good.

Commissioner Ray likes that there is some buffering between the two residential areas
and that the Highway 34 corridor standards are being maintained.

Commissioner Molloy stated that the Waterford plan was to bring some residential to
that area also and thinks that this plan fits in well.

Commissioner Crescibene commented that it would help fill the present and future
needs of the community for both residential and commercial.

Commissioner Forrest moved to make a motion that the findings listed in Section VIII
of the staff report dated June 23, 2014; and, based on those findings, recommend that
MAC Concept Master Plan - Amendment #1 be approved for Loveland Eisenhower 1st
Subdivision by the City Council.

Upon a second by Commissioner Middleton the motion passed unanimously.
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ADJOURNMENT

Commissioner Ray made a motion to adjourn. Upon a second by Commissioner Middleton,
the motion was unanimoysly adopted.

Approved by? y e R
Buddy Meye ,P]éming ;«ﬁnﬁ'ssion Chair

”,

<

\“
A

BevW , Planning Commission Secretary
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City Council
August 19, 2014

1. MAC CONCEPT MASTER PLAN —
AMENDMENT #1

2. AMENDED ANNEXATION &
DEVELOPMENT AGREEMENT
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Loveland- Eisenhower Concept Master Plan — Amendment #1

PRIMARY WORKPLACE USES:

Variety of workplace uses, including light
industrial, office, research and development.
Intended to encourage development of
planned office and business parks.
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Loveland- Eisenhower Concept Master Plan — Amendment #1

NON-PRIMARY WORKPLACE USES:

Uses that complement and support primary
workplace uses, such as hotels, retail,
convenience and service uses, restaurants,
child care, housing.

T
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Loveland- Eisenhower Concept Master Plan — Amendment #1

PRACTICAL DESCRIPTION:

‘Do most people who come there come
because they work there, or because they
come to obtain goods and/or services?

T
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Loveland- Eisenhower Concept Master Plan — Amendment #1

Minimum Primary Workplace Uses in Loveland
Eisenhower Concept Master Plan

ORIGINAL PLAN:

“In no event will the Project, once built out, contain
less than 22 acres developed with no less than
300,000 square feet of buildings designed to
house Primary Workplace Uses.”

T
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Loveland- Eisenhower Concept Master Plan — Amendment #1

Minimum Primary Workplace Uses in
Loveland Eisenhower Concept Master
Plan

AMENDMENT #1

“In no event will the Project, once built out,

contain less than 23.9 acres developed with

no less than 300,000 square feet of buildings
designed to house Primary Workplace Uses.” A
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Loveland- Eisenhower Concept Master Plan — Amendment #1

NEIGHBORHOOD CONCERNS:

1. Will private open space and parks be provided in
the multi-family areas?

2. Will traffic congestion occur at the west access
from Denver?

3. Vehicles using the Denver access will use the
adjacent neighborhood as a shortcut to Boise Ave.

4. Proximity of development to the Greeley-Loveland
Canal will increase the likelihood and volume of
pedestrian and vehicular trespass onto that land
and the Boyd Lake shore area.

o,
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Loveland- Eisenhower Concept Master Plan — Amendment #1

PLANNING COMMISSION CONCERNS:

oo

Will the multi-family HOA have a relationship
with the owners association for the non-
residential portions of the development?
Will the open space and park areas in the
multi-family areas be available to the public?
Does CDOT support the project?

Will the pedestrian crossing for Eisenhower
Blvd. be safe for students travelling back and
forth to school?

Will rent/lease rates include HOA fees to
assure that residents will have access to the

private open spaces and amenities? A
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Project Team

Owner / Applicant

Loveland Eisenhower Investments, LLC
Greg Parker, Partner

Investec Real Estate Companies
Santa Barbara, California

Urban Design and Planning
JJ Folsom

P.UM.A.

Denver, Colorado

Attorney

Keirstin K. Beck
Packard-Dierking
Boulder, Colorado

Landscape Architect
David Kasprzak, RLA, LEED
TFG Design, LLC
Loveland, Colorado

Civil Engineering

Larry Owen, PE

Owen Consulting Group, Inc.
Fort Collins, Colorado

Traffic Engineering
Matthew J. Delich, PE
Delich Associates
Loveland, Colorado
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Vicinity Map
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Development Site Overview

Development Area
o0 58.8 ac (gross)
0 56.7 ac (net)

Western 16.9 ac was originally designated for retail use under
a Corridor Commercial zoning

o Subsequently approved, under a PUD, for 276 multi-family residential
dwellings

East 39.8 ac originally designated for employment uses
0 60% (23.9 ac) required to be primary workplace uses
0 40% (15.9 ac) allowed to be non-primary workplace uses
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Approved Concept Plan (2010)



P. 401

Approved Concept Plan

« Establishes framework and parameters for development

(0

o
o
O

Flexibility to evolve and adapt to market demands

Permits City to monitor and control component area development
Ensures consistent theme, architecture and quality throughout
Means to confirm compliance with City performance standards

« Concept Plan Scope

©O O O O O

Base development layout

Four alternative mixes of potential occupancies

Requires campus-like development with unified character
Residential not specifically addressed, but allowed

Provides a landscaped public pedestrian / bike trail along the full north
and east perimeter of the site (2.5 ac)

®6



Street Improvements

City-approved Public Improvement Construction Plans (PICP’s)
o No changes resulting from proposed Concept Plan Amendment
o Approval renewal has been requested
Street Improvements on Eisenhower, Denver and Sculptor
o Eisenhower Blvd.
« Add’l EB and WB through lanes
 New, continuous WB accel / decel lane

« 3/4 intersection at Mountain Lion Dr. with designated turn lanes and
raised refuge islands

o Denver Ave.
 Add’l SB left-turn lane on Denver Ave.
 Dual NB receiving lanes and bike lane on Denver Ave.
 Pedestrian refuge island in NE quadrant of Denver / 34 intersection
« Signhalized pedestrian crossing on Denver Ave. at regional trail

o Sculptor Dr.

« Expanded intersection at Eisenhower, with provision for add’l lane
delineation as property to the east develops.

« Construction of northward extension of Sculptor Dr. to serve not only
thlidevelopment, but also eastward expansion and connection to
15t St.

P. 402
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Approved Uses

Developable Site Area
O 56.7 acres

Primary Workplace Uses
o 23.9 acres

Non-Primary Workplace Uses
o 32.8 acres

Annexation Agreement Comp Plan Compliance Table

Existing Annexation
Parcel Parcel
Gross Site Area 58.8 Acres 17.4 Acres 41.4 Acres
Total Area Dedicated to R.O.W. 2.1 Acres 0.5 Acres 1.6 Acres
Net Developable <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>