LOVELAND CITY COUNCIL MEETING
TUESDAY, AUGUST 21, 2012
CITY COUNCIL CHAMBERS

500 EAST THIRD STREET
LOVELAND, COLORADO

THE CITY OF LOVELAND DOES NOT DISCRIMINATE ON THE BASIS OF DISABILITY,
RACE, CREED, COLOR, SEX, SEXUAL ORIENTATION, RELIGION, AGE, NATIONAL
ORIGIN, OR ANCESTRY IN THE PROVISION OF SERVICES. FOR DISABLED PERSONS
NEEDING REASONABLE ACCOMMODATION TO ATTEND OR PARTICIPATE IN A CITY
SERVICE OR PROGRAM, CALL 962-2343 OR TDD # 962-2620 AS FAR IN ADVANCE AS
POSSIBLE.

5:30 P.M. DINNER - City Manager’s Conference Room
6:30 P.M. REGULAR MEETING - City Council Chambers

CALL TO ORDER
PLEDGE OF ALLEGIANCE
ROLL CALL

PRESENTATION OF LEADERSHIP IN ENERGY AND ENVIRONMENTAL DESIGN (LEED)
GOLD CERTIFICATION AWARD

Anyone in the audience will be given time to speak to any item on the Consent Agenda. Please
ask for that item to be removed from the Consent Agenda. Items pulled will be heard at the
beginning of the Regular Agenda. You will be given an opportunity to speak to the item before
the Council acts upon it.

Public hearings remaining on the Consent Agenda are considered to have been opened and
closed, with the information furnished in connection with these items considered as the only
evidence presented. Adoption of the items remaining on the Consent Agenda is considered as
adoption of the staff recommendation for those items.

Anyone making a comment during any portion of tonight’s meeting should come forward to a
microphone and identify yourself before being recognized by the Mayor. Please do not interrupt
other speakers. Side conversations should be moved outside the Council Chambers. Please
limit your comments to no more than three minutes.

CONSENT AGENDA

1. CITY CLERK
APPROVAL OF COUNCIL MINUTES
Consideration of a motion approving Council minutes
This is an administrative action to approve Council minutes from the July 24, 2012 study
session.

2. CITY MANAGER
APPOINTMENTS TO BOARDS & COMMISSIONS




Consideration of a motion appointing and reappointing members to various
boards and commissions

This is an administrative action to consider the following appointments:

Fire and Rescue Advisory Commission: Dave Adams is recommended for appointment
for a term effective until June 30, 2015.

Historic Preservation Commission: Janelle Armentrout is recommended for a partial
term effective until June 30, 2014.

Senior Advisory Board: Angie Sawtelle is recommended for a partial term effective until
December 31, 2012 and Richard Hedland is recommended for a partial term effective
until December 31, 2013.

Visual Arts Commission: Greg Hoff is recommended for a partial term effective until
December 31, 2012.

DEVELOPMENT SERVICES

DRAINAGE AND UTILITY EASEMENT VACATION - ALFORD LAKES FIRST
SUBDIVISION

Consideration on second reading of an ordinance vacating a portion of a drainage
and utility easement on Lot 39, Block 1, Alford Lakes First Subdivision, City of
Loveland

A legislative action to consider the second reading of an ordinance to approve a request
to vacate a 122.5 square foot portion of a drainage and utility easement in the Alford
Lake First Subdivision, located at 5285 Crabapple Court. City Council unanimously
adopted the ordinance on first reading on August 7, 2012.

DEVELOPMENT SERVICES

PUBLIC HEARING

RIGHT-OF-WAY EASEMENT VACATION — HARLOW ADDITION (FIRST BANK
BUILDING)

Consideration on first reading of an ordinance vacating a portion of a public right-
of-way adjacent to Lot 1, Harlow Addition, City of Loveland, Larimer County,
Colorado

This is a public hearing to consider a legislative action to vacate a portion of a public
right-of-way in the Harlow Addition to the City of Loveland. The applicant is First Bank.
Conditions recommended by the Planning Commission on July 23, 2012 have been
incorporated into the ordinance.

DEVELOPMENT SERVICES

PUBLIC HEARING

ANNUAL ACTION PLAN FOR COMMUNITY DEVELOPMENT BLOCK GRANT
Consideration of Resolution #R-54-2012 of the City Council of the City of
Loveland, Colorado approving a Community Development Block Grant Annual
Action Plan and Grant Application for 2012 — 2013

This is a public hearing to consider an administrative action to adopt a resolution
approving the 2012-2013 Community Development Block Grant (CDBG) Annual Action
Plan. Approval of the plan will allow the City to receive and distribute CDBG funds.

CITY CLERK

AGREEMENT FOR COORDINATED ELECTION IN NOVEMBER 2012

Consideration of Resolution #R-55-2012 approving and authorizing the execution
of an Intergovernmental Agreement between the City of Loveland and the Larimer



10.

County Clerk and Recorder concerning the coordinated general election to be
held on November 6, 2012
This is an administrative action. City Council called a special election for November 6,
2012, to fill a vacant seat in Ward IV. This election shall be held as a coordinated
election with Larimer County. This resolution approves the Election Agreement between
the City and Larimer County.

PUBLIC WORKS

AMEND LEASE OF CITY PROPERTY (GOOD TIMES)

Consideration of Resolution #R-56-2012 approving an assignment and
amendment of a lease for real property owned by the City of Loveland and located
at 1355 N. Lincoln Avenue in Loveland, Colorado

This is an administrative action to consider the adoption of a resolution approving an
assignment and amendment of an existing lease agreement between the City of
Loveland (City) and Good Times Drive Thru Inc. for the real property owned by the City
in the southwest corner of the intersection of North Lincoln Avenue and East Eisenhower
Boulevard (1355 N. Lincoln Avenue). The resolution also authorizes the City Manager to
execute the Amendment on behalf of the City.

PUBLIC WORKS / PARKS & RECREATION

AGREEMENT FOR NEW BRIDGE AND RECREATION TRAIL UNDERPASS
(MADISON AVENUE)

Consideration of Resolution #R-57-2012 approving an Intergovernmental
Agreement between the City of Loveland, Colorado and the State of Colorado,
acting by and through the Department of Transportation, for design and
construction of a new bridge and recreation trail underpass at the intersection of
Madison Avenue and the Chubbuck Ditch

This is an administrative action. The resolution authorizes the City Manager to execute
a grant agreement with the State of Colorado. This grant will partially fund the
replacement of the bridge on Madison Avenue at the Chubbuck Ditch.

ECONOMIC DEVELOPMENT

GRANT AWARDS FOR REMEDIATION & DEMOLITION AT 301 & 319 N. LINCOLN
Consideration of Resolution #R-58-2012 approving an Intergovernmental
Agreement between the City of Loveland, Colorado and the Colorado Brownfields
Revolving Loan Fund, acting by and through the Colorado Housing and Finance
Authority, for a grant to partially fund the removal of environmental hazards
located at 301 and 319 N. Lincoln

This is an administrative action. The resolution would approve an Intergovernmental
Agreement (IGA) with the Colorado Brownfields Revolving Loan Fund so that the City
can receive $313,000 in grant funds for the environmental cleanup of 301 and 319 N.
Lincoln Avenue. There are two sub-grant agreements because $213,000 are federal
funds from the American Recovery and Reinvestment Act of 2009 (ARRA) and $100,000
are from the federal Brownfields Initiative.

LEGAL

AGREEMENT WITH PRPA FOR EXCHANGE OF LEGAL SERVICES

Consideration of Resolution #R-59-2012 approving an Intergovernmental
Agreement between the City of Loveland and Platte River Power Authority for the
exchange of legal services




This is an administrative action to approve an intergovernmental agreement that will
authorize the sharing of legal services between the City of Loveland and Platte River
Power Authority (PRPA) when conflicts arise that prevent the City Attorney’s Office or
PRPA legal counsel from representing the interests of their clients.

END OF CONSENT AGENDA
CITY CLERK READS TITLES OF ORDINANCES ON THE CONSENT AGENDA

CITY COUNCIL
a. Citizens’ Report Anyone who wishes to speak to an item NOT on the Agenda may address the
Council at this time.

b. Business from Council This is an opportunity for Council Members to report on recent
activities or introduce new business for discussion at this time or on a future City Council agenda.

City Manager Report
d. City Attorney Report

PROCEDURAL INFORMATION

Anyone who wishes to address the Council on any item on this part of the agenda may do so
when the Mayor calls for public comment. All public hearings are conducted in accordance with
Council Policy. When Council is considering adoption of an ordinance on first reading,
Loveland’s Charter only requires that a majority of the Council quorum present vote in favor of
the ordinance for it to be adopted on first reading. However, when an ordinance is being
considered on second or final reading, at least five of the nine members of Council must vote in
favor of the ordinance for it to become law.

REGULAR AGENDA
CONSIDERATION OF ITEMS REMOVED FROM CONSENT AGENDA

11. CITY CLERK
APPROVAL OF COUNCIL MINUTES
Consideration of a motion approving Council minutes
This is an administrative action to approve Council minutes from the August 7, 2012
regular meeting. Not all Councilors were present.

12. DEVELOPMENT SERVICES
STATEMENT OF DIRECTION FOR OIL & GAS EXPLORATION REGULATIONS
Consideration of a motion approving the Statement of Direction for the
development of regulations on oil and gas development in the City of Loveland
City staff is seeking directions from City Council on how to proceed with the
development of regulations on oil and gas development in the City. City staff has also
provided a memorandum presenting the results of the City Council Questionnaire on Qil
and Gas Development. The City Attorney has provided a memorandum analyzing the
City of Greeley’s oil and gas regulations as compared to the City of Longmont’s, some of
which are now being challenged in the courts by the Colorado Oil and Gas Conservation
Commission. Attached to his memorandum are Greeley’s regulations as found in its
code at Chapter 18.56 and a copy of the Commission’s complaint filed in its lawsuit
against the City of Longmont.




13. ECONOMIC DEVELOPMENT

LOVELAND CENTER FOR BUSINESS DEVELOPMENT

This is an information only item. The City of Loveland has provided financial support for
small business development and entrepreneurship training since the early 1990's. The
City has received a budget request from the Loveland Center for Business Development
(LCBD) for an increase of $80,000.00 in 2013. The City’s current contribution is
$130,000.00. This discussion is intended to provide Council with information and give
staff direction on this request and possible contract provisions.

ADJOURN



City Council Study Session
July 24, 2012
Page 1 of 1

Mayor Gutierrez called the Study Session of the Loveland City Council to order at 6:30 p.m.
on the above date. Councilors present: Gutierrez, Farley, Fogle, Taylor, Trenary, Klassen,
McKean and Shaffer. Assistant City Manager Rod Wensing was also present along with
members of the City’s management team.

Fire Chief Randy Mirowski made a special presentation to Lt. Pat Mialy for her incredible
work on receiving four grants valued at $2 million. A gift of a Loveland Fire & Rescue
Authority Tapestry was presented to her in honor of her individual effort and commitment to
receive the grants.

1.

City Manager
Emergency and Disaster Considerations for Executives training course

Lt. Pat Mialy, Loveland Fire & Rescue Authority introduced this item to Council. Lori
Hodges from the State of Colorado Emergency Management led a two hour training
course covering Modules | and I, including the basics of the Incident Command
System, the National Incident Management System, and the roles and
responsibilities of the City Council, City Administration, and members of the
Management Team during an emergency or disaster.

Having no further business to come before Council, the July 24, 2012 Study Session was
adjourned at 8:40 p.m.

Respectfully Submitted,

Jeannie M. Weaver, Deputy City Clerk Cecil A. Gutierrez, Mayor



Civic Center e 500 East Third e Loveland, Colorado 80537
(970) 962-2303 ¢ FAX (970) 962-2900 ¢ TDD (970) 962-2620

CITY OF LOVELAND
CITY MANAGER’S OFFICE

City of Loveland

AGENDA ITEM: 2

MEETING DATE: 8/21/2012

TO: City Council

FROM: City Manager's Office
PRESENTER: Bill Cahill

TITLE:

Appointments to boards and commissions

RECOMMENDED CITY COUNCIL ACTION:
Motion to appoint Dave Adams as a City Commission member on the Fire and Rescue Advisory
Commission for a term effective until June 30, 2015

Motion to appoint Janelle Armentrout to the Historic Preservation Commission for a partial term
effective until June 30, 2014

Motion to appoint Angie Sawtelle to the Senior Advisory Board for a partial term effective until
December 31, 2012 and to appoint Richard Hedland to the Senior Advisory Board for a patrtial
term effective until December 31, 2013

Motion to appoint Greg Hoff to the Visual Arts Commission for a partial term effective until
December 31, 2012

OPTIONS:
1. Adopt the action as recommended
2. Deny the action

DESCRIPTION:

This is an administrative item recommending the appointment of members to the Fire and
Rescue Advisory Commission, Historic Preservation Commission, Visual Arts Commission and
the Senior Advisory Board.

BUDGET IMPACT:

L] Positive

L] Negative

Neutral or negligible

SUMMARY:

After interviews, Dave Adams is recommended for appointment as a City Commission member
on the Fire and Rescue Advisory Commission for a term effective until June 30, 2015. The
Loveland Rural Fire Protection District board of directors has appointed William Tillman as a
Rural Commission member. Two City Commission vacancies and one Rural Commission
vacancy still remain and recruiting continues for those vacancies.



Cara Scohy resigned from the Historic Preservation Commission in April. The interview
committee recommends the appointment of Janelle Armentrout to the commission for a partial
term effective until June 30, 2014. A full term vacancy is still vacant and recruiting continues for
that position.

Josh Emrich resigned from the Visual Arts Commission in July. The commission recommends
the appointment of Greg Hoff, who was appointed as an Alternate member January 3, 2012, to
a partial term effective until December 31, 2012.

Two members recently resigned from the Senior Advisory Board. The interview committee
recommends the appointment of Angie Sawtelle, appointed as an Alternate member January 3,
2012, to a partial term effective until December 31, 2012. Also recommended for appointment is
Richard Hedlund, appointed as an Alternate member on January 3, to a partial term effective
until December 31, 2013.

REVIEWED BY CITY MANAGER: MMWWWC

LIST OF ATTACHMENTS:
None




Civic Center e 500 East 3" Street o Loveland, Colorado 80537
(970) 962-2346 ¢ FAX (970) 962-2945 ¢ TDD (970) 962-2620

CITY OF LOVELAND
DEVELOPMENT SERVICES DEPARTMENT

City of Loveland

AGENDA ITEM: 3

MEETING DATE: 8/21/2012

TO: City Council

FROM: Greg George, Development Services Director
PRESENTER: Noreen Smyth, Current Planning

TITLE:

An ordinance vacating a portion of a drainage and utility easement on Lot 39, Block 1, of the
Alford Lake First Subdivision, City of Loveland, Larimer County, Colorado

RECOMMENDED CITY COUNCIL ACTION:

Move to adopt on second reading an ordinance vacating a portion of a drainage and utility
easement located on Lot 39, Block 1, of the Alford Lake First Subdivision, City of Loveland,
Larimer County, Colorado.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adoption a motion continuing the item to a future Council meeting

DESCRIPTION:

A legislative action to consider the second reading of an ordinance to approve a request to
vacate a 122.5 square foot portion of a drainage and utility easement in the Alford Lake First
Subdivision, located at 5285 Crabapple Court.

BUDGET IMPACT:

L] Positive

L] Negative

Neutral or negligible

SUMMARY:

A portion of an existing drainage and utility easement is proposed for vacation due to an error
made in the placement of the foundation of a recently built single family house located on Lot

39, Block 1, of Alford Lake First Subdivision. It is only a small portion of the front corner of the
structure that encroaches into the 5 foot wide easement (see Attachment 2 in the Council



memorandum). The total area of the vacation would be 122.5 square feet (3.5 feet by 35 feet).

The vacation of the easement would not impact drainage on this lot or adjacent lots. There are
no utilities within the portion of the easement to be vacated.

Following a noticed public hearing on June 26™, an associated side yard setback variance was
approved by the Zoning Board of Adjustment hearing officer, conditioned upon approval of this
vacation by City Council. The setback variance of 3.5 feet was required to accommodate
encroachment of the house into required 5-foot-wide setback. The easement vacation, if
approved by Council, will complete this process and allow the house to remain in its existing
location. Staff is in support of this application.

The ordinance was adopted on first reading on the Consent Agenda at the August 7" Council
meeting.

REVIEWED BY CITY MANAGER: MMWWC

LIST OF ATTACHMENTS:
1. Ordinance
2. Staff memo
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FIRST READING: August 7, 2012
SECOND READING: August 21, 2012

ORDINANCE NO.

AN ORDINANCE VACATING A PORTION OF A DRAINAGE AND UTILITY
EASEMENT ON LOT 39, BLOCK 1, ALFORD LAKES FIRST SUBDIVISION, CITY OF
LOVELAND

WHEREAS, the City Council, at a regularly scheduled meeting, considered the vacation
of a portion of the drainage and utility easement described and depicted on Exhibit A attached
hereto and incorporated herein by this reference, located in Lot 39, Block 1, Alford Lakes
Subdivision, City of Loveland, County of Larimer, State of Colorado;

WHEREAS, the City Council finds and determines that no land adjoining the portion of
the easement to be vacated is left without an established public or private easement connecting
said land with another established public or private easement; and

WHEREAS, the City Council finds and determines that the portion of the drainage and
utility easement to be vacated is no longer necessary for the public use and convenience; and

WHEREAS, the City Council further finds and determines that the application filed with
the Current Planning Division was signed by the owners of more than 50% of property abutting
the easement to be vacated.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the City Council hereby adopts and makes the findings set forth above.

Section 2. That based on the City Council’s findings described above, the following
portion of the drainage and utility easement be and the same is hereby vacated:

That portion of a drainage and utility easement located on Lot 39, Block 1, A, Alford Lakes
Subdivision, City of Loveland, County of Larimer, State of Colorado described on Exhibit
A attached hereto and incorporated herein by this reference,

containing 122.5 square feet more or less.

Section 2. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading unless the Ordinance
has been amended since first reading in which case the Ordinance shall be published in full or
the amendments shall be published in full.

11



Section 3. This Ordinance shall be in full force and effect ten days after its final
publication, as provided in City Charter Section 4-8(b).

Section 4. That the City Clerk is hereby directed to record the Ordinance with the
Larimer County Clerk and Recorder after its effective date in accordance with State Statutes.

Signed this 17" day of August, 2012.

ATTEST: CITY OF LOVELAND, COLORADO:

City Clerk Cecil A. Gutierrez, Mayor

APPROVED AS TO FORM:

‘p L'{m—k 9% hauiclf

De, uty/ ity Attorney
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EXHIBIT A

INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue — Loveland, Colorado 80537
P: 970-669-0516 — F: 970-635-9775
E: intermill@qwestoffice.net

P-12-7131
April 9,2012

PROPERTY DESCRIPTION FOR A PROPOSED EASEMENT VACATION BEING A
PORTION OF LOT 39, BLOCK 1, ALFORD LAKE FIRST SUBDIVISION
TO THE CITY OF LOVELAND, COUNTY OF LARIMER, STATE OF COLORADO

That portion of Lot 39, Block 1, ALFORD LAKE FIRST SUBDIVISION to the City of
Loveland, County of Larimer, State of Colorado being more particularly described as
follows:

Considering the Southeasterly line of said Lot 39, Block 1, ALFORD LAKE FIRST
SUBDIVISION as bearing North 64°47°30” East and with all bearings contained herein
relative thereto:

Beginning at the Southwest corner of said Lot 39, Block 1, ALFORD LAKE FIRST
SUBDIVISION; thence along the Southeasterly line of said Lot 39, Block 1, ALFORD
LAKE FIRST SUBDIVISION North 64°47°30” East 42.00 feet; thence departing said
Southeasterly line of said Lot 39, Block 1, ALFORD LAKE FIRST SUBDIVISION
North 25°12°30” West 1.50 feet to the TRUE POINT OF BEGINNING; thence
continuing North 25°12°30” West 3.50 feet, more or less, to a point on the Northwesterly
line of an existing Drainage and Ultility Easement; thence along said Northwesterly line
of an existing Drainage and Utility Easement North 64°47°30” East 35.00 feet; thence
departing said Northwesterly line of an existing Drainage and Utility Easement South
25°12°30” East 3.50 feet; thence South 64°47°30” West 35.00 feet to the TRUE POINT
OF BEGINNING.

Containing 122.5 Square Feet, more or less.

PREPARED BY AND ON BEHALF OF:

INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue

Loveland, Colorado 80537

P: 970-669-0516

F: 970-635-9775

E: intermill@qwestoffice.net

Robert George Persichitte
Colorado PLS 34174

Date: 09&/0.7/ Zo)Z-

\HAL\prj\P-7131-Robbins\doc\EASEMENT VACATION INITIAL SUBMITTAL\VACATION LEGAL.doc

Page 1 of 2
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Development Services

Current Planning

500 East Third Street, Suite 310 o Loveland, CO 80537

(970) 962-2523 ¢ Fax (970) 962-2945 e TDD (970) 962-2620
City of Loveland www.cityofloveland.org

MEMORANDUM

TO: City Council

FROM: Noreen Smyth, Current Planning Division

DATE: July 20, 2012

SUBJECT: Vacation of a drainage and utility easement at 5285 Crabapple Court

PZ#12-00066

l. ATTACHMENTS

Vicinity Map and Aerial

Vacation Exhibit Map

Application for Easement Vacation
Letter from Applicant

Engineer’s drainage statement

arwpdE

Il KEY ISSUES

Staff believes that there are no outstanding issues regarding the requested easement vacation.

. PROJECT DESCRIPTION

This applicant proposes to vacate an approximate 3.5 foot by 35 foot portion of a side yard
drainage and utility easement at 5285 Crabapple Court (as shown on Attachment 2). The
vacation request is accompanied by and contingent upon a side yard variance request (PZ# 12-
00067). The easement vacation and associated side yard variance are being requested to
accommodate a recently constructed single family residence that was situated in a manner that
encroaches into the easement and side yard.
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Background

As illustrated in the attached Vacation Exhibit, the subject property is Lot 39 of Block 1 of Alford
Lake First Subdivision. The property to the south is Lot 40. The lots behind (to the east of)
these lots are Lot 46 and Lot 45. The dividing line between Lots 45 and 46 does not line up with
the dividing line between the subject property and Lot 40; the side lot line of the properties to the
rear is located approximately 10 feet farther south. When situating the foundation of the house,
the builder measured the subject property’s south side lot line from the pin demarcating the rear
corner (side lot line) of Lots 45 and 46 rather than the pin demarcating that of Lots 39 (the
subject property) and 40. Thus, the builder believed the side lot line to be located farther to the
south than it actually is. City staff discovered the encroachment into the side yard and easement
when conducting the building permit inspection.

On staff’'s recommendation, the applicant spoke with the owner of the vacant lot to the south
about potentially purchasing a portion of his property or otherwise altering the intervening lot line
in a manner that would provide additional side yard to the subject property and eliminate the
need to seek relief of the side yard requirement. The neighbors were not able to come to an
agreement on this, and the lot line was not changed. It should be noted, however, that pursuing
the easement vacation would be necessary regardless of whether the need for a side yard
variance had been eliminated through a lot line adjustment.

Staff Review of Easement Vacation

As indicated in the Findings and Analysis below, the drainage and utility easement to be
vacated is no longer used to convey stormwater and does not impact the existing water and
wastewater utility configuration within the subdivision. It is not needed for public use. The
adjacent lot to the south should not be affected by the proposed easement vacation. City
development review staff support the vacation request.

Variance

The Zoning Board of Adjustment conducting a hearing on the requested 3.5 foot variance to the
side yard setback on June 26, 2012. Staff received a letter of opposition to the request in
advance of the hearing from the neighbor to the south. The neighbor expressed concern that his
property value may be diminished by having a neighboring house situated closer to his property
line than would normally be allowed. The neighbor was not able to attend the ZBA hearing in
person, and no other objectors spoke at the hearing or sent letters to the City. The hearing
officer was informed of the letter of objection from the neighbor to the south. On considering the
evidence presented at the hearing, the hearing officer ruled to approve the variance on July 6,
2012. No appeal of the ruling was filed.

V. FINDINGS and ANALYSIS

The following two findings must be met in order for the City Council to vacate the drainage and
utility easement. These findings are included in section 16.36.010.B of the Loveland City Code.

1. That no land adjoining any right-of-way to be vacated is left without an established public
or private right-of-way or easement connecting said land with another established public
or private right-of-way or easement.
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V.

Current Planning: Staff believes this finding can be met because the drainage and
utility easement vacation is internal to the property and does not affect any access
to/from the property or adjacent properties. The proposed vacation of the drainage and
utility easement does not involve the vacation of any existing public street or alley rights-
of-way. No land will be left without an established public or private right-of-way or
easement connection as a result of this easement vacation.

That the easement to be vacated is no longer necessary for the public use and
convenience.

Transportation: Since this vacation is for a drainage and utility easement only, and
does not include any existing alley or street rights of way, the vacation of the easement
has no bearing on the existing public use and convenience in regards to access.

Fire: Staff believes the proposed easement is not needed for fire protection and can
support the vacation.

Power: No concerns.

Water/Wastewater: The subject area to be vacated is within the City’s current service
area for both water and wastewater. Staff finds that the existing easement to be vacated
does not impact the existing water and wastewater utility configuration within and
adjacent to this development. The existing easement to be vacated is no longer
necessary for public use and convenience.

Stormwater: The easement to be vacated is not used to convey stormwater and thus is
not necessary for the public use and conveyance of stormwater.

RECOMMENDATION

Staff recommends, subject to any further information that may be presented at the public
hearing, that City Council approve the vacation ordinance.

17
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Larimer, State of Colorado being more particularly described as follows:

Considering the Southeasterly line of said Lot 39, Block 1, ALFORD LAKE FIRST SUBDIVISION as bearing
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City of Loveland

Planning Process Application

*All information must be completed and collated before submittal will be accepted*
If you have questions or need additional information, please call 962-2523 (FAX 962-2945)

Project Name: LOT 39, BLOCK 1, ALFORD LAKE FIRST SUBDIVISION EASEMENT VACATION

Narrative Description of Project: VACATION OF A PORTION OF A DRAINAGE & UTILITY EASEMENT
Application Type (Please check):

“__—_!Annexation and PUD zoning: DPUD preliminary development DMajor subdivision
$800 + $35 per acre up to 400 acres plan: $800 + $2 per dwelling unit preliminary plat: $600 + $5
$3 per acre above 400 acres. for residential and $2 per acre for per lot for residential and $5
$1500 Publication & Recordation fee other. per acre for other.
[ ]Annexation and zoning other than PUD: PUD final development plan: E]Minor subdivision: $300
$800 + $25 per acre up to 400 acres + $2 per $8Q3 + t$2| Perdd$\'\ée"m9 Un'tffOF "
acre above 400 acres. residential an per acre for other Special review: $500
$1500 Publication & Recordation fee than residential. [Ise
: P . Special review minor mod:
[ _1PUD general development Plan: $800 + I:]Major subdivision final plat: I:l$|1350
$10 per acre up to 1,200 acres $3 per acre $720$g $5 per |°; for : ﬁs'd;‘nt'a'
above 1,200 acres. an per acre for other than .
residential. [:IRezonmg $500

DAmended Plat-BLA/Lot merger: $200 [&IVacation' $200

Legal Description of Property Boundary (Lots, Blocks, Tracts and Subdivision Name, or Metes & Bounds):

See Attached Legal Description For Easement Area To Be Vacated

Name of PUD (if applicable): FLFOBL LraE ABDITIoN o e
Addresses of Existing Buildings or Property: 5285 CRPRAPPLE CT. LoVRLAME, - ®05

County Assessor parcel Number(s) (Phone (970) 498-7050): A ,252.-H5 -0%9

Applicant: (Company Name) DeEunie Porpine CnePEnTRyY, \NC.

Company Person: DENMIS CoBRINSG Phone: A10-500-4111 FAX: e

Address: 7842 WELS Cty. Bo. 1 < City: WIiNDSoR- State: €2  Zip Code: HOSSO

Consultant: (Engineer, Surveyor, Architect) Company Name: TIrTtermice Lann SdurpeqiM b, (1NE.

Contact Person: lor fevorcVTTE Phonee 410-6C9-0S1C FAX: 920-625-9775

Address: /201 N. ceevecann AvE. city LovEcAann State: £<>  Zip Code: £05%1

Owner: (Company Name): DeMMS BoRRINS CARPENTEY | \Nc.

Contact Person: DEMMIS PomBmiNSs Phone: 4710 - 5ol - 4\\\ ) FAX: Mr

Address: 2842 WELD Cty. Po 15 city: L/ INDSoE- State: £O© Zip Code: H05 S0
FOR OFFICE USE ONLY

Received By: STAFF NOTES:

Planner Assigned:

P & Z Number:

Pre-Application Conference Date:

Note: A pre-application conference is required prior to acceptance of any application for development or redevelopment, including
applications for a building permit other than for a single or two-family dwelling unless there are no exterior alterations proposed to an
existing building or to the property which require a pemit from the City.

Emmt s DeVnE Poreins dCVLMV\@ vou.,m-s (,ow\vuc:’dw\. down

Lot> PERotcnitTE  vob.ile @ '\wcs-\—o@\‘ct,. ot
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Site Data
Land Use & Zoning
Existing Use: SF Residence Master Land Use Plan Designation:
Proposed Use: SF Residence Existing Adjacent Zoning and Use:
Existing Zoning & Area (Acres): PUD/122.5S.F. East Side: PUpisF South Side: PUD/sF (um+\

West Side: PuosH{kat)North Side: &D[ cuuzen
Proposed Zoning & Area (Acres). PUD/122.5S.F.
Is any portion located in a floodplain? Yes: No: X
If yes, please attach legal description.

Utility Service Provided by:

Water: Loveland Sewer: Loveland Electric: Loveland

General

Number of Units Existing: 1 Non-Residential Bldg. Area (Sq. Ft.) Proposed: N/A

Number of Units Proposed: VA Non-Residential Construction Floor Area Ratio: NA

Number of Phases: N/A Avg. Residential Bldg. Area (Sq. Ft.) Proposed: N/A

Number of Units per Phase: NA Total Number of Parking Spaces: VA

Number of Lots Proposed: NA Acreage of Site:

Lot/Tract Size Minimum: NA a. Gross: 12255

Lot/Tract Size Maximum: N/A b. Right-of-Way: 0

Lot/Tract Size Average: NA c. Net(a-b): 122.5sf

Gross Density (DU/A). NA Estimated Price Range of Dwellings Proposed: NA

Net Density (DU/A): NA Type of Housing Proposed (please check): su i

Percent (%) of Open Space Proposed: NA Single Family Townhouse
Duplex ondominium

ulti-family (# of units)

Water Rights Paid — Dates & Amounts: Yes
(For information, call the Water & Power Department at (970) 962-3717

DESIGNATION OF REPRESENTATIVE:
The Undersigned owner(s) and lienholder(s) agree that 'ntermill Land Surveying, Inc. (Robert G. Persichitte) represents
the undersigned in all matters pertaining to this project, including subsequent modifications to the application.

Owner: __'ng.\,u ﬂL - M Date: %/’ /Q/ / 20/ —

Lienholder: Date:

ACKNOWLEDGMENTS:
1, as the applicant or representatives of the applicant, hereby acknowledge that the apphcatlon is correct and complete as
per the specifications of the attached information sheet and checklist.

_ﬂg“ o] - %«-\ Date: '?L///L//L‘)/L—«

Signature of affplicant or Representative

ﬂl’lé%(/&f%/é Date: 04’/10/?50/&'
for luleill ba-d Sum e

Attachment A
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INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue — Loveland, Colorado 80537
P: 970-669-0516 — F: 970-635-9775
E: intermill@qwestoffice.net

P-12-7131
April 9, 2012

PROPERTY DESCRIPTION FOR A PROPOSED EASEMENT VACATION BEING A
PORTION OF LOT 39, BLOCK 1, ALFORD LAKE FIRST SUBDIVISION
TO THE CITY OF LOVELAND, COUNTY OF LARIMER, STATE OF COLORADO

That portion of Lot 39, Block 1, ALFORD LAKE FIRST SUBDIVISION to the City of
Loveland, County of Larimer, State of Colorado being more particularly described as
follows:

Considering the Southeasterly line of said Lot 39, Block 1, ALFORD LAKE FIRST
SUBDIVISION as bearing North 64°47°30” East and with all bearings contained herein
relative thereto:

Beginning at the Southwest corner of said Lot 39, Block 1, ALFORD LAKE FIRST
SUBDIVISION; thence along the Southeasterly line of said Lot 39, Block 1, ALFORD
LAKE FIRST SUBDIVISION North 64°47°30” East 42.00 feet; thence departing said
Southeasterly line of said Lot 39, Block 1, ALFORD LAKE FIRST SUBDIVISION
North 25°12°30” West 1.50 feet to the TRUE POINT OF BEGINNING; thence
continuing North 25°12°30” West 3.50 feet, more or less, to a point on the Northwesterly
line of an existing Drainage and Utility Easement; thence along said Northwesterly line
of an existing Drainage and Utility Easement North 64°47°30” East 35.00 feet; thence
departing said Northwesterly line of an existing Drainage and Utility Easement South
25°12°30” East 3.50 feet; thence South 64°47°30” West 35.00 feet to the TRUE POINT
OF BEGINNING.

Containing 122.5 Square Feet, more or less.

PREPARED BY AND ON BEHALF OF:

INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue

Loveland, Colorado 80537

P: 970-669-0516

F: 970-635-9775

E: intermill@qwestoffice.net

Robert George Persichitte
Colorado PLS 34174

Date: 0?’:/07_/ P}z

\HAL\prj\P-7131-Robbins\doc\EASEMENT VACATION INITIAL SUBMITTAL\VACATION LEGAL.doc
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INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue — Loveland, Colorado 80537
P: 970-669-0516 — F: 970-635-9775
E: intermill@qwestoffice.net

P-12-7131
April 9,2012

City of Loveland, Colorado

Development Services — Current Planning
500 East 3" Street

Loveland, Colorado 80537

RE: PROPOSED EASEMENT VACATION - PORTION OF LOT 39, BLOCK 1, ALFORD
LAKE FIRST SUBDIVISION, CITY OF LOVELAND, COLORADO

To Whom It May Concern:

This letter is being prepared on behalf of Dennis Robbins Carpentry, Inc. (Attn: Dennis
Robbins), the applicant, and shall act as a letter of request and explanation for a proposed
Drainage and Utility Easement Vacation Request. Dennis Robbins Carpentry, Inc. is the owner
of that certain property legally known as Lot 39, Block 1, ALFORD LAKE FIRST
SUBDIVISION to the City of Loveland, County of Larimer, State of Colorado. The property is
commonly known as 5285 Crabapple Court, Loveland, Colorado 80538.

Dennis Robbins Carpentry, Inc. is requesting the vacation of a portion of an existing Five
(5) Foot wide Drainage and Utility Easement dedicated with the Final Plat of said Alford Lake
First Subdivision. This easement was dedicated with the Final Plat of said Alford Lake First
Subdivision to allow area for utility line installation and to create an easement corridor to carry
drainage runoff water(s) away from residential structures along the platted lot lines.

The site currently contains an existing single-family residence. The owner and applicant
for this vacation request; Dennis Robbins Carpentry, Inc. being represented by Dennis Robbins,
constructed the existing single-family residence on the lot. An error+in the initial layout of the
foundation for the existing single-family residence inadvertently placed the structure within the
platted Drainage and Utility Easement along the Southeasterly property line of the subject lot.
Subsequently, this also led to the structure being erroneously constructed within the required
setback along this property line. A separate Setback Variance Request is being submitted and
reviewed concurrently with this easement vacation request.

Due to the construction error for the existing single-family residence, Mr. Robbins is now
applying for this easement vacation request to correct the error of the structure being placed in
the existing Drainage and Utility Easement, for himself and the future property owners. To the
best of our knowledge, and as evidenced by utility locates being performed on the property, no
utility main lines serving this property or adjacent properties are installed within the portion of
the Drainage and Utility Easement area to be vacated. The side lot drainage corridor to carry
drainage runoff water(s) away from residential structures along the platted lot lines should not be

\HAL\prj\P-7131-Robbins\doc\VACATION REQUEST LETTER.doc |
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affected due to the minor amount of drainage runoff water(s) being conveyed through this
portion of the existing Drainage and Utility Easement.

Please review this letter and the accompanying documents for this Drainage and Utility
Easement Vacation request during regularly scheduled staff review schedules. As always, if any
City of Loveland staff members have any questions, concerns or desire additional information on
this request, please feel free to call myself at (970) 669-0516 or Mr. Robbins at (970) 566-4111.

Respectfully Submitted,

INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue

Loveland, Colorado 80537

P: 970-669-0516

F: 970-635-9775

E: rob.ils@qwestoffice.net

Robert G. Persichitte
For and On Behalf Of
Dennis Robbins Carpentry, Inc.

\HAL\prj\P-7131-Robbins\doc\VACATION REQUEST LETTER.doc 9

.24




INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue — Loveland, Colorado 80537
P: 970-669-0516 — F: 970-635-9775
E: intermill@qwestoffice.net

P-12-7131
April 9,2012

City of Loveland, Colorado

Development Services — Current Planning
500 East 3" Street

Loveland, Colorado 80537

RE: PROPOSED EASEMENT VACATION - PORTION OF LOT 39, BLOCK 1, ALFORD
LAKE FIRST SUBDIVISION, CITY OF LOVELAND, COLORADO

To Whom It May Concern:

This letter is being prepared on behalf of Dennis Robbins Carpentry, Inc. (Attn: Dennis
Robbins), the applicant, and shall act as a letter of request and explanation for a proposed
Drainage and Utility Easement Vacation Request. Dennis Robbins Carpentry, Inc. is the owner
of that certain property legally known as Lot 39, Block 1, ALFORD LAKE FIRST
SUBDIVISION to the City of Loveland, County of Larimer, State of Colorado. The property is
commonly known as 5285 Crabapple Court, Loveland, Colorado 80538.

Dennis Robbins Carpentry, Inc. is requesting the vacation of a portion of an existing Five
(5) Foot wide Drainage and Utility Easement dedicated with the Final Plat of said Alford Lake
First Subdivision. This easement was dedicated with the Final Plat of said Alford Lake First
Subdivision to allow area for utility line installation and to create an easement corridor to carry
drainage runoff water(s) away from residential structures along the platted lot lines.

The site currently contains an existing single-family residence. The owner and applicant
for this vacation request; Dennis Robbins Carpentry, Inc. being represented by Dennis Robbins,
constructed the existing single-family residence on the lot. An error+in the initial layout of the
foundation for the existing single-family residence inadvertently placed the structure within the
platted Drainage and Utility Easement along the Southeasterly property line of the subject lot.
Subsequently, this also led to the structure being erroneously constructed within the required
setback along this property line. A separate Setback Variance Request is being submitted and
reviewed concurrently with this easement vacation request.

Due to the construction error for the existing single-family residence, Mr. Robbins is now
applying for this easement vacation request to correct the error of the structure being placed in
the existing Drainage and Utility Easement, for himself and the future property owners. To the
best of our knowledge, and as evidenced by utility locates being performed on the property, no
utility main lines serving this property or adjacent properties are installed within the portion of
the Drainage and Utility Easement area to be vacated. The side lot drainage corridor to carry
drainage runoff water(s) away from residential structures along the platted lot lines should not be

\HAL\prj\P-7131-Robbins\doc\VACATION REQUEST LETTER.doc |
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affected due to the minor amount of drainage runoff water(s) being conveyed through this
portion of the existing Drainage and Utility Easement.

Please review this letter and the accompanying documents for this Drainage and Utility
Easement Vacation request during regularly scheduled staff review schedules. As always, if any
City of Loveland staff members have any questions, concerns or desire additional information on
this request, please feel free to call myself at (970) 669-0516 or Mr. Robbins at (970) 566-4111.

Respectfully Submitted,

INTERMILL LAND SURVEYING, INC.
1301 North Cleveland Avenue

Loveland, Colorado 80537

P: 970-669-0516

F: 970-635-9775

E: rob.ils@qwestoffice.net

Robert G. Persichitte
For and On Behalf Of
Dennis Robbins Carpentry, Inc.

\HAL\prj\P-7131-Robbins\doc\VACATION REQUEST LETTER.doc 9
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North Star

design

700 Automation Drive, Unit |
Windsar, CO 80550

Phone; 970-686-6939

Fax: 970-686-1183

Stormwater Engineering
City of Loveland

410 East 5" Street
Loveland, CO 80537

May 14, 2012
To Whom It May Concern:

This letter is in reference to the Lot Grading Certification for Lot 38, Block 1 of Alford Lake
First Subdivision (5285 Crabapple Court).

The foundation for this lot was incorrectly located by the contractor and encroaches on the
existing drainage and utility easement on the south lot line. The corner that intrudes on the
easement creates the high point on the south lot line (elevation 76.2) causing the lot runoff to
flow southwest to Crabapple Court (elevation 75.2) and northeast to the existing concrete pan
(elevation 68.0). Because of this, the encroachment will not impact the drainage for this lot.

This letter does not address potential utility issues created by vacating a portion of the easement
or setback considerations for the adjacent lot.

If there are questiom\s‘,i gl gggfi:’?ntact me at 970-686-6939.
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Civic Center e 500 East 3" Street o Loveland, Colorado 80537
(970) 962-2346 ¢ FAX (970) 962-2945 ¢ TDD (970) 962-2620

CITY OF LOVELAND
DEVELOPMENT SERVICES DEPARTMENT

City of Loveland

AGENDA ITEM: 4

MEETING DATE: 8/21/2012

TO: City Council

FROM: Greg George, Development Services Department
PRESENTER: Brian Burson, Current Planning Division

TITLE:

An ordinance vacating a portion of a public right-of-way adjacent to Lot 1, Harlow Addition, City
of Loveland, Larimer County, Colorado.

RECOMMENDED CITY COUNCIL ACTION:

Move to make the findings in Section VIl of the July 23, 2012 Planning Commission staff report,
and adopt on first reading an ordinance vacating a portion of a public right-of-way in the Harlow
Addition to the City of Loveland, Larimer County, Colorado.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

DESCRIPTION:

This is a public hearing to consider a legislative action to vacate a portion of a public right-of-
way in the Harlow Addition to the City of Loveland. The applicant is First Bank. Conditions
recommended by the Planning Commission on July 23, 2012 have been incorporated into the
ordinance.

BUDGET IMPACT:

L] Positive

L] Negative

Neutral or negligible

SUMMARY:

First Bank, located at the southeast corner of West Eisenhower Boulevard and North Taft
Avenue, proposes to raze their existing building and redevelop a new bank building on the site,
with increased floor area and increased drive-up service. The proposed vacation is required to
accommodate plans to provide adequate access and circulation on the redeveloped site.



The Planning Commission held a public hearing for the application on July 23, 2012. The
Planning Commission recommended, by unanimous vote on the Consent Agenda, that City
Council approve the vacation, subject to the conditions in Section IX of the July 23, 2012
Planning Commission staff report.

REVIEWED BY CITY MANAGER: A)Wﬁwﬂc

LIST OF ATTACHMENTS:
A. Ordinance
B. August 21, 2012 staff memorandum
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FIRST READING: August 21, 2012

SECOND READING:

ORDINANCE NO.

AN ORDINANCE VACATING A PORTION OF A PUBLIC RIGHT-OF-WAY
ADJACENT TO LOT 1, HARLOW ADDITION, CITY OF LOVELAND, LARIMER
COUNTY, COLORADO

WHEREAS, the City Council, at a regularly scheduled meeting, considered the vacation
that portion of the public right-of-way described below, located adjacent to Lot 1 of the Harlow
Addition, City of Loveland, Larimer County, Colorado; and

WHEREAS, the City Council finds and determines that, upon satisfaction of the
conditions set forth below, no land adjoining any right-of way to be vacated will be left without
an established public or private right-of-way or easement connecting said land with another
established public or private right-of-way or easement; and

WHEREAS, the City Council finds and determines that, upon satisfaction of the
conditions set forth below, that portion of the public right-of-way to be vacated is no longer
necessary for the public use and convenience; and

WHEREAS, the City Council further finds and determines that the application filed at
the Development Center was signed by the owners of more than 50% of property abutting the
easement to be vacated.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
LOVELAND, COLORADO:

Section 1. That the City Council hereby adopts and makes the findings set forth
above.

Section 2. That, based on the City Council’s findings described above and subject to
the conditions precedent set forth in Section 3 below, the following described portion of public
right-of-way be and the same is hereby vacated:

A PARCEL OF LAND BEING ALL OF THE ALLEY ADJACENT TO LOT 1, HARLOW
ADDITION (RECEPTION NO. 736774), BEING LOCATED IN THE NORTHWEST
QUARTER OF SECTION 14, TOWNSHIP 5 NORTH, RANGE 69 WEST OF THE
SIXTH PRINCIPAL MERIDIAN, CITY OF LOVELAND, COUNTY OF LARIMER,
STATE OF COLORADO BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT THE NORTHWESTERLY MOST CORNER OF LOT 1 IN SAID
HARLOW ADDITION; THENCE ALONG THE EASTERLY LINE OF SAID ALLEY
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AND THE WESTERLY LINE OF SAID LOT 1 S00°24°40”W, 123.28 FEET TO THE
SOUTHWESTERLY MOST CORNER OF SAID LOT 1; THENCE LEAVING THE
EASTERLY LINE OF SAID ALLEY N89°35°20”W, 20.00 FEET TO THE WESTERLY
LINE OF SAID ALLEY AND THE EASTERLY LINE OF LOT 10 OF SAID HARLOW
ADDITION; THENCE ALONG THE WESTERLY LINE OF SAID ALLEY AND THE
EASTERLY LINE OF SAID LOT 10 NO00°24’40”E, 123.04 FEET TO THE
NORTHEASTERLY MOST CORNER OF SAID LOT 10 AND THE SOUTHERLY
RIGHT-OF-WAY LINE OF U.S. HIGHWAY 34 (WEST EISENHOWER BOULEVARD);
THENCE ALONG SAID SOUTHERLY RIGHT-OF-WAY LINE N89°43°40”E, 20.00
FEET TO THE TRUE POINT OF BEGINNING. SAID PARCEL CONTAINS 2,463
SQUARE FEET (0.0565 ACRES), MORE OR LESS.

BASIS OF BEARINGS: ASSUMING THE WEST LINE OF THE NORTHWEST
QUARTER OF SECTION 14, TOWNSHIP 5 NORTH, RANGE 69 WEST, AS BEARING
S00°24°40"W BEING A GRID BEARING OF THE COLORADO STATE PLANE
COORDINATE SYSTEM, NORTH ZONE, NORTH AMERICAN DATUM 1983/2007, A
DISTANCE OF 2635.37 FEET WITH ALL OTHER BEARINGS CONTAINED HEREIN
RELATIVE THERETO.

Section 3. That as provided in Sections 16.36.050 and 16.36.060 of the Loveland
Municipal Code and in order to preserve and promote the public health, safety and welfare of the
inhabitants of the city and the public generally, the vacation of a portion of the public right-of-
way as set forth in Section 2 above shall not be effective until all of the following conditions
precedent (the “Conditions™) have been satisfied:

a. The property owner has constructed, in accordance with all of the ordinances and
regulations of the City and at its sole cost and expense, a paved public access and
emergency access way to replace and widen the vacated alley right of way in the
location depicted on Exhibit A attached hereto and incorporated herein (the “Public
Access Way™); and

b. The City Engineer has determined that construction of the Public Access Way has
been satisfactorily completed in accordance with all of the ordinances and regulations
of the City; and

c. A Grant of Easement, in the form and substance attached hereto as Exhibit B and
incorporated herein (the “Easement”), for the Public Access Way granting a public
access, emergency access and utility easement has been duly executed and delivered
to the City Current Planning Division; and

d. The Current Planning division has accepted the Easement and has recorded the
Easement and this Ordinance in the real property records of the Larimer County Clerk
and Recorder.

No certificate of occupancy for any new building or structure on Lots 9 and 10 of the Harlow
Addition shall be issued by the City until the foregoing Conditions have been fully satisfied.
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Section 4. That as of the date and time when the Easement has been accepted and the
Easement and this Ordinance have been recorded by the City, the Conditions shall be deemed
satisfied and the vacation of a portion of the public right-of-way set forth in Section 2 above
shall be effective and, subject to compliance with the ordinances and regulation of the City, a
certificate of occupancy for the proposed new building on Lots 9 and 10, Harlow Addition to the
City of Loveland, Larimer County Colorado may thereafter be issued.

Section 5. That as provided in City Charter Section 4-9(a)(7), this Ordinance shall be
published by title only by the City Clerk after adoption on second reading unless the Ordinance
has been amended since first reading in which case the Ordinance shall be published in full or
the amendments shall be published in full.

Section 6. This Ordinance shall be in full force and effect ten days after its final
publication, as provided in City Charter Section 4-8(b).

ADOPTED this___ day of , 2012.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk

APPROVED AS TO FORM:

et S

De, uty/ ity Attorney
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EXHIBIT B

GRANT OF EASEMENT

THIS INDENTURE, made this___ day of , 2012, by and between
FIRST BANK, a , Whose address is ,
Loveland, CO [insert zip] as Grantor, and the CITY OF LOVELAND, COLORADO, a
municipal corporation, hereinafter referred to as “City”,

WITNESSETH:

FOR GOOD AND VALUABLE CONSIDERATION, the receipt of which is
hereby acknowledged, Grantor has this day bargained and sold, and by these presents
does bargain, sell, convey, transfer and deliver unto the City, its successors and assigns, a
non-exclusive Public Access, Emergency Access, and Utility Easement in, over and
across the real estate hereinafter described (the “Easement”).

The term “Public Access” shall mean and include the perpetual right to enter
upon said property at any time for use as a right of way for vehicular and pedestrian
access by the public in, over, and across the Easement.

The term”Emergency Access” shall mean and include the perpetual right to enter
upon said property at any time for use as a right of way for access over and across the
Easement by local, state or federal emergency response agencies and any entity
responding at the direction of such an agency.

The term “Utility” as used herein shall mean and include the perpetual right to
enter upon said property at any time that the City may see fit, and to construct and install
City owned utility systems in, through, and under the Easement and to repair, replace,
relocate, inspect, operate and maintain said City owned utility systems provided,
however, that City shall restore the ground surface to its prior condition after disturbing
the same. The term “City-owned utility systems,” as used herein, shall include above and
below ground wires, lines, cables, ducts, pipes, pedestals, risers, poles, vaults, manholes,
fire hydrants, and other equipment, appurtenances, and structures associated with Electric,
Water, Stormwater, and Sanitary Sewer purposes and which are owned and operated by
the City. Grantor further agress that any above or below ground private utility systems
and appurtenances and other above or below ground permanent or substantial structures
not owned and maintained by the City shall not be installed or encroach upon any portion
of the Easement unless first approved otherwise by the City.

.34



Grantor shall, in accordance with the ordinances and regulations of the City,
construct surface improvements located on the Easement as necessary and appropriate for
for Public Access and Emergency Access and shall maintain such improvements in good
condition and repair and free of obstruction at all times. All responsibility and cost of
construction, operation, maintenance, repair, and reconstruction of surface improvements
located on the Easement for Public Access and Emergency Access shall be borne by the
Grantor, its heirs, successors and assigns. Except as expressly provided herein, the City of
Loveland shall have no obligation for construction, operation, maintenance, repair or
reconstruction of surface improvements located on the Easement for Public Access and
Emergency Access.

The Easement for right of way hereby granted, situated in the City of Loveland,
County of Larimer, State of Colorado is described on the attached Exhibit ‘A’ and further
depicted on the attached Exhibit ‘B’ both of which are incorporated herein by reference.

TO HAVE AND TO HOLD said Easement for right of way unto the City, its
successors and assigns forever.

Grantor does hereby covenant with the City that it is lawfully seized and
possessed of the real property above described, that it has a good and lawful right to
convey the Easement for right of way herein granted, that the said Easement for right of
way is free and clear of all encumbrances, and that it will forever warrant and defend the
title thereto against lawful claims of all persons whomsoever.

IN WITNESS WHEREOF, the Grantor has executed this Grant of Easement the
day and year first above written.

[Remainder of Page Intentionall Blank]
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Grantor:
FIRST BANK,
a

By:

Print Name & Title:

STATE OF COLORADO )
) SS
COUNTY OF LARIMER )

The foregoing instrument was acknowledged before me this day of :

2012, by as

Witness my hand and official seal.
My commission expires:

Notary Public

of First Bank, a
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CITY OF LOVELAND

Official
Acceptance:

Name

ATTEST:

City Clerk

APPROVED AS TO FORM:

Deputy City Attorney

Title

Date
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EXHIBIT ATO GRANT OF EASEMENT
LEGAL DESCRIPTION OF EASEMENT

A PARCEL OF LAND BEING ALL OF THE ALLEY ADJACENT TO LOT 1,
HARLOW ADDITION (RECEPTION NO. 736774), BEING LOCATED IN THE
NORTHWEST QUARTER OF SECTION 14, TOWNSHIP 5 NORTH, RANGE 69
WEST OF THE SIXTH PRINCIPAL MERIDIAN, CITY OF LOVELAND, COUNTY
OF LARIMER, STATE OF COLORADO BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWESTERLY MOST CORNER OF LOT 1 IN SAID
HARLOW ADDITION; THENCE ALONG THE EASTERLY LINE OF SAID ALLEY
AND THE WESTERLY LINE OF SAID LOT 1 S00°24°40”W, 123.28 FEET TO THE
SOUTHWESTERLY MOST CORNER OF SAID LOT 1; THENCE LEAVING THE
EASTERLY LINE OF SAID ALLEY N89°35°20”W, 20.00 FEET TO THE WESTERLY
LINE OF SAID ALLEY AND THE EASTERLY LINE OF LOT 10 OF SAID HARLOW
ADDITION; THENCE ALONG THE WESTERLY LINE OF SAID ALLEY AND THE
EASTERLY LINE OF SAID LOT 10 NO00°24’40”E, 123.04 FEET TO THE
NORTHEASTERLY MOST CORNER OF SAID LOT 10 AND THE SOUTHERLY
RIGHT-OF-WAY LINE OF U.S. HIGHWAY 34 (WEST EISENHOWER
BOULEVARD); THENCE ALONG SAID SOUTHERLY RIGHT-OF-WAY LINE
N89°43’40”E, 20.00 FEET TO THE TRUE POINT OF BEGINNING. SAID PARCEL
CONTAINS 2,463 SQUARE FEET (0.0565 ACRES), MORE OR LESS.

BASIS OF BEARINGS: ASSUMING THE WEST LINE OF THE NORTHWEST
QUARTER OF SECTION 14, TOWNSHIP 5 NORTH, RANGE 69 WEST, AS
BEARING S00°24°40”"W BEING A GRID BEARING OF THE COLORADO STATE
PLANE COORDINATE SYSTEM, NORTH ZONE, NORTH AMERICAN DATUM
1983/2007, A DISTANCE OF 2635.37 FEET WITH ALL OTHER BEARINGS
CONTAINED HEREIN RELATIVE THERETO.
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EXHIBIT B TO GRANT OF EASEMENT
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DEVELOPMENT SERVICES
Current Planning

500 East Third Street, Suite 310 « Loveland, CO 80537
: (970) 962-2523 » Fax (970) 962-2945 « TDD (970) 962-2620
City of Loveland www.cityofloveland.org
T R T e T T ST e e S I RN Rl

MEMORANDUM

TO: City Council
FROM: Brian Burson, Current Planning Division
DATE: August 21, 2012
SUBJECT: Vacation of a portion of public alley right-of-way in the Harlow Addition
l. EXHIBITS
A. July 23, 2012 Planning Commission hearing agenda
B. July 23, 2012 Planning Commission staff report including:
1. Applicant's Vacation request
2. Vacation exhibit and legal description
3. Neighborhood context map
4. Harlow Addition annexation map (for information only)
5. Draft amended plat for First Bank site, incorporating the vacated alley (for information only)
6. Draft Site Development Plan for bank redevelopment (for information only)

1. EXECUTIVE SUMMARY

A. Project Description

The City Council public hearing is to consider vacation of the northern 123 feet of the public alley
right-of-way lying along the west edge of Lot 1, Block 1, of the Harlow Addition to the City of
Loveland. The existing alley right-of-way is platted as 20 feet wide, connecting to the south side of
West Eisenhower Boulevard and extending south approximately 460 feet. It is a dead-end alley, not
connecting to any other public street or alley to the south.

The First Bank, located at the southeast corner of West Eisenhower Boulevard and North Taft Avenue,
proposes to raze their existing building, and redevelop a new bank building on the site, with increased
floor area and increased drive-up service. Associated plans and an amended plat are also undergoing
City review (see Attachment #4 of Exhibit B). Adequate access and circulation for the bank requires
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access to West Eisenhower. The current site has a private access onto West Eisenhower, as well as the
existing alley, abutting the east side of the bank property, and providing access to a portion of their
private parking. As part of the redevelopment, the westernmost drive access to West Eisenhower will
be closed, and all access combined onto the alley.

The Applicant proposes to vacate this portion of the public alley ROW and convert it to a shared
access easement. This will be dedicated as a new access easement to replace the alley. Only that
portion of the alley adjacent to the bank will be vacated and replaced. This access will continue to be
used for access to the bank, and for access for emergency services, utilities, and legal access to all the
properties south of the bank that have historically had the benefit and enjoyment of this alley. The new
public access easement will rejoin the historic alley ROW and continue south as always, resulting in no
noticeable change, except that the new access easement will be slightly widened and repaved (see
Attachment #6 of Exhibit B). Transportation, Fire and utility staff support the application, with the
recommended conditions

B. Vicinity Map

\WestiEisenhoweRBIVdR

+

FirstBank of
Northern Colorado
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C. Alley vacation Exhibit
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D. Findings

City staff has reviewed the application and believes that all required findings can be made, with emphasis on the
following:

e That no land adjoining the right-of-way to be vacated is left without an established public or
private right-of-way or easement connecting said land with another established public or
private right-of-way or easement.



e That the right-of-way to be vacated is no longer necessary for the public use and convenience.

(For further analysis, please see the July 23, 2012 Planning Commission staff report included with this staff
memorandum as Exhibit B.)

E. Key Issues

Staff has reviewed the application the basis of all applicable City codes and standards, and believes that all key
issues have been resolved based on the City Comprehensive Plan, codes, and standards.

F. Planning Commission Recommendation

The Planning Commission held a public hearing for the application on July 23, 2012. The matter was included
in the Consent Agenda of the Planning Commission meeting, and there was no request to remove it for
discussion or gquestions. Planning Commission voted to recommend approval of the vacation by unanimous vote
on the Consent Agenda. The July 23, 2012 Planning Commission agenda is included with this staff
memorandum as Exhibit A.

G. Subsequent to Planning Commission

Since the Planning Commission hearing, staff has received no further information, questions or concerns from
the Applicant, the neighborhood or the general public.

1. RECOMMENDED CONDITIONS

City staff and the Planning Commission recommend the following condition be made part of any approval of the
vacation application. This condition has been incorporated into the vacation ordinance. By adopting the
ordinance, City Council will automatically adopt this condition.

Current Planning:

1. The property owner shall dedicate to the City, at his/her sole expense, a public easement for
access, emergency access and utility easement to replace and widen the vacated alley right-of-way, as
shown on Attachment #5 of Exhibit B of this report. In addition, no Certificate of Occupancy for the
new building shall be issued by the City until this public easement has been dedicated and recorded.
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City of Loveland

LOVELAND PLANNING COMMISSION MEETING
AGENDA
Monday, July 23, 2012
500 E. 3" Street — Council Chambers
Loveland, CO 80537

THE CITY OF LOVELAND DOES NOT DISCRIMINATE ON THE BASIS OF DISABILITY, RACE,
CREED, COLOR, GENDER, SEXUAL ORIENTATION, RELIGION, AGE, NATIONAL ORIGIN OR
ANCESTRY IN THE PROVISION OF SERVICES. FOR DISABLED PERSONS NEEDING REASONABLE
ACCOMODATIONS TO ATTEND OR PARTICIPATE IN A CITY SERVICE OR PROGRAM, CALL 962-
2523 OR TDD 962-2620 AS FAR IN ADVANCE AS POSSIBLE.

l. CALL TO ORDER
Il.  PLEDGE OF ALLEGIANCE

I1l. REPORTS:
a. Citizen Reports

This is time for citizens to address the Commission on matters not on the published agenda.
b. Staff Matters
C. Committee Reports

d. Commission Comments

Policy matters, directions to staff, etc.

IV. CONSENT AGENDA:
The consent agenda includes items for which no discussion is anticipated. However, any Commissioner,
staff member or citizen may request and effect removal of an item from the consent agenda for
discussion. Items removed from the consent agenda will be heard at the beginning of the regular
agenda.

Public hearings remaining on the Consent Agenda are considered to have been opened and closed, with
the information furnished in connection with these items considered as the only evidence presented.

Adoption of the items remaining on the Consent Agenda is considered as adoption by the Planning
Commission and acceptance by the Applicant of the staff recommendation for those items.

EXHIBIT A
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V.

VI.

CONSENT AGENDA:

1.

ADJOURNMENT

Harlow Addition Alley ROW Vacation.

This is a public hearing item to consider vacation of a portion of public alley right-of-way located
in the Harlow Addition. The First Bank proposes to raze their existing building, and redevelop a
new bank building on the site, with increased floor area and increased drive-up service.
Associated plans and an amended plat are undergoing City review. The Applicant proposes to
vacate the public alley ROW and designate it as a shared access easement. The Applicant will
dedicate a new public shared access, emergency access and utility easement to replace the alley.
Only that portion of the alley adjacent to the bank will be vacated and replaced. This access will
continue to be used for access to the bank, and for access for emergency services, utilities, and
legal access to all the properties south of the bank that have historically had the benefit and
enjoyment of this alley.

EXHIBIT A




Development Services

Current Planning
500 East Third Sireet, Suite 310 « Loveland, CO 80537
(970) 962-2523 ¢ Fax (970) 962-2945  TDD (970) 962-2620

City of Loveland www.cityofloveland.org

Planning Commission Staff Report
July 23, 2012

Agenda #: Consent Agenda - 1 Staff Recommendation:
Subject to additional evidence presented at the

public hearing, City staff recommends the
Title: Harlow Addition Alley ROW following motion:

Vacation

Applicant:  First Bank Recommended Motion.:

Request: vacation of a portion of public alley 1. Move to make the findings listed in Section
ROW VIII. of this report dated July 23, 2012; and,

Location:  along the south side of West based on tho‘se findings, relcommend approval
Eisenhower, approximately 200 feet of the vacation of a portion of p ublic alley
east of North Taft Avenue right-of-way in the Harlow Addition, as

described in Attachment #2 of this staff

Staff Planner: Brian Burson report, and subject to the Condition in Section

IX. of this report.

Summary of Analysis

This is a public hearing item to consider vacation of a portion of public alley right-of-way located in the
Harlow Addition. The First Bank proposes to raze their existing building, and redevelop a new bank
building on the site, with increased floor area and increased drive-up service. Associated plans and an
amended plat are undergoing City review. Adequate access and circulation for the bank requires access to
West Eisenhower. The current site has a private access onto West Eisenhower as well as the existing alley
which provides access to a portion of their private parking. As part of the redevelopment, the westernmost
drive access to West Eisenhower will be closed, and all access combined onto the alley.

The Applicant proposes to vacate the public alley ROW and designate it as a shared access easement. The
Applicant will dedicate a new public shared access, emergency access and utility easement to replace the
alley. Only that portion of the alley adjacent to the bank will be vacated and replaced. This access will
continue to be used for access to the bank, and for access for emergency services, utilities, and legal
access to all the properties south of the bank that have historically had the benefit and enjoyment of this
alley. The new public access easement will rejoin the historic alley ROW and continue south as always,
resulting in no noticeable change, except that the new access easement will be slightly widened and
repaved. Transportation, Fire and utility staff support the application, with the recommended conditions.
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ATTACHMENTS:

e
1

Applicant's Vacation request

Vacation exhibit and legal description

Neighborhood context map

Harlow Addition annexation map (for information only)

Draft amended plat for First Bank site, incorporating the vacated alley (for information only)
Draft Site Development Plan for bank redevelopment (for information only)
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III. VACATION EXHIBIT:

— NORTHWEST CORNER
SECTION 14, T.5N., RG6IW.
FOUND 3" BRASS CAP
IN CONCRETE, [LLEGIBLE

$89744'21"W _5302.55"

NORTHEAST CORNER —

SECTION 14, T.5N., REGW. |
FOUND 3 1/4" ALUMINUM CAP
ON #6 REGAR, ILLEGIBLE

R "A___ O

~
T
™
CENTERLINE OF 20° WIDE -
EASEMENT TO CITY OF
LOVELAND FOR WATER MAIN
BOOK 5712, PAGE 26

‘ \ \
%

Lor g

BASIS OF BEARING
SO0°24°40"W 263537

- WEST QUARTER CORNER
SECTION 14, T.5N., RE9W.
FOUND 3 1,/4" ALUMINUM CAP
ON #6 REBAR, LS 20876

Lor 10

i
o s |

US HIGHWAY 34
W. EISENHOWER BLVD. /N89'43’40"E 20.00°

TPOB
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~
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1V. PROJECT DESCRIPTION:

Summary

The application proposes to vacate the northern 123 feet of the public alley right-of-way lying
along the west edge of Lot I, Block I, of the Harlow Addition to the City of Loveland. The
existing alley right-of-way is platted as 20 feet wide, connecting to the south side of West
Eisenhower Boulevard and extending south approximately 460 feet. It is a dead-end alley, not
connecting to any other public street or alley to the south.

The First Bank, located at the southeast corner of West Eisenhower Boulevard and North Taft
Avenue, proposes to raze their existing building, and redevelop a new bank building on the site,
with increased floor area and increased drive-up service. Associated plans and an amended plat
are also undergoing City review. (See Attachment #4.) Adequate access and circulation for the
bank requires access to West Eisenhower. The current site has a private access onto West
Eisenhower, as well as the existing alley, abutting the east side of the bank property, and
providing access to a portion of their private parking. As part of the redevelopment, the
westernmost drive access to West Eisenhower will be closed, and all access combined onto the
alley.

The Applicant proposes to vacate this portion of the public alley ROW and convert it to a shared
access easement. This will be dedicated as a new access easement to replace the alley. Only that
portion of the alley adjacent to the bank will be vacated and replaced. This access will continue
to be used for access to the bank, and for access for emergency services, utilities, and legal
access to all the properties south of the bank that have historically had the benefit and enjoyment
of this alley. The new public access easement will rejoin the historic alley ROW and continue
south as always, resulting in no noticeable change, except that the new access easement will be
slightly widened and repaved. Transportation, Fire and utility staff support the application, with
the recommended conditions

Action to be taken by the Planning Commission

Planning Commission must conduct a public hearing on the application and formulate a
recommendation which will be forwarded to the City Council, to be considered as part of their
subsequent public hearing, currently scheduled for August 7, 2012. Planning Commission's
consideration 1s legislative, meaning that the Planning Commission can make any reasonable
determination, without regard to any adopted City codes, standards or policies. However, if the
Planning Commission determines to recommend denial of the application, it is not within the
purview of the Planning Commission to grant or recommend access that is not in compliance
with adopted City codes, standards policies. Action on a vacation application can include
conditions of approval. Therefore Planning Commission can recommend conditions for the
application, which will be passed on to the City Council for the subsequent public hearing and
final decision. Staff has recommended conditions in Section IX. of this staff report.
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V.

KEY ISSUES:

City staff have reviewed the application on the basis of all applicable City policies, codes and
standards, including the findings necessary for approval of a public alley right-of-way vacation.
Staff believes that all key issues have been resolved through the review process. No
neighborhood meeting is required for the application, and none has been held.

YL

BACKGROUND:

December 1957 - approval of Harlow Addition

. STAFF, APPLICANT, AND NEIGHBORHOOD INTERACTION:

VII \ >

A.

Notification: An affidavit was received from Scott Paling of Martin & Martin Consulting
Engineers, certifying that on July 6, 2012, written notice was mailed to all owners of
property abutting the right-of-way to be vacated, as well as all other owners of other
property abutting the alley southward; and a sign was posted in a prominent location on the
edge of the right-of-way at least 15 days prior to the date of the Planning Commission
hearing. In addition, a notice was published in the Reporter Herald on July 7, 2012. All
notices stated that the Planning Commission would hold a public hearing on July 23, 2012.
This type of application does not constitute a "Development Plan", as it relates to written
notice requirements to owners of mineral estates; therefore, no notice was required, and no
element of mineral rights must be considered in the public hearing.

Neighborhood Response: No neighborhood meeting is required for the application, and
none has been held. Since establishing the public notices, staff has received no inquiries or
concerns from the neighborhood or general public.

VIII. FINDINGS AND ANALYSIS:

In reviewing the application, the Planning Commission must determine if the findings specified
in the Municipal Code can be met. These findings are listed in italicized font below, along with a
summary analysis provided by City staff. If, based on the submitted application, the Planning
Commission determines that the findings can be met, the Planning Commission may recommend
approval of the vacation application. If the Planning Commission determines that the findings
cannot be met, the Planning Commission must make different findings and recommend
disapproval of the vacation application.

1.

That no land adjoining any right-of-way or easement to be vacated is left without an
established public or private right-of-way or easement connecting said land with another
established public or private right-of-way or easement.
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Transportation Development Review: The applicant is proposing to replace the 20-foot wide
public alley with a 24-foot wide paved public access easement that is maintained by the property
owner. The vacation of the alley will not negatively impact access to the City’s public street
network as long as the proposed development replaces the alley with a public access easement
and a paved surface that is maintained by the property owner.

2. That the right-of-way or easement to be vacated is no longer necessary for the public use
and convenience.

Transportation Development Review: The applicant is proposing to replace the 20-foot wide
public alley with a 24-foot wide paved public access easement that is maintained by the property
owner. With this provision, this portion of the public alley is no longer needed for the public use
and convenience.

Water/Wastewater: The subject area to be vacated is the City’s current service area for both
water and wastewater. The Department finds that vacating the portion of the existing alley will
not impact the existing water and wastewater utility configuration within and adjacent to this
development, provided the vacated alley is reserved as a public utility easement. With this
provision, the existing alley to be vacated is no longer necessary for public use and convenience.

Power: The existing building at 1352 W. Eisenhower Blvd. is currently served by three phase
underground power from an underground vault located at the corner of W. Eisenhower Blvd. and
N. Taft Ave. An underground power line runs along the north property line from this vault at the
northwest corner of the existing lot to the west side of the alley. An underground/overhead power
line runs the length of the east boundary of the existing lot. The existing overhead portion of the
power line will need to undergrounded at the developers expense. Additionally, the overhead
electric service to the building at 1323 Harlow Ln. will need to be undergrounded at the
developer's expense. The proposed 24” ingress/egress & utility easement will be adequate for the
underground electric line.

Fire: The development proposes to provide an emergency access easement and roadway to
replace the vacated alley that currently connects to Eisenhower. This easement will
accommodate emergency vehicle access and turning movements to all properties currently
accessed by the alley. Therefore, vacation of the alley will not negatively impact fire protection
and is no longer needed for the use and convenience of the public.

Stormwater: The existing 20 foot wide ingress/egress & utility easement may be vacated along
with redevelopment of the subject property which accommodates storm drainage conveyance.

IX. RECOMMENDED CONDITIONS:

Current Planning:

L. The property owner shall dedicate to the City, at his/her sole expense, a public easement
for access, emergency access and utility easement to replace and widen the vacated alley right-
6
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of-way, as shown on Attachment #5 of this report. The City Council ordinance vacating the
alley right-of-way shall include provisions to assure that this is accomplished, to the full
satisfaction of the City, before said ordinance is recorded. In addition no Certificate of
Occupancy for the new building shall be issued by the City until this shared easement has been
dedicated and recorded.
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MARTIN /MARTIN

CONSLLTING ENGINEERS

April 11,2012

City of Loveland

Current Planning Division
500 East Third Street
Loveland, CO 80537
Attn: Mr. Brian Burson

RE: Alley Vacation Request

Dear Mr. Burson,

On behalf of the owner of the property located at 1352 West Eisenhower Boulevard, FIRSTBANK,
Martin/Martin Inc. is requesting a vacation of 2,463 square feet of alley from the City of Loveland.

With the redevelopment of the existing First Bank, site access will be located along the existing alley.
This access location will increase traffic on the alley and will cause the Alley ACF threshold to be
exceeded. Once the alley is vacated, a 24’ ingress/egress easement will replace the alley. A driveway cut
will be constructed at the previous alley cut to continue to provide ingress/egress for the residential
property owners to the south as well as the business customers

Please consider this request for the alley vacation, and call if you wish to discuss these items further. 1
can be reached at my direct line number; 720-544-5347,

Respectfully,

Y AWAR

Scott E. Paling, PE. 7/

12499 West CoLrax ¢ $.0. Box 151500 ¢ Lakewooo, coLorano 8 ATTACHMENT 1
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ALLEY VACATION
HARLOW ADDITION

A PARCEL OF LAND BEING ALL OF THE ALLEY ADJACENT TO LOT 1, HARLOW ADDITION
(RECEPTION NO, 736774), BEING LOCATED IN THE NORTHWEST QUARTER OF SECTION 14,
TOWNSHIP & NORTH, RANGE 69 WEST OF THE SIXTH PRINCIPAL MERIDIAN, CITY OF
LOVELAND, COUNTY OF LARIMER, STATE OF COLCORADG BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWESTERLY MOST CORNER OF L.OT 1 IN SAID HARLOW ADDITION,;
THENCE ALONG THE EASTERLY LINE OF SAID ALLEY AND THE WESTERLY LINE OF SAID LOT 1
S00°24'40"W, 123.28 FEET TO THE SOUTHWESTERLY MOST CORNER OF SAID LOT 1; THENCE
LEAVING THE EASTERLY LINE OF SAID ALLEY N89°35°20"W, 20.00 FEET TO THE WESTERLY LINE
OF SAID ALLEY AND THE EASTERLY LINE OF LOT 10 OF SAID HARLOW ADDITION; THENCE
ALONG THE WESTERLY LINE OF SAID ALLEY AND THE EASTERLY LINE OF SAID LOT 10
N00°24'40"E, 123.04 FEET TO THE NORTHEASTERLY MOST CORNER OF SAID LOT 10 AND THE
SOUTHERLY RIGHT-OF-WAY LINE OF U.5. HIGHWAY 34 (WEST EISENHOWER BOULEVARD);
THENCE ALONG SAID SOUTHERLY RIGHT-OF-WAY LINE N89°43°40"E, 20.00 FEET TO THE TRUE
POINT OF BEGINNING. SAID PARCEL CONTAINS 2,463 SQUARE FEET (0.0565 ACRES), MORE OR
LESS.

BASIS OF BEARINGS: ASSUMING THE WEST LINE OF THE NORTHWEST QUARTER OF SECTION
14, TOWNSHIP 5 NORTH, RANGE 89 WEST, AS BEARING S00°24’40"W BEING A GRID BEARING OF
THE COLORADO STATE PLANE COORDINATE SYSTEM, NORTH ZONE, NORTH AMERICAN
DATUM 1883/2007, A DISTANCE OF 2635.37 FEET WITH ALL OTHER BEARINGS CONTAINED
HEREIN RELATIVE THERETO.

PREPARED BY WAYNE W, HARRIS, P.E., P.L.S.
FOR AND ON BEHALF OF

MARTIN/MARTIN, INC.

12499 WEST COLFAX AVENUE

LAKEWOOD, COLORADO 80215

MARCH 13, 2012

ATTACHMENT 2
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ALLEY VACATION
PART OF ALLEY IN HARLOW ADDITION
LOCATED IN THE NORTHWEST QUARTER OF SECTION 14, TOWNSHIP 5 NORTH,
RANGE 69 WEST OF THE SIXTH PRINCIPAL MERIDIAN,
CITY OF LOVELAND, LARIMER COUNTY,

NORTHWEST CORNER
SECTION 14, T.5N., RE9W. COLORADRO NORTHEAST CORNER
FOUND 3" BRASS CAP SECTION 54, T.5MN., REGW.
IN CONCRETE, IIEGIBLE FOUND 3 1/4" ALUMINUM CAP
ON ,flb‘ REBAR, ILLEGIBLE
S89°44'21"W 5302.55° A &
A 4 45
US HIGHWAY 34
hg W. EISENHOWER EBLVD. /N89'43 40"E 20.00
o ! - T T
~ ~ ™~
~. N
™~ ~
CENTERLINE OF 20° WIDE — ™~ ~{
EASEMENT TO CITY OF S :
LOVELAND FOR WATER MAIN ~

BOOK 512, FAGE 26

i

Lor g

BASIS OF BEARING
00'24'40"E 123,04

S00°24'40™W 263537

i
|

WEST QUARTER CORNER
SECTION 14, T.5N., RE69W.
FOUND 3 7/4" ALUMINUM CAP
ON #6 REBAR, LS 20876

I Lor 1o A \
ﬁ "NB89'35'20"W 20.00" sor1 2

F;E; REV: MAY 22, 2012

0 15 30 MARCH 07, 2012
SCALE: 1"=30

s MARTIN / MARTIN

DONSULTING ENGINEERS

THIS EXHIBIT DOES NOT REPRESENT A
MONUMENTED SURVEY. IT IS INTENDED ONLY 2 Wenr SoLra Ave,
T0 DEPICT THE ATTACHED DESCRIPTION. Laxewsos, CO 80215

303.431.6100
FaX 303.431.4028
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The Internal LOGIC System

Find Address

. Click here for search tips
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Use Auto Complete
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HARLOW ADDITION

TO THE CITY COF LCVELAND COLORADO.
The vndersigned berng the owners of The follow:rg

described property, to-wit:—

Beginaing at a point on the West [ine of

Section 14, Township & MNorth, Range 69 wesit

of- the 6th.P. M., 42 feet, Scuth of the North-
west corner of said Section 14, thence Sovith
0°45' West along 1he west lime of said

Section 14, 505,5 Jeet 7o the ,ﬂpr-fbwesfer!y
corner of the Lochi-Mount Addition fo #he City
of Loveland., Colorado; thence Eoasr 400. feel
along the North line of said Loch-Mount Addifron
to the center {trre of Harlcw Lone; thence North
0°a5' Egst 100, feet ; thence Fast 213.0 feel
also alorng the North aide of sard Loch-riount
Addition ; thence North ©°45 East R883. feet 1o a
pornt on the Sovth Irne of the State Highwey
right of woy ; thence Northwesterly olosng

a curve fo 7he leff havirng a radids of 915

Feel ro a point £35.Feet S. 89°56" Fast of

the point of bequnning; thence North 69°5¢ wes/
235. feer fo the porn? of beginning.

do hereby subdivide the Same info lots and plat the same ond dedicale
vhe Same as Harrow ApoiTion fo fhe City of Loveland. Colorado;

the vndersigned do hereby confirm and recognize the Jot lines, fof

numbers and area of lots ome. to eight-A botk inclusive on the

Within

Plat as being the same identical lots as shown on Plal of

HAariLow SusDivISION herefofore Fried and the uvndersigned do hereby
SFare That the wilttin Plar of Harfow Addition Shall scvwercede thHe 1o o

Plat of Harlow Sebdivision- .

The w:der.‘%/gz{:ed bereby dedicate 7o rhe poblic all s5freets,

and easements as Showsn onm The plat pervero atlached.
In Witness WHEREQF 7he tridersigired have herevnto sel

alleys

Fherr i

£LAa3r

85,0

FB8E. ¢
: kands and Seals

v

N 0°95'E

850

08 O

AL,

HOUNT,

LOCH -

Easr 230

Fhis [J”L‘ day of October. A.D.

/1957

"CERTIFICATE

l, G.E.Dallemand, City engineer of the Ci7y of Lovelandl
Colo. do hercdy cirtify et fhe aWtacked Flat shows the Trve’
lfocarion of the properly described awd wlatfed as the "HarLow
Aoorition " 1o the City of Leoveland ., Colo. with respect Fo #he
Locr-MHovn? Additiorn, and with respect fo the cemmen corner
of .Sectron 10-//-/4-/15 Teop, SN KRng 69 w. of 6% F. M,

T Rl

city Engrrecr

Oclober )5, 1957

Dave

7Ty Cogoyyrac=n expices

dprd R A A

STATE OF coLorADPO) ,,
COUNTY OF LARIMER

The foregoaing [nsfrument was ackaomledged before ma
Heis 155 day of CeTober A.D 1957 by Foy 5 Heciem, Tadl Heneiy
Helew £. Heanip, ~Ofiver N Craten, Bertis A Coatem Lomes B Efya, Horry Sevaer, i
E.rt Aalbeirs, Freda .Adkims | Clark Wiwdow, Harsory Werde w. % :

Witmness oty hond and off rccal seaf

.57
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AMENDED PLAT OF HARLOW ADDITION

HARLOW ADDITION - AMENDED PLAT #1

BEING A LOT MERGER OF LOT 9, PORTIONS OF LOT 10, AND THE ADJACENT VACATED ALLEY,

ALL IN HARLOW ADDITION TO THE CITY OF LOVELAND
LOCATED IN NORTHWEST QUARTER OF SECTION 14, TOWNSHIP 5 NORTH
RANGE 69 WEST OF THE 6TH PRINCIPAL MERIDIAN
CITY OF LOVELAND, COUNTY OF LARIMER
STATE OF COLORADO

SHEET 2 OF 2 SHEETS

4 a5
4 NOTES:
e US HIGHWAY 34
igﬁmm CORNER W. EISENHOWER BOULEVARD 1. THE GRANT OF EASEMENT RECORDED AT BOOK 1034, PAGE
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. FOUND 3.25" ALUM CAP
20.00 \\ LS Eiae 2. THE EASEMENTS DESCRIBED AT BOOK 632, PAGE 119
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£ ~ ~ LOVELAND FOR WATER MAIN BOOK 512, PAGE 26 NOT AFFECT THE TRACT OF LAND SHOWN ON THIS PLAT.
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Sheet Number:

oveland\Plans

Job Number:

@

Location:

Project Manager:
Designed By:‘

Plot Date:

WEST QUARTER CORNER
SECTION 14, T.5N., RESW.
FOUNB 3 1/4" ALUMINUM CAP
ON #6 REBAR, LS 20876

8.00"
CONCRETE
CROSSPAN

PROPOSED HANDICAP RAMP
W/ TRUNCATED DOME

PROPOSED 6" VERT. CURB AND
GUTTER TO MATCH EXISTING

42.00"

| PROPOSED HANDICAP RAMP
| W/ TRUNCATED DOME

————

US HIGHWAY 34

W. EISENHOWER BLVD.

(90" R.O.W. VARIES)

NORTHWEST CORNER
SECTION 14, T.5N., RESW.
FOUND 3" BRASS CAP

IN CONCRETE, ILLEGIBLE

-1 F.éL

PROPOSED
HANDICAP
RAMP W,/

TRUNCATED

DOME

2

EXISTING SIGN TO REMAIN
12.00" UTILITY EASEMENT
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Civic Center e 500 East 3" Street o Loveland, Colorado 80537
(970) 962-2346 ¢ FAX (970) 962-2945 ¢ TDD (970) 962-2620

CITY OF LOVELAND
DEVELOPMENT SERVICES DEPARTMENT

City of Loveland
AGENDA ITEM: 5
MEETING DATE: 8/21/2012
TO: City Council
FROM: Greg George, Development Services
PRESENTER: Alison Hade
TITLE:

Resolution of the City Council of the City of Loveland, Colorado approving a Community
Development Block Grant Annual Action Plan and Grant Application for 2012 — 2013

RECOMMENDED CITY COUNCIL ACTION:
Move to adopt a resolution of the City of Loveland, Colorado approving the Community
Development Block Grant Annual Action Plan and Grant Application for 2012-2013.

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

DESCRIPTION: A public hearing to consider an administrative action to adopt a resolution
approving the 2012-2013 Community Development Block Grant (CDBG) Annual Action Plan.
Approval of the plan will allow the City to receive and distribute CDBG funds.

BUDGET IMPACT:

L] Positive

L] Negative

Neutral or negligible

Resolution #R-45-2012 authorizes the allocation of 2012-2013 Community Development Block
Grant funding that was appropriated in the City budget.

SUMMARY:

HUD requires the City of Loveland to complete an Annual Action Plan describing how the City
intends to spend CDBG funding between October 1, 2012 through September 30, 2013. The
Loveland City Council authorized the allocation of 2012-2013 CDBG funding on June 5, 2012 by



adoption of Resolution #R-45-2012. The Annual Action Plan provides detailed information for
HUD and includes the City’s official application for funding.

REVIEWED BY CITY MANAGER: d)WM&C

LIST OF ATTACHMENTS:
A. Resolution
B. Annual Action Plan
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RESOLUTION #R-54-2012

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
LOVELAND, COLORADO APPROVING A COMMUNITY
DEVELOPMENT BLOCK GRANT ANNUAL ACTION PLAN AND
GRANT APPLICATION FOR 2012 - 2013

WHEREAS, the City of Loveland, Colorado receives federal Community Development
Block Grant (“CDBG”) dollars from the U.S. Department of Housing and Urban Development
(*"HUD”); and

WHEREAS, HUD requires the City to submit an annual action plan and grant
application providing detailed information regarding the City’s plan to spend the federal funding;
and

WHEREAS, the City has developed a Community Development Block Grant Annual
Action Plan and Grant Application for 2012 — 2013, a copy of which is on file with the City
Clerk (“Annual Action Plan”); and

WHEREAS, the Annual Action Plan includes information regarding the allocation of
2012 - 2013 CDBG funds that was approved by the City Council on June 5, 2012 through the
adoption of Resolution #R-45-2012; and

WHEREAS, the City Council desires to approve the Annual Action Plan.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the Community Development Block Grant Annual Action Plan and
Grant Application for 2012 — 2013, a copy of which is on file with the City Clerk, is hereby
approved.

Section 2. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this 21% day of August, 2012.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk
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APPROVED AS TO FORM:

'Lﬁ' L"[mjf Yhmiolt

Deputy City Attorney
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2012-2013

Community Development Block Grant

Annual Action Plan

City of Loveland a

Citv of Loveland
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The City of Loveland’s 2012—-2013 Community Development Block Grant (CDBG) Annual Action
Plan was produced by the Loveland Community Partnership Office. For more information on
the plan, or to make a comment, please contact:

Alison Hade
Community Partnership Administrator
City of Loveland
500 East Third Street, Suite 210
Loveland, Colorado 80537
(970) 962-2517

alison.hade@cityofloveland.org

www.cityofloveland.org/communitypartnership
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City of Loveland 2012-2013 Annual Action Plan

EXECUTIVE SUMMARY- 91.220(B)

The Annual Action Plan is a one-year plan describing how the City of Loveland intends to
spend CDBG funds during the time period of October 1, 2012 through September 30, 2013.

The objectives and outcomes identified in the 2012 Annual Action Plan are to address creating
a suitable living environment and decent housing by increasing availability, affordability and
sustainability for persons with low to moderate incomes. Specific proposed outcomes and
objectives for 2012-2013 that reflect the 5-year Consolidated Plan objectives listed under AL-
LOCATION PRIORITIES on Page 19 are:

HUD-Defined Outcomes & Objectives One Year Proposed Outcomes from Activities

Increase availability of decent housing Purchase land on wihich to build 30 permanently low-income
apartmemnts.

Increase sustainability of decent housing Rehabilitate the sidewalks sunroundiing 16 low-income ajpairt-
ments.

Increase sustainability of decent housing Emergency funding for 20 homeowners with low to
moderate income to maintain units as safe and decent.

Increase sustainability of decent housing Low interest loans to three homeowners wiith low to moderate
income to maintain units as safe and decent.

Increase affordabiliity of decent housing Down payment assistance for four households witih low to mod-
erate imcome.

Increase affordalbility of decent housing Purchase 12 lots for construction of mew affordable single family
housimg.

Increase sustainability of decent housing Miinor rehabilitation of 225 homes ocoupied by seniors living in-
dependently and with low to moderate income.

Increase accessibility to suitable living Case management and shelter for 80 victims of domestic vio-
lence.

Increase accessilbility to suitable living Housing counseling provided to 395 households.

Increase accessibility to suitable livimg Case management provided to 163 chronically homeless adults.

Increase affordabiliity of decent housing Rent assistance provided to 818 households.
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City of Loveland

2012-2013 Annual Action Plan

PAST PERFORMANCE - 91.220(B)

Many performance outcomes of City of Loveland CDBG sub-recipients have been achieved.

Loveland residents with low income received the benefit of new housing, housing rehabilita-

tion, rent assistance, case management and shelter. During the 2011-2012 grant year, CDBG

funds were expended to:

Rehabilitate the roof and fence at a four-unit complex housing victims of domestic
violence (outcome achieved).

Emergency rehabilitation assistance for five families (3/4 year data; will be 14
families by program year end and the outcome will have been achieved).

Rehabilitate the gutters at a 20-unit affordable housing apartment complex serv-
ing single parents (outcome achieved).

Provide a low-interest loan for home rehabilitation for one family (3/4 year data;
will be 2 families by program year end and the outcome will have been achieved).

Major rehabilitation of 11 apartments occupied by low income seniors (outcome
achieved).

New windows at a day center facility for homeless families (outcome achieved).

Minor home rehabilitation in 114 homes owned/occupied by low income seniors
(3/4 year data; prorated for full year exceeds outcome by 24%).

Overnight shelter and case management for 155 chronically homeless adults
(exceeds outcome by 29%).

Case management and shelter for 63 adults and children (3/4 year data; prorated
for full year exceeds outcome by 27%).

Overnight shelter and case management for 29 people (3/4 year data; prorated
for full year meets 60% of outcome.

Rent assistance and housing counseling provided to 445 households (3/4 year da-
ta; prorated for full year exceeds number of people served by 31%).

Specific information regarding prior (full-year) performance is available through the Consoli-

dated Annual Performance Evaluation Report, which can be found at:

www.cityofloveland.org/communitypartnership
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2012-2013 Annual Action Plan

City of Loveland

CITIZEN PARTICIPATION—91.220(B)

The citizen participation process was followed in completing the 2012 Annual Action Plan.

The City of Loveland consulted with the Loveland Affordable Housing Commission and Human
Services Commission (two volunteer City groups that review applications from sub-recipients
for CDBG funding), Loveland City Council, and numerous human service agencies that serve
lower income populations and Loveland citizens to request that they share the Annual Action
Plan with their clients (see partial list of human service agencies on page 23). Efforts to broad-
en public participation included open meetings of the two Commissions, discussion of the plan
at public City Council meetings, public notice in the local newspaper, posting the document on
the City’s website, posting the document on the Community Partnership Office’s Facebook
page, making the document available in hard copy form, mailing the document to community
members upon request, and providing a Spanish language version upon request. The Annual
Action Plan was available for public comment from August 4, 2012 through September 2, 2012.

A public hearing on the use of funds for the 2012 grant year was held on June 5, 2012;
Appendix C includes a copy of the City Council Resolution adopting the use of CDBG funding for
the grant year. A public hearing on the 2012 Annual Action Plan was held on August 21, 2012
in the Loveland City Council Chambers. A legal notice for this meeting was placed in the local
newspaper and can be found in Appendix B.

A summary of comments or views, and a summary of comments or views not accepted and

the reasons therefore are as follows:
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City of Loveland

2012-2013 Annual Action Plan

FINANCIAL RESOURCES - 91.220(c)(1) and (c)(2)

The federal, state, and local resources the jurisdiction expects to receive to address the iden-

tified needs are listed below. Federal resources include Section 8 funds made available to

the jurisdiction, Low-Income Housing Tax Credits, and competitive funds expected to be

available to address priority needs and specific objectives identified in the plan. A brief ex-

planation of how federal funds will leverage resources from private and non-federal public

sources is included.

Resource Estimated Leverage Additional Funds
Amount

2012 City of Loveland CDBG $288,239 CDBG funding can be considered local match to
obtain other funding for local projects.

Title I/NCLB $22,023 Thompson School District.

(received by school district, not city) (pending)

Low Income Housing Tax Credits $5,100,000 Creates equity to leverage other resources.

(applied for by housing developers, not city) | (pending)

Section 8 Vouchers $3,780,000 Housing Authority of the City of Loveland re-

(made available to the Housing Authority, sources.

not to the city)

State Division of Housing $1,471,300 CDBG and other local sources leverage state

(applied for by Housing Authority and local (pending) funds; some funding used for county projects.

non-profits)

City of Loveland Human Services Grant $450,000 Private grants.

City of Loveland Fee Waivers $533,710 Fee waivers and fee locks for affordable hous-
ing projects.

Private Sources (grants, donations, corpo- $5,152,193 Additional program funding beyond the re-

rate gifts, local fundraising) sources listed above to provide services in Love-
land and Larimer County.

Program income SO The City of Loveland does not currently have

program income from any projects.
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City of Loveland

ANNUAL OBJECTIVES - 91.220(c)

2012-2013 Annual Action Plan

Activity Sub-Recipient HUD National |One Year Goal—Proposed Outcome CDBG $
Agency Objective | Objective
Land purchase | ArtSpace Projects DH-2 LMH Purchase land for construction of 30 $35,000
low-income apartments.
Housing Housing Authority DH-3 LMH Rehabilitate the sidewalks surrounding $25,580
rehabilitation 16 low-income apartments.
Housing Housing Authority DH-3 LMH Low interest loans to homeowners for $35,000
rehabilitation housing rehabilitation for three house-
holds.
Housing Housing Authority DH-3 LMH Emergency funding to 20 homeowners $20,000
rehabilitation for housing rehabilitation.
Down Payment | Housing Authority DH-2 LMH Down payment assistance for four low $30,000
Assistance and moderate income households.
Land Purchase Habitat for DH-2 LMH Purchase land for the construction of 12 $38,000 *
Humanity single family homes.
Housing Volunteers of DH-3 LMH Rehabilitate 225 homes of seniors living $16,800
rehabilitation America independently.
Sub-total capital projects $200,380
Homeless case House of SL-1 LMC Case management for 163 chronically $21,233
management Neighborly homeless individuals
Service
Homeless shelter Crossroads SL-1 LMC Shelter and case management for 80 $2,827
and case Safehouse victims of domestic violence.
management
Rent assistance Neighbor to DH-2 LMC Rent assistance for 818 family mem- $10,000
Neighbor bers.
Housing Neighbor to SL-1 LMC Housing counseling for 395 family mem- $9,175
counseling Neighbor bers.
Sub-total public services $43,235
Program City of Loveland Planning and administration $57,647
administration
2012 CDBG funds $301,262

HUD Defined—OQutcome / Objective | Availability / Accessibility Affordability Sustainability
Codes

Decent Housing DH-1 DH-2 DH-3

Suitable Living Environment SL-1 SL-2 SL-3

Economic Opportunity EO-1 EO-2 EO-3

LMH
LMC

Low-Mod Housing

Low-Mod Clientele

* This is $24,977 in 2012 funding and
$13,023 in 2011 funding.
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City of Loveland

ANNUAL OBJECTIVES - 91.220(c)(3)
Table 3A Summary of Specific Annual Objectives

2012-2013 Annual Action Plan

Decent Housing with Purpose of New or Improved Availability/Accessibility (DH-1)

Specific Objective Source of Year Performance Expected Actual Percent Com-
Funds Number pleted
Indicators Number
DH | Provide additional transi- 2010 # of units built 1 0 0%
1.1 | tional housing for the 2011 1 0
homeless. 2012 1
2013 1
2014 1
MULTI-YEAR GOAL 5 0 0%
DH | Build shelter for victims 2010 # of facilities constructed 1 0 0%
1.2 [ of domestic violence. 2011 0
2012
CDBG, 2013
City, 2014
other | MULTI-YEAR GOAL ! 0 0%
DH | Housing counseling and pubgc 2010 # of persons assisted 1,000 1,074 107.4%
; an
1.3 | rent assistance. . 2011 1,000 1,168 116.8%
private
sources 2012 1,000
2013 1,000
2014 1,000
MULTI-YEAR GOAL 5,000 2242 44.8%
DH Purchase land to provide 2010 # of units purchased 5 5 100%
1.4 | affordable housing. 2011 5 0 0%
2012 5
2013 5
2014 5
MULTI-YEAR GOAL 25 5 20%
Decent Housing with Purpose of New or Improved Affordability (DH-2)
DH | Build additional afforda- 2010 # of units built 5 0 0%
2.1 | ble senior housing units. 2011 50 0 0%
2012 5
CDBG, 2013 10
City, 2014 5
other  "NMULTI-YEAR GOAL 75 0 0%
DH Down-payment assis- pubhc 2010 # of households 20 3 15%
2.2 and
. tance. . 2011 20 0 0%
private
sources 2012 20
2013 20
2014 20
MULTI-YEAR GOAL 100 3 3%
Decent Housing with Purpose of New or Improved Sustainability (DH-3)
DH | Assist seniors in remain- CDBG 2010 # of households served 35 138 394.2%
b
3.1 | ing in housing units City, 2011 35 125 357.1%
through housing rehabili- other 2012 35
tation. public 2013 3
and
private e GOAT 7 263 1503%
- . 0
sources

6
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City of Loveland 2012-2013 Annual Action Plan

Table 3A Summary of Specific Annual Objectives (cont.)

Decent Housing with Purpose of New or Improved Sustainability (DH-3)

DH | Maintain transitional hous- | CDBG, 2010 # of units maintained 4 3 75%
3.2 | ing for victims of domestic City, 2011 1 25%
violence. other 2012
public 013
and
private = 4 3 100%
sources MULTI-YEAR GOAL o

Economic Opportunity with Purpose of New or Improved Availability/Accessibility (EO-1)

Specific Objective Source of Year Performance Expected Actual Percent Com-
Funds Number pleted
EO | Shelter homeless individu- 2010 # of persons served 100 153 153%
L1 | als, including day and 2011 100 143 143%
night inclement weather 2012 100
shelter. 2013 100
2014 100
MULTI-YEAR GOAL 500 296 59.2%
EO | Shelter homeless families. 2010 # of families sheltered 18 15 83%
1.2 2011 18 26 144%
2012 18
2013 18
2014 18
MULTI-YEAR GOAL 90 417 45.6%
EO | Provide case management CDBG, 2010 # of people served 150 144 96%
1.3 | to homeless individuals City, 2011 150 17 11.3%
and families. other 2012 150
public
2013 150
and
private — ;zg 161 21.5%
sources MULTI-YEAR GOAL %
EO | Shelter and case manage- 2010 # of people served 50 58 116%
1.4 | ment to homeless veterans 2011 50 19 38%
and the chronically home- 2012 50
less. 2013 50
2014 50
MULTI-YEAR GOAL 250 77 30.8%
EO Assist low-income house- 2010 # of people served 1,000 3,355 335.5%
1.5 hOldS through pllbllC S‘CI‘ViCC 2011 1,000 3,706 370.6%
activities including child care,
2012 1,000
case management, mental
health, health care, services to 2013 1,000
persons with disabilities and 2014 1,000
seniors. MULTI-YEAR GOAL 5,000 7,061 141.2%
EO | Provide facilities that ser- CDBG, 2010 # of facilities 2 0 0%
1.6 | vice needs of low income City, 2011 1 50%
persons in Loveland. other 2012
public 013
and
private | YFAR GOAL 2 i 0%
- 0
sources
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Affordable housing for low to moderate income households

Project
Property acquisition

Activity
Purchase land for construction of 30 low/moderate income apartments

Description
30 apartments will be built to serve residents living between 30%-60% of the area median income.

Objective category: [] Suitable Living Environment [X] Decent Housing ] Economic Opportunity
Outcome category: [ ]Availability/Accessibility X Affordability [ ] Sustainability

Location/Target Area:

(Street Address): 130 West Third Street

(City, State, Zip Code): Loveland, Colorado 80537

Specific Objective Project ID )

Number TBD by IDIS Funding Sources:

DH-2 CDBG 35,000
HUD Matrix Code CDBG Citation ESG

01 570.201(a) HOME

Type of Recipient CDBG National Objective HOPWA

Non-profit organization | LMH Total Formula

Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Prior Year Funds

10/01/2012 9/30/2013 Assisted Housing

Performance Indicator Annual Units PHA

Housing units 30 Other Funding 8,162,045
Local ID Units Upon Completion Total 8,197,045
12-AS 30

The primary purpose of the project is to help: ] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Affordable housing rehabilitation for owner/occupied households below 80% AMI

Project
Property rehabilitation

Activity
Low interest loans to homeowners for housing rehabilitation.

Description
Rehabilitate owner/occupied homes of households with income below 80% AMI.

Objective category: [] Suitable Living Environment [X] Decent Housing [] Economic Opportunity
Outcome category: [ ] Availability/Accessibility [] Affordability X Sustainability

Location/Target Area:
(Street Address): To Be Determined
(City, State, Zip Code): Loveland, Colorado

Specific Objective Project ID )

Number TBD by IDIS Funding Sources:

DH-3 CDBG 35,000
HUD Matrix Code CDBG Citation ESG

14A 570.202(a)(1) HOME

Type of Recipient CDBG National Objective HOPWA

Non-profit organization | LMH Total Formula

Prior Year Funds
Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing

10/01/2012 9/30/2013 PHA

Performance Indicator Annual Units Other Funding 687,000
Housing units 3 Total 722,000
Local ID Units Upon Completion

11-LHIP 3

The primary purpose of the project is to help: [ ] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name

City of Loveland

Priority Need

Emergency affordable housing rehabilitation for owner/occupied households below 80% AMI

Project
Property rehabilitation

Activity

Emergency funding for housing rehablitation

Description

Rehabilitate owner/occupied homes of households with income below 80% AMI.

Objective category: [] Suitable Living Environment
[ ] Availability/Accessibility

Outcome category:

X] Decent Housing
[] Affordability

[] Economic Opportunity
X] Sustainability

Location/Target Area:
(Street Address):
(City, State, Zip Code):

To Be Determined
Loveland, Colorado

Specific Objective
Number
DH-3

Project ID
TBD by IDIS

HUD Matrix Code
14A

CDBG Citation
570.202(a)(1)

Type of Recipient
Non-profit organization

CDBG National Objective
LMH

Start Date (mm/dd/yyyy)
10/01/2012

Completion Date (mm/dd/yyyy)
9/30/2013

Performance Indicator
Housing units

Annual Units
20

Local ID
12-LHIP EM

Units Upon Completion
20

Funding Sources:
CDBG

ESG

HOME

HOPWA

Total Formula
Prior Year Funds
Assisted Housing
PHA

Other Funding
Total

20,000

20,000

The primary purpose of the project is to help: [ ] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_| Public Housing Needs
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Jurisdiction’s Name

Table 3C
Consolidated Plan Listing of Projects

City of Loveland

Priority Need

Down payment assistance for households below 80% AMI

Project

Direct homeownership assistance

Activity

Downpayment asssitance for low/moderate income households.

Description

Provide down payment assistance to households with income below 80% AMI.

Objective category: [] Suitable Living Environment
[ ] Availability/Accessibility

Outcome category:

[] Economic Opportunity
[] Sustainability

[X] Decent Housing
X Affordability

Location/Target Area:
(Street Address):
(City, State, Zip Code):

To Be Determined
Loveland, Colorado

Specific Objective Project ID )
Number TBD by IDIS Funding Sources:
DH-2 CDBG 30,000
HUD Matrix Code CDBG Citation ESG
13 570.201(3)(n) HOME
Type of Recipient CDBG National Objective HOPWA
Non-profit organization | LMH Total Formula
Prior Year Funds
Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing
10/01/2012 9/30/2013 PHA
Performance Indicator Annual Units Other Funding 473,200
Housing units 4 Total 503,200
Local ID Units Upon Completion
12-LHOP 4

The primary purpose of the project is to help: [] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Jurisdiction’s Name

Table 3C
Consolidated Plan Listing of Projects

City of Loveland

Priority Need

Sustainable, affordable housing for low-income households.

Project
Housing rehabilitation

Activity

Apartment housing rehabilitation for low/moderate income housing.

Description

Rehabilitation of the sidewalks surrounding the Cornerstone apartments.

Objective category: [] Suitable Living Environment
[ ] Availability/Accessibility

Outcome category:

[X] Decent Housing
[] Affordability

[] Economic Opportunity
X Sustainability

Location/Target Area:
(Street Address):
(City, State, Zip Code):

Cornerstone Apartment Homes
1345 East 7" Street
Loveland, Colorado 80537

Specific Objective Project ID )
Number TBD by IDIS Funding Sources:
DH-3 CDBG 25,580
HUD Matrix Code CDBG Citation ESG
14B 570.202(b)(11) HOME
Type of Recipient CDBG National Objective HOPWA
Non-profit organization | LMH Total Formula
Prior Year Funds
Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing
10/01/2012 9/30/2013 PHA
Performance Indicator Annual Units Other Funding
Housing units 16 Total 25,580
Local ID Units Upon Completion
12-Corner 16

The primary purpose of the project is to help: [] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [X] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Sustainable, affordable housing for seniors with low income

Project
Housing rehabilitation

Activity
Rehabilitate homes, including making homes more accessible, for seniors

Description
Provide minor safety rehabilitation in homes of seniors with low income living independently.

Objective category: [] Suitable Living Environment [X] Decent Housing [] Economic Opportunity
Outcome category: [ ] Availability/Accessibility [] Affordability X Sustainability

Location/Target Area:
(Street Address): To Be Determine
(City, State, Zip Code): Loveland, Colorado

Specific Objective Project ID )

Number TBD by IDIS Funding Sources:

DH-3 CDBG 16,800
HUD Matrix Code CDBG Citation ESG

14A 570.202(a)(1) HOME

Type of Recipient CDBG National Objective HOPWA

Non-profit organization | LMH Total Formula

Prior Year Funds
Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing

10/01/2012 9/30/2013 PHA

Performance Indicator Annual Units Other Funding 36,608
Housing units 225 Total 53,408
Local ID Units Upon Completion

12-VOA 225

The primary purpose of the project is to help: [ ] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Affordable for-sale housing for low to moderate income households

Project
Property acquisition

Activity
Purchase land on which to build homes.

Description
Purchase 12 lots to build new affordable homes to be sold to households at or below 60% AMI

Objective category: [ Suitable Living Environment [X] Decent Housing ] Economic Opportunity
Outcome category: [JAvailability/Accessibility X] Affordability [ ] Sustainability
Location/Target Area:

(Street Address): To Be Determined

(City, State, Zip Code): Loveland, Colorado

Specific Objective Project ID Funding Sources:

Number TBD by IDIS CDBG 38,000 *

DH-2 ESG

HUD Matrix Code CDBG Citation HOME

01 570.201(a) HOPWA

Type of Recipient CDBG National Objective Total Formula

Non-profit organization | LMH Prior Year Funds

Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing

10/01/2012 9/30/2013 PHA

Performance Indicator Annual Units Other Funding 442,000
Housing units 12 Total 480,000 *Note that
Local ID Units Upon Completion 13,023 of $38,000 is
12-HFH 12 from 2011-2012

program year.

The primary purpose of the project is to help: ] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Case management and supportive services for homeless adults

Project
Public services

Activity
Case management for persons who are homeless.

Description
Operation of 137 Connect, the day shelter for homeless individuals managed by House of Neighborly Service.

Objective category: [X Suitable Living Environment [ ] Decent Housing [] Economic Opportunity
Outcome category: [X] Availability/Accessibility 1 Affordability [] Sustainability

Location/Target Area:
(Street Address): 137 So. Lincoln Avenue
(City, State, Zip Code): Loveland, Colorado 80537

Specific Objective Project ID )

Number TBD by IDIS Funding Sources:

SL-1 CDBG 21,233
HUD Matrix Code CDBG Citation ESG

05 570.201(e) HOME

Type of Recipient CDBG National Objective HOPWA

Non-profit organization | LMC Total Formula

Prior Year Funds

Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing

10/01/2012 9/30/2013 PHA

Performance Indicator Annual Units Other Funding 72,962
Persons Served 163 Total 94,195
Local ID Units Upon Completion

12-HNS 163

The primary purpose of the project is to help: |Z| the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Affordable housing for low and moderate income households

Project
Rent assistance

Activity
Rent assistance provided by HUD-certified Neighbor to Neighbor counselors.

Description
Provide rent assistance and housing counseling by HUD-certified counselors.

Objective category: [] Suitable Living Environment [X] Decent Housing [] Economic Opportunity
Outcome category: [ ] Availability/Accessibility X Affordability [ ] Sustainability

Location/Target Area:
(Street Address): 565 Cleveland Ave
(City, State, Zip Code): Loveland, Colorado 80537

Specific Objective Project ID )

Number TBD by IDIS Funding Sources:

DH-2 CDBG 10,000
HUD Matrix Code CDBG Citation ESG

05S 570.201(e) HOME

Type of Recipient CDBG National Objective HOPWA

Non-profit organization | LMC Total Formula

Prior Year Funds

Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing

10/01/2012 9/30/2013 PHA

Performance Indicator Annual Units Other Funding 83,500
Persons Served 818 Total 93,500
Local ID Units Upon Completion

12-N2N RA 818

The primary purpose of the project is to help: [] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Case management for low and moderate income households

Project
Housing counseling

Activity
Housing counseling provided by HUD-certified Neighbor to Neighbor counselors.

Description
Provide housing counseling by HUD-certified counselors.

Objective category: [X Suitable Living Environment [ ] Decent Housing [] Economic Opportunity
Outcome category: [X] Availability/Accessibility [ ] Affordability [] Sustainability

Location/Target Area:
(Street Address): 565 Cleveland Ave
(City, State, Zip Code): Loveland, Colorado 80537

Specific Objective Project ID )

Number TBD by IDIS Funding Sources:

DH-2 CDBG 9,175
HUD Matrix Code CDBG Citation ESG

05U 570.201(e) HOME

Type of Recipient CDBG National Objective HOPWA

Non-profit organization | LMC Total Formula

Prior Year Funds

Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing

10/01/2012 9/30/2013 PHA

Performance Indicator Annual Units Other Funding 92,642
Persons Served 395 Total 101,817
Local ID Units Upon Completion

12-N2N HC 395

The primary purpose of the project is to help: [] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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Table 3C
Consolidated Plan Listing of Projects

Jurisdiction’s Name City of Loveland

Priority Need
Case management and shelter for victims of domestic violence

Project
Public services

Activity
Case management and shelter for victims of domestic violence

Description
Operation of domestic violence shelter, which is generally the most available for Loveland victims of domestic
violence.

] Economic Opportunity
[] Sustainability

[] Decent Housing
[] Affordability

Objective category: [X Suitable Living Environment
Outcome category: [X] Availability/Accessibility

Location/Target Area:
(Street Address):
(City, State, Zip Code):

P.O. Box 993
Fort Collins, Colorado 80522

Specific Objective Project ID )

Number TBD by IDIS Funding Sources:

SL-1 CDBG 2,827
HUD Matrix Code CDBG Citation ESG

05G 570.201(e) HOME

Type of Recipient CDBG National Objective HOPWA

Non-profit organization | LMC Total Formula

Non-profit organization Prior Year Funds

Start Date (mm/dd/yyyy) | Completion Date (mm/dd/yyyy) Assisted Housing

10/01/2012 9/30/2013 PHA

Performance Indicator Annual Units Other Funding 1,325,536
Persons Served 80 Total 1,328,363
Local ID Units Upon Completion

12-CS 80

The primary purpose of the project is to help: X] the Homeless [_] Persons with HIV/AIDS [_] Persons with Disabilities [_] Public Housing Needs
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GEOGRAPHIC DISTRIBUTION 91.220(F)

The map on the following page shows the location of the CDBG-funded projects with a physical
office within city limits. The City of Loveland does not limit the use of CDBG funds to any specific
geographic location within the city, or to any specific groups based on race, minority or ethnic
concentration. Instead, all funds are used to serve persons with low to moderate income who live
within the Loveland city limits.

CONCENTRATION OF MINORITY OR LOW INCOME HOUSEHOLDS

Areas of low income families are more prevalent in the central/downtown section of the city, which
provides easier access to service providers. The most diverse areas of Loveland are also centrally
located. Although these areas exist, as noted, the City of Loveland does not allocate CDBG funds
based on ethnicity, race, or geographic location.

ALLOCATION PRIORITIES are based on need, income level of persons served, and whether or not a
proposed activity meets one of the objectives outlined in the 5-Year Consolidated Plan, which are

to:

1. Provide services to homeless and nearly homeless persons including shelter, case management,
transitional and permanent housing.

2. Create and rehabilitate housing for households with low income, giving funding priority to activi-
ties that serve households with income below 50% of the area median income.

3. Decrease poverty in the community by financially supporting services and facilities that meet
basic needs and provide self-sufficiency opportunities.

All CDBG funds received from HUD during the 2010-2015 timeframe will be used to address at least
one of the priority needs categories listed above

OBSTACLES to meeting underserved needs include, but are not limited to:

e Avacancy rate below 4% in Loveland and 3% in Larimer County, coupled with increasing rents,
puts additional pressure on low-income housing.

¢ Anincrease in the number of chronically homeless individuals in Loveland. A count for the time
period of 11/1/11 through 3/31/12 shows 685 literally homeless individuals and 516 at imminent
risk of homelessness. Loveland is currently without an overnight shelter for those in need.

e The CPO grants all CDBG funding to non-profits; projects are never completed in-house. While
the CPO office can support projects, our limited funding will not ensure a final result.
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ANNUAL AFFORDABLE HOUSING GOALS 91.220(G)
Table 3B Summary of Specific Annual Objectives

Grantee Name: City of Loveland Expected Annual Actual Annual Resources used during the period
Number of Units | Number of Units

Program Year: 2011-2012 To Be Completed Completed CDBG | HOME | ESG | HOPWA

BENEFICIARY GOALS

(Sec. 215 Only)

Homeless households 30 4 X L] L] L]

Non-homeless households 458 471 X L] L] L]

Special needs households 125 125 X L] L] L]
Total Sec. 215 Beneficiaries* 613 600 X L] L] []
RENTAL GOALS
(Sec. 215 Only)

Acquisition of existing units 0 0 X [] []

Production of new units 0 0 X L] L]

Rehabilitation of existing units 102 35 X L] L] []

Rental Assistance 450 445 X L] L]
Total Sec. 215 Affordable Rental 552 480 X L] L] L]
HOME OWNER GOALS
(Sec. 215 Only)

Acquisition of existing units 1 0 X L]

Production of new units 7 0 X []

Rehabilitation of existing units 50 120 X L]

Homebuyer Assistance 3 0 X [] L]
Total Sec. 215 Affordable Owner 61 120 X L] L] L]
COMBINED RENTAL AND
OWNER GOALS (Sec. 215 Only)

Acquisition of existing units 1 0 X [] []

Production of new units 7 0 X L] L]

Rehabilitation of existing units 152 155 X L] L] []

Rental Assistance 450 445 X L] L]

Homebuyer Assistance 3 0 X L] []
Combined Total Sec. 215 Goals* 613 600 X L] L] L]
OVERALL HOUSING GOALS
(Sec. 215 + Other Affordable Housing)

Annual Rental Housing Goal 552 480 X L] [] []
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PuBLIC HOUSING - 91.220(H)

The Housing Choice Voucher program is administered by the Housing Authority of the City of Love-
land (HACOL). Therefore, the City of Loveland is not directly involved in encouraging residents to
become involved in programming or in participating in homeownership. During the 2012-2013
CDBG grant year, funds will be used to support programs offered by HACOL, including down pay-
ment assistance for homeownership. HACOL has not been designated as “troubled” by HUD.

HOMELESS AND SPECIAL NEEDS - 91.220(1)

The City of Loveland’s plan for the investment and use of available resources and specific
planned actions over the next year aimed at eliminating chronic homelessness are:

e Use of CDBG funds to retain a case manager to work with chronically homeless persons.
o Use of CDBG funds to pay for case management at a domestic violence shelter.

¢ Work with local non-profits and the Loveland Homeless Task force to produce LOVELAND
HOMELESS CONNECT on November 2, 2012, a one-day event designed to provide resources and
support to homeless and nearly homeless individuals and families in Loveland.

o Discussions on a City-wide basis, including elected officials, business members, and concerned
citizens, to produce a strategic plan to more thoroughly address homelessness locally.

SPECIFIC ACTION STEPS TO ADDRESS THE NEEDS OF PERSONS WHO ARE NOT
HOMELESS IDENTIFIED IN ACCORDANCE WITH 91.215(E) ARE TO EXPEND
CDBG FUNDS TO:

e Provide emergency funding to rehabilitate homes to maintain them as decent and safe.

e Provide rent assistance and housing counseling to help community members avoid homeless-
ness by retaining their homes.

e Rehabilitate existing housing by providing low interest loans to homeowners with low to mod-
erate income.

e Upgrade existing affordable rental housing for persons who are frail, elderly, disabled or have
special needs.

e Provide down payment assistance to help low to moderate income families purchase a home.

22
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HOMELESSNESS PREVENTION

Other planned action steps over the next year to address individuals and families with children at im-
minent risk of becoming homeless are to invest City of Loveland Human Services Grant Funds into the
following services to specifically help maintain financial stability and housing:

AGENCY

SERVICE

Alternatives to Violence

Transitional housing for domestic violence
victims

Boys & Girls Club

Youth programs and child care

Center for Adult Learning

Adult education and job skills

Community Kitchen

Daily meal program

Food Bank for Larimer County

Food distribution and prepared meals for
children

House of Neighborly Service

Food, clothing, medical assistance

Matthews House

Life skills for youth aging out of foster care

Meals on Wheels

Meal distribution program

Neighbor to Neighbor

Foreclosure prevention

Northern Colorado AIDS Project

Food and shelter assistance, mental health
services for people living with HIV/AIDS

Project Self-Sufficiency

Single parent family housing and case man-
agement

Respite Care

Child care services

Thompson Valley Preschool

Preschool

Touchstone Health Partners

Mental health services

United Way 2-1-1

Information & Referral Services
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BARRIERS TO AFFORDABLE HOUSING 91.220(3)

Actions that will take place during the next year to remove barriers to affordable housing are:

e Full waiver of building permit fees for housing constructed by Habitat for Humanity purchased with
CDBG funding in prior years. Consideration of building permit and development fee waivers for other
builders and developers of qualified affordable housing.

o Credit of city use tax to all builders of affordable housing units.

e Create additional incentives for developers and builders to create affordable rental and for-sale
housing through fee waivers or a density bonus program.

e Propose a city sponsored fund for rehabilitation of affordable housing.

¢ Specific CDBG-funded activities listed in this Action Plan.

OTHER ACTIONS 91.220(K)

Actions that will take place during the next year to address obstacles to meeting underserved needs,
foster and maintain affordable housing, evaluate and reduce the number of housing units containing
lead-based paint hazards, reduce the number of poverty-level families, develop institutional struc-
ture, and enhance coordination between public and private agencies are listed below:

e The City of Loveland will continue to partner with the United Way of Larimer County on the Loveland
Alliance of Non-profits to provide a venue for education, communication, collaboration, and coordina-

tion between public and private agencies, almost all of which serve low-income persons.

e The City of Loveland will provide grant funding in the amount of $450,000 to assist non-profit organ-
izations serving persons with low income, including programs that provide food, shelter, physical and
mental health care, case management, housing, housing counseling, education and child care.

e The City of Loveland will help foster and maintain affordable housing by investing CDBG in housing
rehabilitation and purchase. Additionally, the City will waive permit fees for houses constructed by
Habitat for Humanity and will consider additional fee waivers for other builders of affordable units.

¢ The City of Loveland will assist in reducing the number of housing units containing lead-based paint
(LBP) by requiring that all activities funded with CDBG dollars comply with federal LBP regulations; LBP
reduction regulations are incorporated into all legal agreements between the city and sub-recipients.

e The City of Loveland Affordable Housing Commission has developed four objectives aimed at reduc-
ing poverty, including a strategic plan to address transitional housing and shelter for homeless youth,
incentivize developers to create affordable housing, and propose a city sponsored fund to rehabilitate
currently affordable housing.
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Actions to coordinate housing strategy with local and regional transportation planning
strategies to ensure, to the extent practicable, that residents of affordable housing have
access to public transportation include:

e Meetings with the Director of Public Works to discuss bus routes and subsidized bus passes

for low income residents.

e Coordination of information between the Development Services and Transportation
departments.

e Encouraging new affordable housing development near major transportation corridors.

e The City of Loveland provides bus tokens to local non-profits to distribute to their clients in
need of subsidized transportation.

e Alocal non-profit has taken on the burden of screening clients for other agency programs,
such as food stamps (county) and housing (housing authority) to limit the need of clients to
travel to multiple destinations.

PROGRAM SPECIFIC REQUIREMENTS - 91.220(1)(1)

A. No program income is expected to be received during the program year. No program
income was received in the preceding program year.

B. No proceeds from Section 108 loan guarantees will be used during the year to address
priority needs and specific objectives identified in the strategic plan.

C. No surplus funds from any urban renewal settlement for community development and
housing activities will be used during the year.

D. No grant funds have been returned to the line of credit for which the planned use has not
been included in a prior statement or plan.

E. No income will be received from float-funded activities.

iii. No urgent need activities will be funded.
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FAIR HOUSING AND ANALYSIS OF IMPEDIMENTS TO FAIR HOUSING

As described in the City of Loveland 2010-2015 Consolidated Plan, and as part of the City of
Loveland’s certification to affirmatively further fair housing, the City assumes the responsibility
of fair housing by conducting an Analysis of Impediments to Fair Housing Choice (Al) and by
taking appropriate actions to overcome the effects of any impediments identified by the
analysis. The City of Loveland updated the Analysis of Impediments to Fair Housing Choice in
August of 2007. This document is in the process of a complete update and will be submitted to
the Office of Fair Housing before the end of 2012. A copy of the current analysis is available
online at: http://www.cityofloveland.org/index.aspx?page=901

According to the City of Loveland 2007 Analysis of Impediments to Fair Housing, development
related standards, review process and fees have been identified as barriers to the construction
of affordable housing. These elements can add to the cost of development and construction,
making them less affordable to residents. The City's strategy to remove barriers in order to
provide incentives to developers and builders of affordable housing includes use tax credits and
waiver or reduction of development fees, infrastructure, capital expansion, inspection, and
building permit fees. Additionally, the Loveland Affordable Housing Commission is charged
with reviewing existing policies and making recommendations to the Loveland City Council
regarding strategies to reduce regulatory barriers for affordable housing. The commission is
currently considering a density bonus policy as one option to increase affordable housing
development.

The City of Loveland Community Partnership Office investigates all suggestions of
discrimination or barriers to fair housing. A survey that was recently conducted as part of the
Al update asked questions about filing a fair housing complaint, such as: 1) Have you ever been
denied housing in Loveland for any of the following reasons (race, color, national origin, family
size, disability or religion); 2) Did you file a housing discrimination complaint (yes/no); 3) What
happened with your complaint; 4) If you did not file, why not? Respondents were given the
opportunity to provide their name and phone number and a Community Partnership Office
employee will follow-up with everyone who provided information and will assist with filing a
complaint if necessary.

MONITORING

Sub-recipients of Community Development Block Grant (CDBG) funds must enter into a legal
agreement with the City of Loveland specifying how and when grant funds will be spent. The
city does not disburse payment to grant recipients until a contract has been executed. Each
recipient must provide quarterly progress reports to provide proof of performance.
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To further describe the City of Loveland monitoring plan and to comply with monitoring
responsibilities of sub-recipient projects, the following will be applied.

O Each recipient must submit a final report when grant year funds have been fully
expended. The report must contain information on activities for which program funds
were used, the number of people served, demographics of people served, and the
source and amount of other program funds. This information is entered into the IDIS
system for project monitoring.

O Annually, the city selects grant recipients for a full monitoring process, including a site-
visit, to ensure that CDBG funds are used to assist low to moderate income persons, and
that funding used to provide low-income housing is specific to homes that are occupied
by low and moderate income households. A check list is completed during the site visit
to address program regulations and requirements. This monitoring process includes
ensuring that administrative, programmatic, and financial performance is in compliance,
and that the project is adequately documented.

O Ifitis determined that the sub-recipient has not met a requirement of the CDBG
program, the City of Loveland will provide written notice of this determination and give
the sub-recipient an opportunity to demonstrate within a stated time frame that it has
done so. If the sub-recipient is unable to demonstrate compliance, the City of Loveland
will begin by providing technical assistance. If the sub-recipient is still unable to resolve
any compliance issues, the City of Loveland will take corrective or remedial action. Said
action will be designed to prevent a continuation of the deficiency, or mitigate, to the
extent possible, any adverse effects or consequences, and prevent any reoccurrence.

The City of Loveland provides the U.S. Department of Housing and Urban Development with
monitoring information to ensure program compliance with 24 CFR 91.520, to include the
following:

O AQuarterly and final reports received from sub-recipients are thoroughly reviewed for
completeness and to ensure that the grant serves low to moderate income residents.
Project documentation includes the racial and ethnic status of persons assisted and
actions that affirmatively further fair housing.

O Progress toward the City of Loveland annual strategic plan is documented, including
resources made available to the project.

O Project information is submitted to HUD within 90 days after the close of the program
year, and includes progress toward the City’s objective of providing affordable housing,
including the number and types of families served based on income level.

O The use of CDBG funds during any program year are assessed against priorities and
specific objectives identified in the Consolidated and Annual Action Plans.
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APPENDIX A
2012 AREA MEDIAN INCOME CHART

2012 HUD Income Guidelines

Loveland - Ft Collins Metropolitan Statistical Area

Issued December 2011

# persons
in house- 1 2 3 4 5 6 7 8
hold
100% Area
Median | $54,400 | $62,200 | $70,000 | $77,700 | $84,000 | $90,200 | $96,400 | $102,600
Income
80% $43,550 | $49,750 | $55,950 | $62,150 | $67,150 | $72,100 | $77,100 | $82,050
75% $40,800 | $46,650 | $52,500 | $58,275 | $63,000 | $67,650 | $72,300 | $76,950
70% $38,080 | $43,540 | $49,000 | $54,390 | $58,800 | $63,140 | $67,480 | $71,820
60% $32,640 | $37,320 | $42,000 | $46,620 | $50,400 | S54,120 | $S57,840 $61,560
50% $27,200 | $31,100 | $35,000 | $38,850 | $42,000 | $45,100 | $48,200 $51,300
40% $21,760 | $24,880 | $28,000 | $31,080 | $33,600 | $36,080 | $38,560 $41,040
30% $16,350 | $18,650 | $21,000 | $23,300 | $25,200 | $27,050 | $28,900 $30,800
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APPENDIX B
AFFIDAVIT OF PUBLICATION

See Following Page
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AFFIDAVIT OF PUBLICATION

State of Colorado
County of Larimer

I, the undersigned agent, do solemnly swear that the
LOVELAND REPORTER-HERALD is a daily nev/spaper
printed, in whole or in part, and published m the Cﬁy'of
Loveland, County of Larimer, State of Colorado, ahd which
has general circulation therein and in parts of Larimer and
Weld counties; that said newspaper has been continuously an_d
uninterruptedly published for a period of more than six
months next prior to the first publication of the annexed legal
notice of advertisement, that said newspaper has been
admitted to the United States mails as second-class matter
under the provisions of the Act of March 3, 1879, or any,
amendments thereof, and that said newspaper is a daily
newspaper duly qualified for publishing legal notices and
advertisements within the meaning of the laws of the State ef
Colorado; that a copy of each number of said newspaper, in
which said notice of advertisement was published, was
transmitted by mail or carrier to each of the subscribers of
said newspaper, according to the accustomed mode of

business in this office.

The annexed legal notice or advertisement was published
in the regular and entire edition of said daily newspaper once;
and that one publication of said notice was in the issue of said

newspaper dated August 3, 2012.

Subscribed and sworn to before me this 3rd day of
August, 2012 in the County of Larimer, State of Colorado.

M%%@?%mﬂ

UI\T otary Public
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RESOLUTION #R-45-2012

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
LOVELAND, COLORADO APPROVING THE 2012 GRANT FUNDING
RECOMMENDATIONS OF THE LOVELAND HUMAN SERVICES
COMMISSION AND THE LOVELAND AFFORDABLE HOUSING
COMMISSION

WHEREAS, the City of Loveland, Colorado recognizes the valuable services provided
by human services agencies in the Loveland community; and

WHEREAS, the City Council of the City of Loveland recognizes the need to provide
opportunitics for the well-being ofiless fortunate citizens; and

WHEREAS, the City has cstablished the Human Services Grant Program to provide
financial assistance to agencics mecting the human scrvices needs in the community; and

WHEREAS, the City has budgeted $450,000 in the 2012 City of Loveland budget for the |

Human Services Grant Program; and

WHEREAS, the City receives federal Community Development Block Grant funds
through the U.S. Department of Housing and Urban Development to assist in meeting the
housing nceds for Loveland citizens with low incomes; and

WHEREAS, the City anticipates recciving a total of $288,239 in Community
Development Block Grant funds for the 2012-2013 federal fiscal year; and

WHEREAS, the City Council has charged the Human Services Commission with the
task ofireviewing all grant applications madc to the City for Human Services Grant funds and for
Community Development Block Grant funds, except for “bricks and mortar” applications that
arc housing related, and making a funding recommendation to the City Council regarding such
grant funds distribution; and

WHEREAS, the City Council has charged the Affordable Housing Commission with the
task ofi reviewing all “bricks and mortar” grant applications made to the City for Community
Development Block Grant funds related to housing and making a recommendation to the City
Council regarding such grant funds distribution; and

WHEREAS, thc Human Scrvices Commission and the Affordable Housing Commission
have reviewed all grant applications made to the City for Human Services Grant funds and
Community Development Block Grant funds, and have made a recommendation to the City
Council regarding distribution of thosc grant funds; and

WHEREAS, the City Council desires to approve the grant funding recommendations of
the Human Services Commission and the Affordable Housing Commission.
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'NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
LOVELAND, COLORADO:

Scction 1. That the 2012 grant funding recommendations of the Human Scrvices
Commission regarding the distribution of Human Scrvices Grant funds are hereby approved in
the following amounts to the following agencies, subject to execution of a recipient contract with
the City of Lovcland by the agency on or before August 31, 2012:

Agency Total Grant Amount
Alliance for Suicide Prevention $2,590
Alternatives to Violence $38,907
Boys & Girls Club $28,255
Center for Adult Learning $21,083
Community Kitchen $6,577
Court Appointed Special Adv. $13,585
Crossroads Safehouse $18,035
Disabled Resource Scrvices $14,598
Elderhaus $13,792
Food Bank for Larimer County $23,414
House of Neighborly Scrvice $54,096
Larimer Center for Mental Health (Touchstone) $24,503
Larimer Center for Mental Health/Loveland Community
Health Center — Model Partnership $10,000
Larimer County Partners $5,212
Matthews Housc $21,335
Meals on Wheels $29,895
Northern Colorado AIDS Project $5,711
Project Self-Sufficiency $12,648
Rehab and Visiting Nurses Assoc $15,253
Respite Care $12,071
Senior Altcrnatives in Transp. $6,260
Thompson R2J $7,875
Thompson Valley Preschool $10,829
Turning Point Center $14,334
United Way 2-1-1 $3,056
WINGS $10,471
Women’s Resource Center $25,615
Total Grant Amount $450,000

Scction 2. That the 2012 grant funding recommendations of the Human Services
Commission and the Affordable Housing Commission for the 2012 Community Dcvelopment

o
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Block Grant Program are hercby approved in the following amounts to the following agencies,
subject to: (a) the approval of the U.S. Department of Housing and Urban Development and the
allocation and receipt of Community Development Block Grant funds to the City of Loveland in
2012; (b) City Council budget and appropriation of such allocated federal funding; and (c)
cxccution of a subrecipicnt contract with the City of Loveland by the agency or projcct owner on

or before December 31, 2012:

Agency Total Grant Amount
ArtSpace $35,000
Crossroads Safehousc $2,827
Habitat for Humanity $24,977
House of Neighborly Scrvice $21,233
Housing Authority of the City of Loveland $110,580
Neighbor to Ncighbor $19,175
Volunteers of Amcrica $16.800
City of Loveland Program Administration $57,647
Total Grant Amount $288,239

ATTEST: f.?.F "O"t”'

e“i\.
(o)) -
\ZLM ’/__@LAL/ ‘o °

City Clerk

APPROVED AS TO FORM: i i

Section 3. That this Resolution shall take effect as of the date of its adoption.

ADOPTED this 5" day of June, 2012.

- R
Cecil A. G-utlerrez,(M ayor
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LOCAL GOVERNMENT CERTIFICATIONS

In accordance with the applicable statutes and the regulations governing the consolidated plan regulations,
the jurisdiction certifies that:

Affirmatively Further Fair Housing -- The jurisdiction will affirmatively further fair housing, which means it
will conduct an analysis of impediments to fair housing choice within the jurisdiction, take appropriate actions
to overcome the effects of any impediments identified through that analysis, and maintain records reflecting
that analysis and actions in this regard.

Anti-displacement and Relocation Plan -- It will comply with the acquisition and relocation requirements of
the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended, and
implementing regulations at 49 CFR 24; and it has in effect and is following a residential antidisplacement
and relocation assistance plan required under section 104(d) of the Housing and Community Development
Act of 1974, as amended, in connection with any activity assisted with funding under the CDBG or HOME
programs.

Drug Free Workplace -- It will or will continue to provide a drug-free workplace by:
1. Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing,

possession, or use of a controlled substance is prohibited in the grantee's workplace and specifying
the actions that will be taken against employees for violation of such prohibition;

2. Establishing an ongoing drug-free awareness program to inform employees about -
(a) The dangers of drug abuse in the workplace;
(b) The grantee's policy of maintaining a drug-free workplace;
(c) Any available drug counseling, rehabilitation, and employee assistance programs; and
(d) The penalties that may be imposed upon employees for drug abuse violations occurring in
the workplace;
3. Making it a requirement that each employee to be engaged in the performance of the grant be given

a copy of the statement required by paragraph 1;

4. Notifying the employee in the statement required by paragraph 1 that, as a condition of employment
under the grant, the employee will -

(a) Abide by the terms of the statement; and

(b) Notify the employer in writing of his or her conviction for a violation of a criminal drug statute
occurring in the workplace no later than five calendar days after such conviction;

5. Notifying the agency in writing, within ten calendar days after receiving notice under
subparagraph 4(b) from an employee or otherwise receiving actual notice of such
conviction. Employers of convicted employees must provide notice, including position title,
to every grant officer or other designee on whose grant activity the convicted employee was
working, unless the Federal agency has designated a central point for the receipt of such
notices. Notice shall include the identification number(s) of each affected grant;

6. Taking one of the following actions, within 30 calendar days of receiving notice under
subparagraph 4(b), with respect to any employee who is so convicted -

(a) Taking appropriate personnel action against such an employee, up to and including
termination, consistent with the requirements of the Rehabilitation Act of 1973, as amended;
or

LOCALCERTS 10/00
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7.

(b) Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local health, law
enforcement, or other appropriate agency;

Making a good faith effort to continue to maintain a drug-free workplace through implementation of
paragraphs 1, 2, 3, 4, 5 and 6.

Anti-Lobbying -- To the best of the jurisdiction's knowledge and belief:

1

No Federal appropriated funds have been paid or will be paid, by or on behalf of it, to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress,
an officer or employee of Congress, or an employee of a Member of Congress in connection with the
awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan,
the entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative agreement;

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress,
an officer or employee of Congress, or an employee of a Member of Congress in connection with
this Federal contract, grant, loan, or cooperative agreement, it will complete and submit Standard
Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions; and

It will require that the language of paragraph 1 and 2 of this anti-lobbying certification be included in
the award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts
under grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

Authority of Jurisdiction -- The consolidated plan is authorized under State and local law (as applicable)
and the jurisdiction possesses the legal authority to carry out the programs for which it is seeking funding, in
accordance with applicable HUD regulations.

Consistency with plan -- The housing activities to be undertaken with CDBG, HOME, ESG, and HOPWA
funds are consistent with the strategic plan.

Section 3 -- It will comply with section 3 of the Housing and Urban Development Act of 1968, and
implementing regulations at 24 CFR Part 135.

//WWAM/ 2|y,

Signature/Authorized Official Date

City Manager

Title

LOCALCERTS 10/00
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Specific CDBG Certifications

The Entitlement Community certifies that:

Citizen Participation -- It is in full compliance and following a detailed citizen participation plan that satisfies
the requirements of 24 CFR 91.105.

Community Development Plan -- Its consolidated housing and community development plan identifies
community development and housing needs and specifies both short-term and long-term community
development objectives that provide decent housing, expand economic opportunities primarily for persons of
low and moderate income. (See CFR 24 570.2 and CFR 24 part 570)

Following a Plan -- It is following a current consolidated plan (or Comprehensive Housing Affordability
Strategy) that has been approved by HUD.

Use of Funds -- It has complied with the following criteria:

1 Maximum Feasible Priority. With respect to activities expected to be assisted with CDBG funds, it
certifies that it has developed its Action Plan so as to give maximum feasible priority to activities
which benefit low and moderate income families or aid in the prevention or elimination of slums or
blight. The Action Plan may also include activities which the grantee certifies are designed to meet
other community development needs having a particular urgency because existing conditions pose a
serious and immediate threat to the health or welfare of the community, and other financial
resources are not available);

2. Overall Benefit. The aggregate use of CDBG funds including section 108 guaranteed loans
during program year(s) 2012-2013, (a period specified by the grantee consisting of: [(1) one, (2)
two, or (3) three (circle # of year(s) specific consecutive program years), shall principally benefit
persons of low and moderate income in a manner that ensures that at least 70 percent of the
amount is expended for activities that benefit such persons during the designated period;

3. Special Assessments. It will not attempt to recover any capital costs of public improvements
assisted with CDBG funds including Section 108 loan guaranteed funds by assessing any amount
against properties owned and occupied by persons of low and moderate income, including any fee
charged or assessment made as a condition of obtaining access to such public improvements.

However, if CDBG funds are used to pay the proportion of a fee or assessment that relates to the
capital costs of public improvements (assisted in part with CDBG funds) financed from other revenue
sources, an assessment or charge may be made against the property with respect to the public
improvements financed by a source other than CDBG funds.

The jurisdiction will not attempt fo recover any capital costs of public improvements assisted with
CDBG funds, including Section 108, unless CDBG funds are used to pay the proportion of fee or
assessment attributable to the capital costs of public improvements financed from other revenue
sources. In this case, an assessment or charge may be made against the property with respect to
the public improvements financed by a source other than CDBG funds. Also, in the case of
properties owned and occupied by moderate-income (not low-income) families, an assessment or
charge may be made against the property for public improvements financed by a source other than
CDBG funds if the jurisdiction certifies that it lacks CDBG funds to cover the assessment.

LOCALCERTS 10/00
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Excessive Force -- It has adopted and is enforcing:

1. A policy prohibiting the use of excessive force by law enforcement agencies within its jurisdiction
against any individuals engaged in non-violent civil rights demonstrations; and

2. A policy of enforcing applicable State and local laws against physically barring entrance to or exit
from a facility or location which is the subject of such non-violent civil rights demonstrations within its
jurisdiction;

Compliance With Anti-discrimination laws -- The grant will be conducted and administered in conformity
with title VI of the Civil Rights Act of 1964 (42 USC 2000d), the Fair Housing Act (42 USC 3601-3619), and
implementing regulations.

Lead-Based Paint -- Its activities concerning lead-based paint will comply with the requirements of part 35,
subparts A, B, J, Kand R, of title 24;

Compliance with Laws -- It will comply with applicable laws.

(et st rlo (o

Signature/Authorized Official

City Manager

Title

LOCALCERTS 10/00
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OPTIONAL CERTIFICATION
CDBG

Submit the following certification only when one or more of the activities in the action plan are designed to
meet other community development needs having a particular urgency as specified in 24 CFR 570.208(c):

The grantee hereby certifies that the Annual Plan includes one or more specifically identified
CDBG-assisted activities which are designed to meet other community development needs having
a particular urgency because existing conditions pose a serious and immediate threat to the

health or welfare of the community and other financial resources are not available to meet such
needs.

(Ot oy

Signature/Authorized Official Date

City Manager

Title

LOCALCERTS 10/00



APPENDIX TO CERTIFICATIONS

INSTRUCTIONS CONCERNING LOBBYING AND DRUG-FREE WORKPLACE REQUIREMENTS:

A

Lobbying Certification

This certification is a material representation of fact upon which reliance was placed when
this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the required certification shall be subject to a civil
penalty of not less than $10,000 and not more than $100,000 for each such failure.

Drug-Free Workplace Certification

1. By signing and/or submitting this application or grant agreement, the
grantee is providing the certification.

2. The certification is a material representation of fact upon which reliance is placed
when the agency awards the grant. If it is later determined that the grantee
knowingly rendered a false certification, or otherwise violates the requirements of
the Drug-Free Workplace Act, HUD, in addition to any other remedies available to
the Federal Government, may take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Alternate | applies. (This is the
information to which jurisdictions certify).

4 For grantees who are individuals, Alternate |l applies. (Not applicable
jurisdictions.)

5. Workplaces under grants, for grantees other than individuals, need not
be identified on the certification. If known, they may be identified in the
grant application. If the grantee does not identify the workplaces at the
time of application, or upon award, if there is no application, the grantee
must keep the identity of the workplace(s) on file in its office and make
the information available for Federal inspection. Failure to identify all
known workplaces constitutes a violation of the grantee's drug-free
workplace requirements.

B. Workplace identifications must include the actual address of buildings (or
parts of buildings) or other sites where work under the grant takes place.
Categorical descriptions may be used (e.g., all vehicles of a mass transit
authority or State highway department while in operation, State
employees in each local unemployment office, performers in concert halls
or radio stations).

7. If the workplace identified to the agency changes during the performance
of the grant, the grantee shall inform the agency of the change(s), if it
previously identified the workplaces in question (see paragraph five).

8. The grantee may insert in the space provided below the site(s) for the performance of
work done in connection with the specific grant:

Place of Performance (Street address, city, county, state, zip code)

LOCALCERTS 10/00
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500 East Third Street
Loveland, Colorado 80537

Check ___if there are workplaces on file that are not identified here.
The certification with regard to the drug-free workplace required by 24 CFR part 24, subpart F.

9. Definitions of terms in the Nonprocurement Suspension and Debarment
common rule and Drug-Free Workplace common rule apply to this
certification. Grantees' attention is called, in particular, to the following
definitions from these rules:

"Controlled substance" means a controlled substance in Schedules |
through V of the Controlled Substances Act (21 U.S.C.812) and as
further defined by regulation (21 CFR 1308.11 through 1308.15);

"Conviction" means a finding of guilt (including a plea of nolo contendere)
or imposition of sentence, or both, by any judicial body charged with the
responsibility to determine violations of the Federal or State criminal drug
statutes;

"Criminal drug statute" means a Federal or non-Federal criminal statute
involving the manufacture, distribution, dispensing, use, or possession of
any controlled substance;

"Employee" means the employee of a grantee directly engaged in the
performance of work under a grant, including: (i) All "direct charge"
employees; (ii) all "indirect charge" employees unless their impact or
involvement is insignificant to the performance of the grant; and (iii)
temporary personnel and consultants who are directly engaged in the
performance of work under the grant and who are on the grantee's
payroll. This definition does not include workers not on the payroll of the
grantee (e.g., volunteers, even if used to meet a matching requirement;
consultants or independent contractors not on the grantee's payroll; or
employees of subrecipients or subcontractors in covered workplaces).

LOCALCERTS 10/00
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P.
OMB Number: 4040-0004
Expiration Date: 01/31/2009

Application for Federal Assistance SF-424

Version 02

*1. Type of Submission: *2. Type of Application  * |f Revision, select appropriate letter(s)
[] Preapplication X New
Application [] Continuation *Other (Specify)

[] Changed/Corrected Application ] Revision

3. Date Received: 4. Applicant Identifier:
84-6000609

5a. Federal Entity Identifier: *Bb. Federal Award ldentifier:

State Use Only:

6. Date Received by State: 7. State Application Identifier:

8. APPLICANT INFORMATION:

*a. Legal Name: City of Loveland

*b. Employer/Taxpayer Identification Number (EIN/TIN): *c. Organizational DUNS:
84-6000609 076481407
d. Address:
*Street 1: 500 East Third Street
Street 2: Suite 210
*City: Loveland
County:
*State: Cco
Province:
*Country: USA
*Zip / Postal Code 80537

e. Organizational Unit:

Department Name: Division Name:
Development Services Community Partnership Office

f. Name and contact information of person to be contacted on matters involving this application:

Prefix: Ms *First Name: Alison
Middle Name:

*Last Name: Hade

Suffix:

Title: Community Partnership Administrator

Organizational Affiliation:
City of Loveland

*Telephone Number: 970-962-2517 Fax Number: 970-962-2903

*Email: alison.hade@cityofloveland.org




P.
OMB Number: 4040-0004
Expiration Date: 01/31/2009

Application for Federal Assistance SF-424 Version 02

*9. Type of Applicant 1: Select Applicant Type:
C. City or Township Government
Type of Applicant 2: Select Applicant Type:

Type of Applicant 3: Select Applicant Type:

*Other (Specify)

*10 Name of Federal Agency:
US Department of Housing and Urban Development

11. Catalog of Federal Domestic Assistance Number:

14.218

CFDA Title:
Community Development Block Grant

*12 Funding Opportunity Number:

*Title:

13. Competition ldentification Number:

Title:

14. Areas Affected by Project (Cities, Counties, States, etc.):

City of Loveland, Colorado

*15. Descriptive Title of Applicant's Project:
2012 Annual Action Plan




P.
OMB Number: 4040-0004
Expiration Date: 01/31/2009

Application for Federal Assistance SF-424 Version 02

16. Congressional Districts Of:
*a. Applicant: CO-004 *b. Program/Project: C0-004

17. Proposed Project:
*a. Start Date: 10/01/2012 *b. End Date: 09/30/2013

18. Estimated Funding ($):

*a. Federal 288,239
*b. Applicant

*c. State

*d. Local

*e. Other
*f. Program Income

*g. TOTAL 288,239

*19. Is Application Subject to Review By State Under Executive Order 12372 Process?

[] a. This application was made available to the State under the Executive Order 12372 Process for reviewon _____
[] b. Program is subject to E.O. 12372 but has not been selected by the State for review.

I c. Program is not covered by E. O. 12372

*20. Is the Applicant Delinquent On Any Federal Debt? (If “Yes”, provide explanation.)
[ Yes X No

21. *By signing this application, | certify (1) to the statements contained in the list of certifications** and (2) that the statements
herein are true, complete and accurate to the best of my knowledge. | also provide the required assurances** and agree to comply
with any resulting terms if | accept an award. | am aware that any false, fictitious, or fraudulent statements or claims may subject
me to criminal, civil, or administrative penalties. (U. S. Code, Title 218, Section 1001)

X **1 AGREE

** The list of certifications and assurances, or an internet site where you may obtain this list, is contained in the announcement or
agency specific instructions

Authorized Representative:

Prefix: Mr. *First Name: William
Middle Name: D

*Last Name: Canill

Suffix:

*Title: City Manager

*Telephone Number: 970-962-2306 Fax Number:

* Email: bill.cahill@cityofloveland.org

*Signature of Authorized Representative: M//KWWW *Date Signed: 2’/ &; / r’b
==

Authorized for Local Reproduction Standard Form 424 (Revised 10/2005)
Prescribed by OMB Circular A-102
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Civic Center e 500 East Third e Loveland, Colorado 80537
(970) 962-2322 ¢ FAX (970) 962-2901 « TDD (970) 962-2620

CITY OF LOVELAND
CITY CLERKS OFFICE

City of Loveland

AGENDA ITEM: 6

MEETING DATE: 8/21/2012

TO: City Council

FROM: Terry Andrews, City Clerk
PRESENTER: Terry Andrews

TITLE:

A resolution approving and authorizing the execution of an Intergovernmental Agreement
between the City of Loveland and the Larimer County Clerk and Recorder concerning the
coordinated mail ballot election to be held on November 6, 2012

RECOMMENDED CITY COUNCIL ACTION:
Adopt the Resolution as Recommended

OPTIONS:
1. Adopt the action as recommended
Deny the action
Adopt a modified action (specify in the motion)
Refer back to staff for further development and consideration
Adopt a motion continuing the item to a future Council meeting

arMwdn

DESCRIPTION:

This is an administrative action. City Council called a Special Election for November 6, 2012, to
fill a vacant seat in Ward IV. This election shall be held as a Coordinated Election with Larimer
County. This resolution approves the Election Agreement between the City and Larimer
County.

BUDGET IMPACT:

L] Positive

L1 Negative

Neutral or negligible

Funds are currently allocated to conduct the November 6, 2012 Special Municipal Election

SUMMARY:

On July 17, 2012, the City Council adopted Resolution #R-52-2012 authorizing the City Clerk to
notify the Larimer County Clerk and Recorder (“County Clerk”) of the City’s intention to
participate in the November 6, 2012 election and to coordinate the City’s participation in that
election with the County Clerk to fill a vacant seat in Ward IV. The County Clerk has presented
the City with an “Intergovernmental Agreement for General Election” with an effective date of



July 27, 2012, a copy of which is attached as Exhibit “A” to the proposed Resolution (“the
Election Agreement”). CRS Section 1-7-116(2) provides that when the County Clerk is
conducting a coordinated election with a municipality, the County Clerk is required to enter into
an agreement with that municipality concerning the conduct of the election.

Attached to the agreement (Exhibit A) is an estimate of the cost ($39,055) for the City to
participate in the general election. The registered electors identified in the exhibit (9,885),
reflects the total active registered voters in Ward 4 as of July 31, 2012. The County is
estimating a 15% increase in registered voters for this election. The cost for the 2012 general
election is based on several factors: 1) a general election is based on two distinct processes:
permanent mail-in voter and “vote center” 2) fewer communities, districts etc. participating
means the cost per voter is higher; and 3) an overall increase in voter registration (the cost will
be adjusted to accommodate the increase).

In order for the City to participate in a coordinated election with the County Clerk on November
6, 2012, it is necessary for the City to enter into the Election Agreement.

REVIEWED BY CITY MANAGER: /()WW%

LIST OF ATTACHMENTS:
Resolution
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RESOLUTION #R-55-2012

A RESOLUTION APPROVING AND AUTHORIZING THE
EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT
BETWEEN THE CITY OF LOVELAND AND THE LARIMER
COUNTY CLERK AND RECORDER CONCERNING THE
COORDINATED GENERAL ELECTION TO BE HELD ON
NOVEMBER 6, 2012

WHEREAS, on July 17, 2012, the Loveland City Council adopted Resolution
#R-52-2012 authorizing the Loveland City Clerk (“City Clerk”) to notify the Larimer
County Clerk and Recorder (“County Clerk”) of the City of Loveland’s intention to
participate in the November 6, 2012, election and to coordinate the City’s participation in
that election with the County Clerk; and

WHEREAS, in Resolution #R-52-2012 the City Council also authorized that the
City’s November 6, 2012, special municipal election be governed by the Colorado
Uniform Election Code of 1992 to the extent necessary in order to conduct the election as
a coordinated election with the County Clerk held on November 6, 2012; and

WHEREAS, C.R.S. 81-7-116(2) of the Uniform Election Code provides that
when the County Clerk is conducting a coordinated election with a municipality, the
County Clerk is required to enter into an agreement with that municipality concerning the
conduct of that election; and

WHEREAS, the County Clerk has presented to the City an “Intergovernmental
Agreement For Coordinated Election,” with an effective date of July 27, 2012, a copy of
which is attached hereto as Exhibit “A” and incorporated by reference (“the Election
Agreement”); and

WHEREAS, in order for the City to participate in the coordinated election with
the County Clerk, it is therefore necessary for the City to enter into the Election
Agreement.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF LOVELAND, COLORADO, that:

Section 1.  The Election Agreement is hereby approved and the Mayor is
authorized to enter into it on behalf of the City.

Section 2. The City Clerk shall comply with the provisions of the Election
Agreement and shall act as the City’s designated local election official in all matters
related to the November 6, 2012, special municipal election. The City Clerk shall also
comply with the applicable provisions of the City Charter, of the Municipal Election
Code of 1965 and, to the extent required by Resolution #R-52-2012, with the applicable
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provisions of the Uniform Election Code of 1992 in conducting the November 6, 2012,
special municipal election as a coordinated general election with the County Clerk.

Section 3. This Resolution shall go into effect as of the date of its adoption.

SIGNED this day of August, 2012.
Mayor
ATTEST:
City Clerk
APPROVED AS TO FORM:

A/\m W LM

Attorney




Exhibit A
INTERGOVERNMENTAL AGREEMENT FOR GENERAL ELECTION

This Intergovernmental Agreement (“Agreement”) is entered into by and between the Larimer
County Clerk and Recorder (“County Clerk”) and City of Loveland (“Entity”). This Agreement is
made effective July 27, 2012.

WITNESSETH

WHEREAS, pursuant to C.R.S. §1-7-116(2), as amended, the County Clerk and the Entity shall
enter into an agreement for the administration of their respective duties concerning the conduct
of the general election to be held on November 6, 2012 (“Election”); and

WHEREAS, the County Clerk and the Entity are authorized to conduct elections as provided by
law; and

WHEREAS, an election is required pursuant to C.R.S. §1-4-201 and C.R.S. §1-7-116(1). The
County Clerk will conduct the Election as a “Vote Center election” as such term is defined in the
Uniform Election Code of 1992, C.R.S. Title 1, as amended (“Code”} and the current Colorado
Secretary of State Election Rules, as amended (“Rules”); and

WHEREAS, the Entity has certain ballot race(s), ballot issue(s) and/or ballot question(s) to
present to its eligible electors and shall participate in this Election; and

NOW, THEREFORE, for and in consideration of the promises herein contained, the sufficiency
of which is hereby acknowledged, the County Clerk and the Entity agree as follows:

ARTICLEI
PURPOSE AND GENERAL MATTERS

A. Goal.

The purpose of this Agreement is to set forth the respective tasks in order to conduct the
Election and to allocate the cost thereof.

B. Coordinated Election Official.

The County Clerk shall act as the “Coordinated Election Official” (“CEQO") in accordance with the
Code and Rules and shall conduct the Election for the Entity.

The County Clerk designates Doreen Bellfy, whose telephone number is 970.498.7941, as the
“Contact Officer”, to act as the primary liaison between the County Clerk and the Entity. The
Contact Officer shall act under the authority of the County Clerk and shall have primary
responsibility for the coordination of the Election with the Entity.

C. Designated Election Official.

The Entity designatesh_'“/te,r‘i’ﬂiia&@ /dl’?&&”{%lfs as its “Designated
Election Official’ (‘DEQ”), whose phone js 9-262.-4332 xhd. . cell is
D3-L5/1057 and fax is _470- 942" 290] , to act as primary fiaison

between the Entity and the Contact Officer. The DEO shall have primary responsibility for
Election procedures to be handled by the Entity in accordance with the Code and Rules. The
DEOQ shall be readily available and accessible during regular business hours, and at other times
when notified by the Contact Officer in advance, for the purposes of consultation and decision-
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making on behalf of the Entity. In addition, the DEO is responsible for receiving and timely
responding to inquiries made by its voters or others interested in the Entity’s election.

D. Jurisdictional Limitation.

The Entity encompasses territory within Larimer County, Colorado. This Agreement shall be
construed to apply only to that portion of the Entity situated within Larimer County.

E. Term.

The term of this Agreement shall be from the date set forth above through December 31, 2012
and shall apply only to the Election.

ARTICLE I
DUTIES OF THE COUNTY CLERK

A Voter Registration.

Supervise, administer and provide necessary facilities and forms for all regular voter registration
sites.

B. Ballot Preparation.

1. Layout the text of the ballot in a format that complies with Code and Rules. To
avoid ballot space issues, the County Clerk requests each ballot issue and ballot question are
not more than 250 words,

2. The County Clerk will assign the letter and/or number of the Entity's ballot
issue(s) or ballot question(s) which will appear on the ballot, and provide this assignment to the
Entity.

¢ Sign on the ling provided to indicate acknowledgement.

. doasc (ncdip e

Signature

3. Provide ballot printing layouts and text for the Entity’s review and signature. If
the Entity fails to provide approval by the required deadline, the content is to be considered
approved.

4, Certify the ballot content to the printer(s).

5. Contract for ballots.

C. Voter Lists.

Upon request of the Entity, create and certify a list of registered voters containing the names
and addresses of each elector registered to vote in the Entity.

D. Election Judges.

Appoint and compensate a sufficient number of election judges.
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E. Mail-in ballot and Voting sites.

1. Provide that mail-in ballot packets be mailed to every eligible elector and shali be
conducted in accordance with C.R.S. Title 1, Article 8.

2. Conduct mail, accessible, and emergency voting. Coordinate the location of
voting sites.
3. Obtain and provide all ballots and supplies necessary for mail, accessible and

'emergency voting together with replacement ballots and affidavits and ballots for property
owners who live in another Colorado county.

4, Provide all necessary equipment, forms and supplies to conduct the Election,
including electrenic voting equipment.

F. Voting Jurisdiction.

Provide the Entity a street locator file, which lists the street addresses located in the Entity
within the statewide voter registration system. In order for the County Clerk to provide correct
ballots to the electors, it is critical that the information contained in the Entity's locator file be
accurate.

G. Election Day Preparation.

1. Provide, no later than ten days before the Election, notice by publication of a vote
center election in accordance with C.R.S. §1-5-205(1.4).

2. Provide necessary electronic voting equipment together with personnel and
related computer equipment for pre-election logic and accuracy testing, post-election audit and
Election day needs.

3. Prepare and run pre-election logic and accuracy testing and audits of the voting
system in accordance with C.R.S. §1-7-509 and Rules.

4. Conduct post-election audit of voting equipment and vote-counting equipment in
accordance with C.R.S. §1-7-509 and Rules.

H. TABOR Notice.

1. If the County Clerk is responsible for preparing a TABOR notice, the County
Clerk shall do so in compliance with Article X Section 20 of the Colorado Constitution and any
pertinent Code and Rules.

2. Charge the Entity for all expenses for the preparation, printing, labeling and
postage for the TABOR notice. Said expenses shall be prorated among all Entities participating
in the TABOR notice. Such pro-ration to be based, in part, upon the number of addresses
where one or more active registered voters of the Entity reside.

3. Coordinate and mail the TABOR notice not less than thirty days prior to the
election in compliance with Article X Section 20 of the Colorado Constitution and any pertinent
Code and Rules. The County Clerk shall determine the least cost method for mailing the
TABOR notice and address the TABOR notice to “All Registered Voters” at each address in
Larimer County where one or more active registered voters of the Entity reside. Nothing herein
shall preclude the County Clerk from sending the TABOR Notice of the Entity to persons other
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than electors of the Entity if such sending arises from the County Clerk’s efforts to mail the
TABOR Notice at least cost.

L Counting Ballots.
1. Conduct and oversee the ballot counting process and report the results by Entity.
2. Establish backup procedures and backup sites for ballot counting should
counting equipment and/or building facilities fail. In such event, counting procedures will be

moved to a predetermined site.

3. If it is determined that counting must be moved to an established backup site, all
related costs shall be paid by the Entities.

J. Certifying Results.
1. Appoint, instruct and oversee the board of canvassers.

2. Certify the results of the Entity’s Election within the time required by law and
provide the Entity with a copy of all Election statements and certificates required under Code.

3. If a recount is called for, conduct a recount in accordance with Code.

K. Recordkeeping.

1. Pursuant to C.R.S. §1-7-802, store all Election records as required.
2. Keep an accurate account of all Election costs.
L. No Expansion of Duties.

Nothing contained in this Agreement is intended to expand the duties of the County Clerk
beyond those set forth in Code or Rules.

ARTICLE Ill
DUTIES OF THE ENTITY

A. Authority.

Provide the County Clerk with a copy of the ordinance or resolution stating that the Entity will
participate in the Election in accordance with the terms and conditions of this Agreement. The
ordinance or resolution shall further authorize the presiding officer of the Entity or other
designated person to execute this Agreement.

B. Call and Notice.

1. Publish all notices relative to the Election as required by Code, Rules, the Entity’s
Charter and any other statute, rule or regulation.

2. Entities governed by Title 32 shall be responsible for mailing the required notice
to each address of one or more active registered electors who do not reside within Larimer
County or counties where the Entity is located in accordance with C.R.S. §1-7-906(2) .
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C. Voting Jurisdiction.

1. Review the information contained in the street locator file and certify its accuracy,
as well as any changes, additions or deletions fo the file, It is the Entity’s responsibility to
ensure that the information contained in the locator file is an accurate representation of the
Entity's street indexes contained within the Entity’s legal boundaries. The certification of the
street locator file shall be made no later than August 6, 2012 at 5:00 p.m. to the County Cletk. If
the certification is not provided by the date specified herein, the Entity may not participate in the
Election.

2. Any proposed Entity not already identified by a tax authority code in the county
Assessor’s records, shall provide the County Clerk with a certified legal description, map and
locator, identifying all “high/low” ranges for street addresses within the proposed Entity, no later
than August 6, 2012 at 5:00 p.m. Once the information has been entered in the statewide voter
registration system, the DEO shall review the information contained in the street locator file and
shall certify its accuracy, as well as any changes, additions or deletions to the file no later than
August 13, 2012 at 5:00 p.m. to the County Clerk. If the certification is not provided by the
required deadline specified herein, the Entity may not participate in the Election.

D. Petitions, Preparation and Verification.
Perform all responsibilities required to certify any candidate or initiative petition to the ballot.
E. Ballot Preparation.

1. Be solely responsible for determining whether a ballot race, ballot issue, or ballot
question is properly placed before the voters.

Each ballot issuefquestion submitted shall be followed by the words "yes" and "no".
« Sign on the line provided to indicate acknowledgement.

. bél WQJ a/wff/ﬁmjw

Signature

2. Pursuant to C.R.S. §1-5-203(3)(a), provide a certified copy of the ballot content
(race(s), issue(s} and question(s)) to the County Clerk as an email attachment fo
elections@co.larimer.co.us or on compact disc (650 MB or higher), at the earliest possible time
and in any event no later than sixty days before the election, September 7, 2012 at 5:00 p.m.
The ballot content must be certified exactly in the order in which it is to be printed on the ballot
pages and sample ballots in the following format:

Microsoft Word '97 or a version of Microsoft Word able to be converted to Microsoft Word ‘97
Font Type: Arial

Font Size: 8 point

Justification: Left

All Margins: 0.5 inches

3. The certified list of ballot race(s), ballot issue(s) and/or ballot question(s)
submitted by the Entity shall be final.

4, Proofread and approve the Entity’s ballot content for printing within one business
day of receipt from the County Clerk. The Entity shall provide a fax number and designate a
person to be available for proofing and approving ballot content for printing. Due to time
constraints, the Entity must provide contact information for someone who is available from 8:00
a.m. to 10:00 p.m. from September 7, 2012 until September 14, 2012, or until final approval of
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printing of ballots has been reached. The County Clerk agrees to keep all contact personnel
informed of ballot printing status. The Entity has designated [i£ess. (=, /af'w@’wﬁ

}%&ﬁ’ : . whose phone s 4/0-963 —J30dwd ., cell is
$p3~657 [05 7 andfaxis 970 -9 L2-2F9] .

5. Once approval has been received, the County Clerk will not make any changes
to the ballot content. If the Entity fails to provide approval by the required deadline, the content
is fo be considered approved.

6. Provide audio recording of the proper pronunciation of any candidate name
certified to the County Clerk. Please see Exhibit B.

7. The Entity shall defend and resolve at its sole expense ali challenges relative to
the ballot race(s), ballot issue(s) and/or ballot question(s) as cerfified to the County Clerk for
inclusion in the Election.

F. Election Participation.

If requested by the County Clerk, provide person(s) to participate and assist in the Election
process. The person(s) provided by the Entity must be registered to vote in Larimer County.

G. Property Owners.

1. Notify and provide information and materials to property owners where an eligible
elector may vote at any voting site or make application for a mail-in ballot specific to that district
to be voted on and filed with the County Clerk. C.R.S. §32-1-806, C.R.S. §1-7-104,

C.R.S. §1-8-104(3)

2. The Entity shall be responsible for obtaining its property owner list(s) from the
County Assessor's office in accordance with C.R.S. §1-5-304. The Entity shall provide an initial
list of voters who are registered to vote in Colorado and own property within the district to the
County Clerk no later than October 8, 2012, and will provide a final list of voters who are
registered to vote in Colorado and own property within the district to the County Clerk no later
than October 17, 2012, Both lists will be provided in either a .txt or .xls file format.

3. Electors who own property within the district in Larimer County but who reside
and are registered to vote in another Colorado county may vote in person or may request a
mail-in ballot from the County Clerk.

H. TABOR Nofice.

1. If the Entity is responsible for preparing a TABOR notice for any ballot issue(s),
the Entity shall do so in compliance with Article X Section 20 of the Colorado Constitution and
any pertinent Code and Rules.

2. The Entity shall be solely responsible for calculating and providing to the County
Clerk any fiscal information necessary to comply with TABOR. The County Clerk shall in no
way be responsible for the Entity's compliance with TABOR or the accuracy of the fiscal
information.

3. The process of receiving written comments relating to ballot issue(s) and
summarizing such comments, as required by TABOR, is the sole responsibility of the Entity.

4. The Entity shall be solely responsible for its preparation, accuracy and the
language contained therein, and shall submit such notice, including pro and con summaries and
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fiscal information, to the County Clerk no later than September 25, 2012 at 5:00 p.m., pursuant
to C.R.S. §1-7-904. Such notice shall be provided to the County Clerk as an email attachment
to elections@co.larimer.co.us or on compact disc (650 MB or higher) in the following format:

Microsoft Word '97 or a version of Microsoft Word able to be converted to Microsoft Word ‘97
Font Type: Arial

Font Size: 8 peint

Justification: Left

All Margins: 0.5 inches

5. The certified text, summary of comments and fiscal information submitted by the
Entity shall be final.

6. Proofread and approve the Entity’s TABOR content for printing. The Entity shall
provide a fax number and designate a person to be available for proofing and approving TABOR
content for printing. Due to time constraints, the Entity must provide contact information for
someone who is available from 8:00 a.m. to 10:00 p.m. from September 25, 2012 until October
5, 2012, or until the TABOR notice is mailed. The County Clerk agrees to keep all contact

_personnel  informed of _TABOR printing  status. The Entity has designated

kSR G frdbrens pu Tecppis s e A , whose phone is

(5?’7@_1%%92?23 P ow Th 0‘2324 cell is 303-45//05TeRDD-HPIAF0 7 and fax s
- F20-567-290

7. Once approval has been received, the County Clerk will not make any changes
to the TABOR content. If the Entity fails to provide approval by the required deadline, the
content is to be considered approved.

8. Pursuant to C.R.S. §1-7-906(2), the Entity shall be responsible for mailing the
TABOR notice to each address of one or more active registered electors who do not reside
within Larimer County.

. Cancellation of Election by the Entity.

If the Entity resolves not to participate in the Election, notice shall be delivered in writing to the
Contact Officer immediately; provided, however that the Entity shall not cancel after the 25" day
prior to the Election, October 12, 2012, pursuant to C.R.S. §1-5-208(2). The Entity shall
reimburse the County Clerk for the actual expenses incurred in preparing for the Election. If
cancellation occurs after the certification deadline, full election costs may be incurred. The
Entity shall provide notice by publication, as defined in Code, of cancellation of the Election and
a copy of such notice shall be posted at each voting location, in the office of the Entity, in the
office of the County Clerk, in the office of the DEO, and, if the Entity is a special district, in the
office of the Division of Local Government.

ARTICLE IV
COSTS

A. Election Costs.
The minimum fee for election services is $650.00.

1. The Entity’s propottional share of costs shall be based on County expenditures
relative to the Election and the number of electors per Entity. Costs include, but are not limited

to: supplies, printing, postage, legal notices, temporary labor, rentals, and other expenses
attributable to the County Clerk’s administration of the Election for the Entity. The Entity shall



be charged its pro-rated share of election costs for any software programs used to count voted
ballots as well as pre-election and post-election maintenance and on-site technical support.

2, The Entity affirms that is has sufficient funds available in its approved budget to
pay its prorated Election expenses.

3. If it is determined that counting must be moved fo an established backup site, the
Entity shall be charged its pro-rated share.

4, The cost of any recount(s) will be charged to the Entity, or if more than one Entity
is involved in the recount, the cost will be prorated among the participating Entities.

5. Upon receipt of the invoice, pay to the County Clerk within thirty days a fee which
shall be an amount determined in accordance with the formula set forth on Exhibit A. If Exhibit
A cannot be completed at the time of the mailing of this Agreement, it will be provided as soon
as possible.

6. The Entity shall pay any additional or unique election costs resulting from Entity
delays and/or special preparations or cancellations relating to the Entity's participation in the
Election.

B. TABOR Costs.
The minimum fee for TABOR services is $350.00.

The Entity shall pay a pro-rated amount for the costs to produce and mail the TABOR notice.
Such pro-ration to be based, in part, on addresses where one or more active registered electors
of the Entity reside.

C. Invoice.

The County Clerk shall submit to the Entity an itemized invoice for all expenses incurred under
this Agreement and the Entity shall remit to the County Clerk the total due upon receipt. Any
amount not paid within 30 days after receipt will be subject to an interest charge at the lesser of
1 %% per month or the highest rate permitted under law. The itemized invoice will be sent to
Entities mid to late December.

ARTICLE V
MISCELLANEOUS

A. Entire Agreement.

This Agreement and its Exhibits constitute the entire agreement between the parties as to the
subject matter hereof and supersede all prior or current agreements, proposals, negotiations,
understandings, representations and all other communications, both oral and written.

B. Indemnification.

To the extent permitted by law, each party agrees to indemnify and hold harmless the other
party, its officials, officers, employees and agents from and against any and all losses, costs
(including attorneys’ fees), demands or actions arising out of or related to any negligent actions,
errors or omissions of the indemnifying party in connection with the transactions contemplated
by this Agreement.
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In the event a court of competent jurisdiction finds the Election for the Entity was void or
otherwise fatally defective as a result of the sole breach or failure of the County Clerk to perform
in accordance with this Agreement or laws applicable to the Election, the Entity shall be entitled
to recover expenses or losses caused by such breach or failure up to the maximum amount
paid by the Entity to the County Clerk. The County Clerk shall in no event be liable for any
expenses, damages or losses in excess of the amounts paid under this Agreement. This
remedy shall be the sole and exclusive remedy for the breach available to the Entity.

No term or condition in this agreement shall constitute a waiver of any provisions of the
Colorado Government Immunity Act.

c. Conflict of Agreement with Law, Impairment.

Should any provision of this Agreement be determined by a court of competent jurisdiction to be
unconstitutional or otherwise null and void, it is the intent of the parties hereto that the remaining
provisions of this Agreement shall be of full force and effect.

D. Time of Essence.

Time is of the essence in the performance of this Agreement. The time requirements of Code
and Rules shall apply to completion of required tasks.

E. No Third Party Beneficiaries.

Enforcement of the terms and conditions of this Agreement and all rights of action relating to
such enforcement shall be strictly reserved to the parties, and nothing contained herein shall
give or allow any such claim or right of action by any other person or Entity.

F. Governing Law, Jurisdiction & Venue.

This Agreement, the interpretation thereof, and the rights of the parties under it will be governed
by, and construed in accordance with, the laws of the State of Colorado. The courts of the State
of Colorado shall have sole and exclusive jurisdiction of any disputes or litigation arising under
this Agreement. Venue for any and all legal actions arising shall lie in the District Court in and
for the County of Larimer, State of Coigrado.

G. Headings.

The section headings in this Agreement are for reference only and shall not effect the
interpretation or meaning of any provision of this Agreement.

H. Severability.

If any provision of this Agreement is deciared by a court of competent jurisdiction to be invalid,
void or unenforceable, such provision shall be deemed to be severable, and all other provisions
of this Agreement shall remain fully enforceable, and this Agreement shall be interpreted in all
respects as if such provision were omitted.
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EXHIBIT B
AUDIO FOR ACCUVOTE TSX UNIT

In accordance with Secretary of State Rule 10.5, all candidates shall provide an audio recording
to the County Clerk no later than the last day upon which the Entity certifies the ballot content,
pursuant to C.R.S. §1-5-203(3)(a). The audio recording of the candidate’s name shall be
recorded exactly as it is certified to the County Clerk.

To be in compliance with the above Code and Rule, the Larimer County Clerk and Recorder’s
office has set up a voice mailbox at 970.498.7946 that candidates will need to call to provide the
correct pronunciation of their name. Upon calling the voice mailbox, they will receive
instructions on recording their information, as well as, options for listening, deleting, re-recording
and saving their message. Please inform candidates within your district of the necessity of
recording the correct pronunciation of their name.

The Larimer County Clerk and Recorder's office will contact the Entity if pronunciation
guidelines on any ballot race(s), ballot issue(s) and/or ballot question(s) are needed.

Please contact our office at 970.498.7820 if you have any questions or need additional
information.
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P. 128



IN WITNESS WHEREOQF, the parties hereto have executed this Agreement to be effective upon
the date first above written.

LARIMER COUNTY, COLORADO
CLERK AND RECORDER

Date:;
Scott Doyle
ENTITY:
NAME OF ENTITY:
Date:
By:
Entity phone number Title of Authorized Representative

signing on behalf of Entity

12
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Administration Offices e 410 East Fifth Street e Loveland, Colorado 80537
(970) 962-2555 ¢ FAX (970) 962-2908 ¢ TDD (970) 962-2620

CITY OF LOVELAND
PUBLIC WORKS DEPARTMENT

City of Loveland

AGENDA ITEM: 7

MEETING DATE: 8/21/2012

TO: City Council

FROM: Keith Reester, Public Works Department
PRESENTER: David Klockeman, PE, City Engineer
TITLE:

A resolution approving an assignment and amendment of a lease for real property owned by the
City of Loveland and located at 1355 N. Lincoln Avenue in Loveland, Colorado

RECOMMENDED CITY COUNCIL ACTION:
Adopt the resolution

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

DESCRIPTION:

This is an administrative action to consider the adoption of a resolution approving an
assignment and amendment of an existing lease agreement between the City of Loveland (City)
and Good Times Drive Thru Inc. for the real property owned by the City in the southwest corner
of the intersection of North Lincoln Avenue and East Eisenhower Boulevard (1355 N. Lincoln
Avenue). The resolution also authorizes the City Manager to execute the Amendment on behalf
of the City.

BUDGET IMPACT:

Positive

L] Negative

1 Neutral or negligible

The extension continues the lease income on this City owned property as the long-term

improvements to the intersection of North Lincoln Avenue and Eisenhower Boulevard have not
been scheduled.

As this is an amendment (extension) of the existing lease, per the conditions of the original
agreement, the amount of the rental payment will not change - $1,625 per month plus three (3)



percent of the amount by which the gross sales from the Restaurant for any Lease Year
exceeds $750,000.

SUMMARY:

In 1997 and 1998, in anticipation of the future expansion of the intersection of North Lincoln
Avenue (US 287) and East Eisenhower Boulevard (US 34) and as the result of development
activity in this area, the City was able to obtain some of the necessary right-of-way at this
location. The right-of-way included a portion of the vacant property in the northeast corner, a
portion of the property in the northwest corner (the existing Walgreen’s), and the entire property
in the southwest corner (existing Good Times). The entire Good Times property was purchased
by the City in January 1998 as the future intersection resulted in only a small portion of the
property remaining, including the elimination of all access to North Lincoln Avenue.

Because the intersection project was not planned to be constructed at that time, the City
entered into a long-term lease with Good Times (Through the Bailey Company, LLLP), which
allows the City to maintain control of the property while earning income from rental charges and
sales tax. The original lease had an initial term of 10 years with options for two five year
extensions. The first five year extension will expire in March 2013.

Good Times recently approached the City and requested to assign the lease from the Bailey
Company , LLLP to Good Times Drive Thru Inc. and a longer term extension as they are looking
at updating this location. After review of the information related to the 10-year Transportation
Capital Program, it was determined that this location would likely not see roadway
improvements within the next 10 years. Therefore, it was determined that a new 10-year
extension with two additional five-year options would be appropriate. As this is a long-term
lease, City Council approval through a resolution is required.

REVIEWED BY CITY MANAGER: /()WM%

LIST OF ATTACHMENTS:

1. A Resolution approving an Assignment and Amendment of an existing lease agreement
between the City of Loveland (City) and Good Times Drive Thru Inc. for the real property
owned by the City in the southwest corner of the intersection of North Lincoln Avenue
and East Eisenhower Boulevard (1355 N. Lincoln Avenue).
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RESOLUTION #R-56-2012

A RESOLUTION APPROVING AN ASSIGNMENT AND AMENDMENT
OF A LEASE FOR REAL PROPERTY OWNED BY THE CITY OF
LOVELAND AND LOCATED AT 1355 N. LINCOLN AVENUE IN
LOVELAND, COLORADO

WHEREAS, on February 26, 1998, the City of Loveland, as landlord, and The Bailey
Company, LLLP, as tenant, entered into a written lease for approximately 21,000 square feet of
real property located at 1355 N. Lincoln Avenue in Loveland, Colorado (“Lease”); and

WHEREAS, the Lease provides for an effective term of ten years, with an option to
extend the Lease for up to four additional periods of five years each; and

WHEREAS, by letter to the City dated November 15, 2007, The Bailey Company, LLLP
exercised its option to extend the Lease through March 29, 2013; and

WHEREAS, The Bailey Company, LLLP now desires to assign the Lease to Good
Times Drive Thru Inc.; and

WHEREAS, Good Times Drive Thru Inc. desires to accept assignment of the Lease,
subject to certain amendments regarding the term of the Lease and options to extend the term;
and

WHEREAS, the City, The Bailey Company, LLLP, and Good Times Drive Thru Inc.
desire to enter into a written agreement to effectuate the assignment and amendment.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the “Assignment and Amendment of Lease,” attached hereto as
Exhibit A and incorporated herein by reference (“Amendment”), is hereby approved.

Section 2. That the City Manager is hereby authorized, following consultation with
the City Attorney, to modify the Amendment in form or substance as deemed necessary to
effectuate the purposes of this Resolution or to protect the interests of the City.

Section 3. That the City Manager and the City Clerk are hereby authorized and
directed to execute the Amendment on behalf of the City.

Section 4. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this 21% day of August, 2012.

Cecil A. Gutierrez, Mayor
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ATTEST:

City Clerk

APPROVED AS TO FORM:

Assistant City Attorney




ASSIGNMENT AND AMENDMENT OF LEASE
1355 N. Lincoln Avenue, Loveland, Colorado

This Assignment and Amendment of Lease (“Amendment”) is made and entered into
this __ day of , 2012, by and among the City of Loveland, a Colorado
municipal corporation (“Landlord”), The Bailey Company, LLLP, a Colorado limited liability
limited partnership (“The Bailey Company”), and Good Times Drive Thru Inc., a Colorado
corporation (“Good Times,” or “Tenant”). Landlord, The Bailey Company, and Good Times
are sometimes referred to herein collectively as the “Parties.”

Whereas, on February 26, 1998, Landlord and The Bailey Company entered into a lease
(“Lease”), a copy of which is attached hereto as Exhibit A and incorporated herein by reference,
for approximately 21,000 square feet of real property located at 1355 N. Lincoln Avenue in
Loveland, Colorado (“Leased Premises”); and

Whereas, the Lease provided for an effective term of ten years, with an option to extend
the Lease for up to four additional periods of five years each; and

Whereas, by letter to Landlord dated November 15, 2007, a copy of which is attached
hereto as Exhibit B and incorporated herein by reference, The Bailey Company exercised its
option to extend the Lease through March 29, 2013; and

Whereas, The Bailey Company now desires to assign the Lease to Good Times; and

Whereas, Good Times desires to accept assignment of the Lease, subject to certain
amendments as described herein.

Now, therefore, in consideration of the mutual covenants and promises contained herein,
the Parties agree as follows:

1. Assignment. The Bailey Company hereby assigns all of its right, title, and
interest to the Lease to Good Times. Good Times hereby accepts such assignment and agrees to
assume all of the responsibilities and obligations of the Tenant under the Lease. Landlord hereby
acknowledges and consents to such assignment, which shall be effective as of the date of this
Amendment.

2. Amendment. Landlord and Good Times agree that the Lease shall be amended
as follows:

a. Paragraph 3.2 shall be deleted in its entirety and replaced with the
following:

Tenant’s Option to Extend Term. Landlord and Tenant acknowledge that the
Lease has been extended and shall remain in effect through March 29, 2013.
After that date, Tenant shall have the right to extend the Term for up to one
additional period of ten years, and two additional periods of five years each,
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for a total maximum extension of twenty years (each such period is hereinafter
referred to as an “Extended Term”™). Notice that Tenant intends to exercise its
option for an Extended Term shall be given by Tenant to Landlord in writing
no less than ninety days prior to the expiration of the then-current Term, and
failure to so extend the Term shall constitute a termination of the option to
extend granted hereby. From and after commencement of an Extended Term,
all of the other terms, covenants, and conditions of this Lease shall apply to
the Extended Term, and references to the Term shall be deemed to include the
then-current Extended Term.

b. Paragraph 16.2 shall be amended to change all references to January 1,
2016 to January 1, 2023.

c. Paragraph 23.2 shall be amended to replace the Tenant notification
information with the following:

IF TO TENANT: Good Times Drive Thru Inc.
Attn: Boyd E. Hoback, President & CEO
601 Corporate Circle
Golden, CO 80401
Facsimile: (303) 384-0223

WITH A COPY TO: Andrew Pidcock
(which shall constitute Snell & Wilmer L.L.P.,
notice) 1200 17th Street, Suite 1900

Denver, CO 80202

3. Except as amended herein, the terms and conditions of the Lease shall remain in
full force and effect in accordance with the provisions thereof.

In Witness Whereof, the Parties have signed this Amendment on the date set forth
above.

The Bailey Company, LLLP,
A Colorado limited liability limited partnership

By:  The Erie County Investment Co.
Its:
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Attest:

City Clerk

Approved as to Form:

Elrocee Plr

Assistant City Attorney

Good Times Drive Thru Inc.,

A Color%oration
Ll b
By: /g JZ_,/

Boyd E. Hoback, President & CEO

City of Loveland,
A Colorado municipality

By:

William D. Cahill, City Manager
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~ EXHIBIT A
O ®

LEASE

THIS LEASE is made and entered into this 26 day of _Februany _, 1998, by
and between the CITY OF LOVELAND ("Landlord"), and THE BAILEY COMPANY, a Colorado
limited partnership ("Tenant").

In consideration of the mutual covenants and agreements contained in this Lease and the due
and faithful performance of each and all the terms, covenants and conditions contained herein,
Landlord and Tenant hereby agree as follows:

ARTICLE L.
DEFINED TERMS

The terms used in this Lease shall have the following meanings:

L1 "Effective Date" shall mean the date on which the Lease is fully executed by both
Landlord and Tenant as set forth on the signature page(s).

1.2 "Extended Term" shall mean the term of occupancy of Tenant beyond the initial ten-
year Term as establifhed in Section 3.1,

1.3 "Governmental Authority" shall mean the United States, the state, the county, the city,
or any other political subdivision in which the Leased Premises is located, and any other political
subdivision, agency, or instrumentality exercising jurisdiction over Landlord, Tenant or the Leased
Premiises.

1.4 "Governmental Requirements" shall mean all laws, ordinances, rules and regulations
of any Governmental Authority applicable to Landlord, Tenant or the Leased Premises.

1.5 "Hazardous Materials" shall mean: (a) any "hazardous waste" as defined by the

Resource Conservation and Recovery Act of 1976 (42 U.S.C. §6901 et seq.), as amended from time -

to time, and regulations promulgated thereunder; (b) any "hazardous substance"” as defined by the
Comprehensive Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. §9601
et seq.) ("CERCLA"), as amended from time to time, and regulations promulgated thereunder;
(c) asbestos; (d) polychlorinated biphenyls; (e) petroleum products, (f) underground storage tanks,
whether empty, filled or partially filled with any substance; (g) any substance, the presence of which
on, in, at or under the Leased Premises is prohibited by any Governmental Requirements; and (h)
any other substance by which any Governmental Requirements requires special handling or
notification of any federal, state or local governmental entity in its collection, storage, removal,
disturbance, treatment, or disposal.

1.6  "Hazardous Materials Contamination” shall mean the contamination of or the
presence upon or in any part of the Leased Premises, any current structures located on the Leased
Premises, facilities, soil, groundwater, air or other elements on or of the Leased Premises by
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Hazardous Materials, or the contamination of or the presence upon or in any structure, facilities, soil,
groundwater, air or other elements on or of any other property as a result of Hazardous Materials at
any time emanating from the Leased Premises.

1.7 Leased Premises” shall mean approximately 21,000 square feet of real property
located at 1355 N. Lincoln Avenue, in Loveland, Colorado, and more particularly described on
Exhibit A attached hereto and incorporated herein by this reference as though fully set forth,
including all easements, rights and appurtenances thereto and including the restaurant building
situated thereon on the Effective Date.

1.8 "Lease Year" shall mean: (a) twelve full calendar months following the first day of
the month following the Term Commencement Date if the Term Commencement Date is a day other
than the first day of a month; or (b) twelve full calendar months following the Term Commencement
Date if such date is the first day of the month, and each anniversary date thereof.

1.9  "Premises" shall mean the Leased Premises and the Restaurant together.

1.10  "Rental" shall mean collectively Base Rental and Percentage Rental as set forth in
Sections 6.1 and 6.2.

1.11  "Restaurant” shall mean the Good Times Drive-Thru Restaurant to be operated on
the Leased Premises by Tenant.

1.12  "Tenant's Conditions Precedent” shall mean each of those items specifically set forth
in Section 4.1 which need to be completed, satisfied or formally waived by Tenant in its sole
discretion prior to Tenant incurring any obligation under the terms and conditions of this Lease.

1.13  "Term" shall mean the period commencing with the Term Commencement Date and
ending on the Term Expiration Date as provided in Section 3.1.

1.14 "Term Commencement Date" shall mean the date described in Section 3.1 upon
which the Term shall commence.

ARTICLE 11.
LEASE OF PREMISES

2.1  Lease. Landlord hereby leases to Tenant and Tenant hereby leases from Landlord
the Leased Premises subject to the terms and conditions set forth herein.

ARTICLE IIL
TERM

3.1 Temm. This Lease shall be effective as a binding contract between Landlord and
Tenant upon the Effective Date. The Term shall be for a period of ten years commencing upon the
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Term Commencement Date, which shall be the thirty-first day after the Effective Date, provided that
Tenant has removed or waived all of Tenant's Conditions Precedent as set forth in Section 4.1 hereof.

3.2 Tenant's Option to Extend Term. Tenant shall have the right to extend the Term
beyond such ten-year period by up to four additional periods of five years each (each such period
is hereinafter referred to as an "Extended Term"). Notice that Tenant intends to exercise its option
for an Extended Term shall be given by Tenant to Landlord in writing no less than ninety days prior
to the expiration of the initial ten-year Term or any Extended Term as the case may be, and failure
to so extend the Lease Term shall constitute a termination of the option to extend granted hereby.

"From and after commencement of an Extended Term, all of the other terms, covenants and
conditions of this Lease shall apply to the Extended Term and references to Term shall be deemed
to include the then current Extended Term.

ARTICLE IV. |
CONDITIONS PRECEDENT TO LEASE EFFECTIVENESS

4.1  Tenant's Conditions Precedent. Notwithstanding anything provided herein to the
contrary, Tenant's obligations under this Lease are contingent upon the satisfaction or written waiver
by Tenant in its sole discretion within thirty days after the Effective Date of each of Tenant's
Conditions Precedent set forth below.

(@)  That Tenant shall have completed the special review process required by the
Zoning Ordinance of the City of Loveland and it shall have obtained or received adequate assurances
that it will obtain all necessary zoning, building and other permits, licenses and approvals required
for preparation of the Leased Premises for renovation and operation of the Restaurant on the Leased
Premises, including but not limited to a double drive-through service facility, signage, seating,
easements and other adequate provisions for necessary parking and vehicular ingress and egress to
and from the Leased Premises. Landlord shall cooperate with Tenant in connection with obtaining
such permits and licenses but shall not be obligated to pay any sums of money therefor unless
otherwise specifically provided herein. Notwithstanding the foregoing, Landlord's cooperation with
Tenant does not necessarily imply approval of Tenant's site plan for the Premises, which approval
must only be obtained through the special review process described above.

(b)  ThatLandlord'stitle to the Leased Premises, all liens and other encumbrances
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affecting the Leased Premises, and all utility easements, applicable zoning ordinances, legal

roadways and development restrictions will not interfere with the leasing and operation of the
Restaurant by Tenant or the ownership of any of Tenant's property located in and around the
Restaurant. Within ten days after the Effective Date, Landlord shall furnish to Tenant, at Landlord's
expense, a commitment for a policy of leasehold title insurance ("Title Commitment") issued by a
title insurance company selected by Tenant ("Title Company") covering Tenant's interest in the
Leased Premises in the amount of $300,000 and reflecting the status of Landlord's title to the Leased
Premises and indicating extended coverage over all general exceptions. Landlord, at Landlord's
expense, shall furnish Tenant an ALTA policy of leasehold title insurance, with extended coverage
over all general exceptions, issued pursuant to the Title Commitment as soon as practicable after the
Term Commencement Date.
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4.2  Failure of Tenant's Conditions Precedent. In the event that all of Tenant's Conditions
Precedent have not been satisfied within thirty days after the Effective Date, Tenant shall have the
right upon written notice to Landlord, delivered to Landlord prior to or within five days after the
expiration of such thirty-day period to either: (i) terminate this Lease, in which event neither
Landlord nor Tenant shall have any further rights or obligations hereunder; or (ii) waive Tenant's
Conditions Precedent which have not yet been satisfied and proceed to perform the terms and
conditions of this Lease. If Tenant fails to deliver such termination notice prior to or within five
days after such thirty-day period, this Lease shall remain in full force and effect and all Tenant's
Conditions Precedent shall be deemed to have been satisfied or waived by Tenant. Failure of Tenant
to satisfy or waive a Condition Precedent shall not be deemed to be or construed as an act of bad
faith.

ARTICLE V.
USE

5.1 Permitted Uses. Except as otherwise provided in Section 5.2, the Leased Premises
shall be used for the purposes of maintaining and operating thereon the Restaurant or for any other
lawful use.

5.2 Other Uses. ‘Notwithstanding ary other provision of this Lease, Tenant or any
successor in interest to Tenant in its sole discretion may voluntarily close the Restaurant and may
remove the Restaurant (except the building) and all of Tenant's other property from the Leased
Premises and continue to pay the Rental and other amounts due hereunder or may convert the Leased
Premises to another lawful use, as determined by Tenant or such successor in its sole discretion,
provided that such use shall be lawful and legitimate and not be in violation of any municipal, local,
state or federal laws, regulations and ordinances governing same which are in existence at the time
of such conversion.

ARTICLE VL
RENTAL

6.1  Base Rental. During the Term and any extensions thereof, Tenant shall pay to -

Landlord monthly base rental ("Base Rental") in the amount of $1,625 per month. There shall be
no increases to such monthly amount of Base Rental. Subject to the qualifications set forth herein,
the Base Rental shall be paid by Tenant in monthly installments in advance, without demand, on the
first day of each calendar month during the Term and any extensions thereof. The prorated Base
Rental for the first fractional month of the Term, if any, shall be paid on the first day of the following
calendar month.

6.2  Percentage Rental. In addition to Base Rental, Tenant shall pay to Landlord annual
percentage Rental ("Percentage Rental™) which shall be three percent of the amount by which
Tenant's gross sales from the Restaurant for any Lease Year exceeds $750,000 for such Lease Year.
Tenant's gross sales mean all sales or other income arising from Tenant's business conducted at the
Restaurant, less sales taxes, sales made to employees, sales for which cash has been refunded,
complimentary or coupon promotions for which cash is not received and sales of any improvements
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to or equipment on the Premises. Within thirty days after the end of each Lease Year, Tenant shall
furnish to Landlord a written statement setting forth the Percentage Rental, if any, and the payment
of such Percentage Rental with respect to such prior Lease Year.

6.3  Payment of Rental and Other Amounts Due. If Tenant shall fail to pay any Rental

or any other amounts or charges due hereunder within ten days of the date upon which such
payments are due, the unpaid balance of such payments shall bear interest at the per annum rate of
two percent over the then current Prime Rate being charged by Bank One Denver, NA, from the date
due to the date of payment. All Rental and other payments shall be paid by Tenant to Landlord at
the address set forth in Section 23.2 hereof or at such other place as may from time to time be
designated by notice from by Landlord to Tenant.

ARTICLE VIL _ -
RESTAURANT CONSTRUCTION -

7.1  Tenant's Obligations. Tenant shall renovate the existing building to establish the
Restaurant and all other improvements on the Leased Premises at Tenant's sole cost and expense.
Utility tap charges, development fees, deposits and recoveries due to Tenant's use of utilities on the
Leased Premises shall also be paid by Tenant.

ARTICLE VIIIL.
UTILITIES

8.1  Payment. Tenant shall pay all charges for all electricity, water, natural gas and all
other utility services (including applicable tap fees and deposits) used in, on or about or which are
supplied to the Premises.

ARTICLE IX,
INDEMNITY - INSURANCE BY TENANT

9.1 Indemnities. Tenant covenants with Landlord that: (i) from the Effective Date

through the date of Tenant's waiver or satisfaction of the last of Tenant's Conditions Precedent -

described in Article IV hereof, Tenant does hereby indemnify, save and hold Landlord free and
harmless from all injury and damage to the Leased Premises and any person or persons, which such
injury or damage is caused by the activities of Tenant, Tenant's employees, officers, agents,
contractors, subcontractors or any invitee of Tenant on the Leased Premises; and (ii) from and after
the date of Tenant's satisfaction or waiver of the last of Tenant's Conditions Precedent, Landlord
shall not be liable for any damage or liability of any kind or for any damage or injury to persons or
property from any cause whatsoever by reason of the use, occupancy and enjoyment of the Premises
by Tenant or any person holding under Tenant, and Tenant shall during such period indemnify and
hold harmless Landlord from all liability whatsoever on account of any such damage or injury and
from all liens, claims and demands arising out of Tenant's use of the Premises; provided, however,
that Tenant shall not be liable for damage or injury occasioned by reason of the negligent acts or
omissions of Landlord, its agents, servants, employees or contractors and to the extent permitted by
law, Landlord hereby agrees to indemnify and hold Tenant harmless therefrom. Notwithstanding
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the foregoing, the indemnity of Tenant set forth in this Section 9.1 specifically excludes any
Hazardous Materials Contamination which existed on, at, in or under the Leased Premises on or
before the Term Commencement Date and any Hazardous Materials Contamination created,
generated or released by any person other than Tenant which migrates onto or under the Leased
Premises after such date.

9.2  Insurance. Tenant further covenants and agrees that, from and after the date of
satisfaction or waiver of the last of Tenant's Conditions Precedent, Tenant will carry and maintain,
at Tenant's sole cost and expense, bodily injury and property damage liability insurance with
coverage limits of not less than $2,000,000 combined, and $1,000,000 for each occurrence, insuring
against any and all liability of Tenant with respect to the Premises or arising out of the maintenance . — ———
or use thereof. The Restaurant building insurance shall include "All Risks" coverage for
replacement. All such bodily injury liability insurance and property damage liability insurance may
be provided under umbrella-type policies maintained by Tenant. All policies of insurance provided
for herein shall be issued by insurance companies with general policybolder’s ratings of not less than
"A" and financial ratings of not less than "Class XII" as rated in the most currently available Best's
Insurance Reports. All such policies shall be issued in the name of Tenant and shall name Landlord
as an additional insured thereunder, which policies shall be for the mutual and joint benefit and
protection of Landlord and Tenant to the extent of their respective interests in the Premises.
Certificates evidencing such insurance shall be delivered by Tenant to Landlord within a reasonable
time after Landlord's request therefor. As often as any such insurance policy shall expire or
terminate, renewal or additional policies shall be procured and maintained by Tenant in like manner
and to like extent. All policies of insurance shall contain a provision that the company writing such
policy will give Landlord thirty days' prior written notice of any cancellation or lapse of the
effective date or of any reduction in the amounts of such insurance. During periods of demolition
or construction on the Leased Premises, Tenant shall carry and maintain all worker's compensation
insurance required by the jurisdiction in which the Leased Premises is located.

9.3  Waiver of Rights of Subrogation. Landlord and Tenant hereby grant to each other,
with respect to any insurer providing fire and all-risk coverage to either of them covering the
Premises or any part thereof, a mutual waiver of any right of subrogation any such insurer of one
party may acquire against the other by virtue of payments of any loss under such insurance, such *
waiver to be effective so long as each is empowered to grant such waiver under the terms and
conditions of its insurance policy or policies involved without payment of additional premiums.
Tenant acknowledges that Landlord is not waiving its rights of subrogation with regard to property
damage to the Restaurant building. Each party will notify the other in the event of cancellation of
such provision, and such waiver shall stand mutually terminated as of the date either Landlord or
Tenant ceases to be so empowered.

ARTICLE X. -~
TAXES AND MAINTENANCE

10.1 Taxes. Landlord and Tenant shall each be responsible for 50% of all real property
taxes accruing and due and payable with respect to the Premises while this Lease is in effect. Tenant
shall pay all such real property taxes which accrue and are due and payable with respect to the
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Premises while this Lease is in effect and Tenant shall thereafter offset 50% of all such real property
taxes paid against the next ensuing Rent payments hereunder. Tenant shall also be fully responsible
for and pay any and all personal property taxes with respect to any of Tenant's personal property
located on or at the Premises.

10.2 Maintenance of Premises. All maintenance and repair costs and obligations
associated with the Premises shall be the sole responsibility of Tenant, including but not limited to
trash collection, sweeping, snow removal and general maintenance and repair of the Leased Premises
and the Restaurant.

ARTICLE XI.
CONSTRUCTION, CHANGES, ALTERATIONS AND
ADDITIONS/COMPLIANCE WITH LAWS

11.1  Alterationsto L eased Premises. Tenant shall have the right at any time and from time
to time during the Term of this Lease to make any and all changes, alterations and additions to the
Leased Premises and all of Tenant's improvements located thereon as Tenant may deem appropriate.

No such change, alteration or addition shall be undertaken or commenced, nor shall the renovation

of the existing building commence, until Tenant shall have procured and paid for all required
permits and licenses of all Governmental Authorities having jurisdiction.

11.2  Restaurant Construction. All work done in connection with the renovation of the
existing building and any change, alteration or addition thereto shall be done with reasonable
diligence, in a good and workmanlike manner and in compliance with all applicable laws and
regulations of all Governmental Authorities having jurisdiction. The cost of such construction and
of any such change, alteration or addition shall be paid or discharged by Tenant so that the Leased
Premises at all times shall be free of any and all liens resulting therefrom.

ARTICLE XII.
MECHANIC'S LIENS

12.1  Prohibition of Liens. Unless otherwise provided for herein, Tenant shall pay or cause -

to be paid all costs for work done by Tenant or which Tenant has caused to be done on the Leased
Premises and Tenant shall keep the Leased Premises free and clear of all mechanic's liens and other
liens arising from such work. Tenant shall indemnify and hold Landlord harmless from all liability,
loss, damage, costs, reasonable attorneys' fees and all other expenses on account of claims of the
liens of laborers or materialmen or others for work performed or material or supplies furnished to
the Leased Premises for Tenant or persons claiming under Tenant.

12.2  Defense of Liens. Within thirty days after the filing of any mechanic's lien or claim
of lien in excess of $5,000 against the Leased Premises with respect to work performed by Tenant
hereunder for which Tenant is responsible, Tenant shall either: (1) have the lien discharged from the
Leased Premises by payment or by recording a sufficient bond as provided by law, or; (2) have
purchased and delivered to Landlord a title insurance policy insuring Landlord against the lien. If
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a final judgment establishing the validity or existence of a claim or lien for any amount is entered,
Tenant shall pay and satisfy the same immediately.

12.3  Failure to Defend Lien. If Tenant shall fail to comply with the requirements of
Section 12.2 above, Landlord shall have the right, but not the obligation, to pay the lien or claim of
lien, regardless of any dispute over its validity, and the amounts so paid, together with reasonable
attorneys' fees and any other costs or expenses incurred in connection with the lien, shall be
immediately due and payable from Tenant to Landlord with interest at the rate set forth in Section
6.3 hereof.

124  Notice of Lien Claims. Should any lien claims be filed againét the I:ease_d_P,remises
or any action affecting the title to the Leased Premises be commenced, the party receiving notice of
such lien or action shall forthwith give the other party notice thereof.

12.5 Description of Actionable Lien Claims. All references herein to "lien" or "mechanic's
lien" shall refer only to a mechanic's lien or claim of lien which states that work has been completed
on the Leased Premises and payment has not been forthcoming, and shall not include any statutory
notices of record which are for the sole purpose of stating that work has commenced on the Leased
Premises.

ARTICLE XIIL
SIGNS

13.1  Allowable Signage. Tenant shall be allowed to affix and maintain signs advertising
the business being conducted thereon anywhere on the Leased Premises as approved from time to
time by any requisite governmental agency having jurisdiction without the further approval of any
kind by Landlord. Tenant shall have the right to alter or remove the signs initially affixed to or on
the Leased Premises without approval of any kind by Landlord.

ARTICLE XI1V.
ASSIGNING, MORTGAGING, AND SUBLETTING

14.1 Assignment and Subletting. Except as provided for herein, Tenant shall not assign

or transfer this Lease or Tenant's interest in and to the Leased Premises or any part thereof or sublet
all or any portion of the Leased Premises without first procuring the prior written consent of
Landlord, which consent shall not be unreasonably withheld, conditioned or delayed, provided that
Tenant shall continue to remain liable to Landlord under this Lease. Any attempted transfer, assign-
ment or subletting without the prior written consent of Landlord where such consent is required by
this Lease shall be void and confer no rights upon any third person.

14.2  Evidenceof Transfer. Each transfer, assignment or subletting to which there has been
consent shall be by an instrument in writing in a form and substance satisfactory in Landlord's
reasonable judgment. The transferee, assignee or sublessee shall agree in writing for the benefit of
Landlord to assume, be bound by and perform the terms, covenants and conditions of this Lease to
be done, kept and performed by Tenant hereunder.
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143 Approved Transfers. Notwithstanding the foregoing, Tenant shall have the right,
without Landlord's consent, to assign or transfer this Lease or sublet the Premises or any part thereof
to a successor entity of Tenant, to any entity into which or with which Tenant merges or consoli-
dates, to any entity which acquires substantially all of the assets of Tenant, or to any parent,
subsidiary, partner, member or affiliated entity, including any entity which is under the control of
Tenantor in which Tenant or Good Times Restaurants Inc. has a twenty percent or greater ownership
interest, or to any franchisee of Tenant or Good Times Drive Thru Inc.; provided that, at least thirty
days prior to the proposed assignment, Tenant shall provide Landlord with written notice of the
proposed assignment which shall include sufficient information to indicate that the proposed
assignee or subtenant is eligible for assignment or transfer without Landlord's consent pursuant to
the terms of this Article XIV, any such assignee or subtenant shall deliver to Landlord a copy of a
document satisfactory in Landlord's reasonable judgment under which such assignee or subtenant
agrees to assume and perform all of the terms and conditions of this Lease on Tenant's part to be
performed from and after the effective date of the assignment or sublease.

ARTICLE XV.
RESTAURANT, FIXTURES AND PERSONAL PROPERTY

15.1 Tenantto Retain Ownership. All of Tenant's personal property, equipment, fixtures,
furniture, inventory and signs within the Restaurant buildings and all other property installed in or
on or which is attached or affixed to the Leased Premises by Tenant or at Tenant's expense
(collectively "Tenant's Property") shall remain the property of Tenant at all times hereunder, and
Tenant shall have the right to remove any and all of Tenant's Property from the Leased Premises at
any time and from time to time during or upon the termination of the Term of this Lease without
notice to or approval by Landlord. In addition, Tenant shall specifically retain the right to encumber
any or all of Tenant's Property or to provide any or all of Tenant's Property as security for any
indebtedness without notice to or approval by Landlord. Landlord hereby waives any claim arising
by way of any Landlord's lien (whether created by statute or by contract or otherwise) with respect
to Tenant's Property and agrees, if confirmation of such waiver is requested by Tenant, to promptly
sign and deliver to Tenant, or any secured party designated by Tenant, a waiver of any lien which
Landlord may have on Tenant's Property ("Landlord's Lien Waiver"). If such confirmation is

requested by Tenant, Landlord agrees to execute and deliver Landlord's Lien Waiver within fifteen -

days from Tenant's request therefor or Landlord shall be coriclusively deemed to have granted
confirmation of Landlord's Lien Waiver thereafter and Landlord agrees that Tenant and any secured
party may thereafter rely thereon and Landlord shall be estopped from raising any claim on or
against Tenant's Property.

ARTICLE XVI.
TENANT'S RIGHT TO TERMINATE LEASE

16.1 Tenant's Termination Right. Tenant shall have the right at any time during and after
the tenth Lease Year of the Term to terminate the Lease by giving a minimum of thirty days' prior
written notice thereof to Landlord setting forth the effective date of such termination (which shall
be at least thirty days after the date of such notice but no sooner than the end of the tenth Lease
Year), in which event neither party shall have any further rights or obligations hereunder after such
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effective date except for amounts payable or receivable which have theretofore accrued hereunder
and remain unpaid.

16.2  Landlord's Termination Right. Commencing with the tenth Lease Year and at any
time thereafter, Landlord shall have the right, subject to the restrictions set forth below, to terminate
this Lease by giving a minimum of 365 days' prior written notice thereof to Tenant setting forth the
effective date of such termination (which shall be at least 365 days after the date of such notice and
in no event sooner than the end of the tenth Lease Year), in which event neither party shall have any
further rights or obligations hereunder after such effective date except for amounts payable or
receivable which have theretofore accrued hereunder and remain unpaid. Notwithstanding the
foregoing, Landlord's termination right may only be exercised hereunder prior to January 1, 2016
if Landlord has alegitimate need for the use of the Leased Premises for construction of a new road
intersection or for any legitimate reason of public safety. After January 1, 2016, Landlord may
terminate the Lease under this Section 16.2 for any reason.

ARTICLE XVIL
DESTRUCTIONI OF RESTAURANT

17.1  Election to Terminate Lease. In the event that more than thirty percent of the then
replacement value of the Restaurant is destroyed at any time during or after the third Lease Year of
the Term, Tenant may at its option elect to terminate this Lease by giving written notice of such
termination to Landlord within thirty days after such destruction, in which event this Lease shall
terminate upon the giving of such notice. All insurance proceeds from policies covering the
Restaurant and improvements that are carried by Tenant shall be payable to Tenant. In such event,
Tenant, at its expense, shall promptly remove or demolish the Restaurant and neither party shall
thereafter have any further rights or obligations hereunder.

ARTICLE XVIIL
BANKRUPTCY - INSOLVENCY

18.1 Proceedings and Remedies. In the event all or substantially all of Tenant's assets are

placed in the hands of a receiver or trustee, and such receivership or trusteeship continues for a -

period of ninety days, or if Tenant makes an assignment for the benefit of creditors or is finally
adjudicated a bankrupt, or if Tenant institutes any proceedings under the Bankruptcy Code as the
same now exists or under any amendment thereof which may hereafter be enacted, or under any
other act relating to the subject of bankruptcy wherein Tenant seeks to be adjudicated a bankrupt,
or to be discharged of its debts, or to effect a plan of liquidation, composition or reorganization, or
should any involuntary proceedings commenced against Tenant not be removed or dismissed within
one hundred twenty days after such proceedings are filed, then this Lease or any interest in and to
the Leased Premises shall not become an asset in any of such proceedings. In any such event arid
in addition to any and all rights or remedies of Landlord hereunder or by law provided, it shall be
lawful for Landlord to declare the Term hereof ended and to re-enter the Leased Premises and take
possession thereof and remove Tenant's Property (subject to Section 15.1), the Restaurant and all
persons therefrom, and Tenant shall have no further claim thereon or hereunder.
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ARTICLE XIX.
DEFAULTS/REMEDIES

19.1  Events of Default. If default shall be made in the payment of any sum required to be
paid by Tenant under this Lease, and such default shall continue for a period of ten days after written
notice thereof given by Landlord to Tenant, or if default shall be made in the performance of any of
the other covenants or conditions which Tenant is required to observe and perform hereunder,
excluding a default in payment of sums, and such default shall continue for a period of thirty days
after written notice thereof given by Landlord to Tenant, then Landlord may treat the occurrence of
any one or more of the foregoing events as a breach of this Lease, and thereupon at its option may,
without further notice or demand of any kind to Tenant or any other person, exercise any one or
more of the following described remedies, in addition to all other rights and remedies provided at
law or in equity.

(a)  Landlord may re-enter the Leased Premises with or without process of law
and take possession of the Leased Premises and expel or remove Tenant and all other persons
occupying the Leased Premises, using such force as may be reasonably necessary, without being
liable for the re-entry or for the use of force.

(b)  Without terminating this Lease, Landlord may at any time and from time to
time remove all Tenant's Property (subject to Section 15.1 hereof) and relet the Leased Premises or
any part thereof for such term (which may extend beyond the Term of this Lease) upon such
conditions and at such rental as Landlord may reasonably deem proper. Landlord may collect the

 rent from any reletting and apply it against amounts due from Tenant hereunder (including without

limitation such expenses as Landlord may have incurred in recovering possession of the Leased
Premises, reletting, removal of Tenant's Property, and all other expenses, commissions and charges,
including reasonable attorneys' fees, which Landlord may have paid or incurred in connection with
such repossession and reletting). Landlord may execute any lease made pursuant hereto in
Landlord's name or in the name of Tenant as Landlord may see fit, and the lessee thereunder shall
have no obligation to see to the application by Landlord of any amounts collected by Landlord, and
Tenant shall have no right to collect any amounts thereunder. Whether or not the Leased Premises

are relet, Tenant shall pay Landlord all amounts required to be paid by Tenant up to the date of -

Landlord's re-entry, and thereafter Tenant shall pay Landlord, until the end of the Term hereof, the
amount of all Rental and other charges required to be paid by Tenant hereunder, less the proceeds
of such reletting during the Term hereof, if any, after payment of Landlord's expenses as provided
above. Such payments by Tenant shall be due at such times as are provided elsewhere in this Lease,
and Landlord shall not, by any re-entry or other act, be deemed to have terminated this Lease or the
liability of Tenant for the total Rental and other amounts due hereunder unless Landlord shall give
Tenant written notice of Landlord's election to terminate this Lease. In the event the avails of
reletting exceed the amounts for which Tenant is liable, Tenant shall not be entitled to receive any
excess.

(c) Landlord may terminate this Lease by written notice to Tenant regardless of

whether Landlord previously exercised its right of re-entry without terminating the Lease. In such
event, Landlord shall thereupon be entitled to recover from Tenant all amounts incurred by Landlord
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to recover possession and all amounts owed by Tenant prior to the date of termination plus the
worth, at the time of such termination, of Landlord's prospective damages, which shall include the
excess of the Rental and other charges required to be paid by Tenant for the balance of the Term
hereof (if this Lease had not been so terminated) over the then prevailing rental value of the Leased
Premises as it exists on the date of termination.

(d)  Intheevent that Landlord gives Tenant notice of Tenant's failure to perform
anon-monetary obligation hereunder, and Tenant cannot reasonably remedy such failure within such
the thirty-day period established by Section 19.1, then Landlord shall not declare Tenant to be in
default so long as Tenant, after receiving such notice, proceeds to take all reasonable steps necessary
to remedy the same within a period of time which, under all prevailing circumstances shall be
reasonable. Landlord shall not declare Tenant to be in default if and so long as Tenant shall be
proceeding to remedy the same in good faith or Tenant is delayed in or prevented from remedying
the same by any cause specified in Section 23.4 hereof.

(e) Notwithstanding anything to the contrary contained in this Article XIX, under
the circumstances where Landlord re-enters and takes possession of the Leased Premises, Landlord
shall have no right whatsoever to the use of the trade name "Good Times" or any right whatsoever
to use any items or supplies labelled with the "Good Times" logo. Landlord shall also have a duty
to use its best efforts to mitigate its damages in connection with any default by Tenant.

ARTICLE XX.
CONDEMNATION

20.1 Rights of Landlord and Tenant under Eminent Domain. If any portion of the

Premises is taken by appropriation for public use under right of eminent domain, or if a voluntary
conveyance is made to the condemning authority in lieu of eminent domain proceedings, Landlord
and Tenant agree that their respective rights shall be as follows:

(a)  Intheevent that a taking occurs which, in the reasonable judgment of Tenant
does not substantially impair the use of the Premises, Landlord shall be entitled to retain the entire
proceeds from the eminent domain proceeding (except for any portion attributable to Tenant's
Property as defined in Article XV, the Restaurant or damage to or interruption of Tenant's business),
and Landlord shall be obligated to repair or restore the Leased Premises required by any alteration
or damage resulting from such taking. Landlord shall provide notice of such taking to Tenant within
thirty days of such taking, but notice shall be given no later than the date title vests in the
condemning authority. Upon vesting of title in the condemning authority or at such time as the
condemning authority takes actual possession of the Premises, whichever is earlier, there shall be
a pro rata reduction in Rental based upon the ratio which the gross sales producing capacity of the
uncondemned portion of the Premises bears to the gross sales producing capacity of the original
Premises. The reduced Rental payable by Tenant shall be paid during such period of time, if any,
as Tenant is unable to conduct its business at the Premises by reason of any such repair or restoratlon
work and throughout the remainder of the Term of this Lease.
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()  In the event a taking occurs which, in the reasonable judgment of Tenant,
substantially impairs the use of the Premises, Tenant shall have the right to terminate this Lease upon
thirty days' notice to Landlord, but notice shall be given no later than the date title vests in the
condemning authority.

20.2 Allowable Claims of Tenant. In no event shall Tepant have any claim against
Landlord for any portion of the award paid by the condemning authority as a result of a taking of any
portion of the Leased Premises or conveyance thereof under threat of condemnation, and Tenant
does hereby assign to Landlord all of Tenant's right, title and interest in and to any and all amounts
so paid or awarded except for any award made specifically to Tenant by the condemning authority,
which Landlord agrees Tenant may pursue, for loss or interruption of Tenant's business, for the value
of Tenant's Restaurant and Tenant's Property, for the cost of moving all of the same, for the
unamortized cost of the Restaurant and Tenant's Property paid for by Tenant and depreciated on a
straight-line basis over the term of this Lease and for the value of Tenant's interest under this Lease.

ARTICLE XXI.
REPRESENTATIONS, WARRANTIES AND INDEMNITIES OF LANDLORD

21.1 Reimbursement of Certain Costs and Expenses. On or before the Term

Commencement Date Landlord shall fully reimburse Tenant for all of its costs and expenses incurred
in connection with the preparation of an ALTA survey and for Phase I and Phase II environmental
testing and audit reports with respect to the Premises. Tenant shall deliver invoices for such costs
and expenses to Landlord within ten days prior to the Term Commencement Date. If Landlord fails
to pay any such costs and expenses on or before the Term Commencement Date, Tenant shall have
the right to setoff such unpaid costs and expenses from the Rental owed to Landlord by Tenant
hereunder.

21.2 No Competition. As a material inducement for Tenant to enter into this Lease,
Landlord acknowledges and agrees that any property owned or leased by Landlord on U.S. Highway
287 or U.S. Highway 34 and located within one-half mile of the Leased Premises shall not, during
the Term of this Lease or if sooner, January 1, 2016, be sold, leased, managed, occupied or used for

arestaurant or food service business primarily engaged in the sale of hamburgers, cheeseburgers or -

chicken burgers. Landlord shall advise Tenant of any such property and shall deliver to Tenant
within thirty days after the satisfaction or waiver of Tenant's Conditions Precedent documentation
in recordable form containing such restriction on any such property, and Landlord shall be subject
to a continuing obligation to deliver similar documentation in recordable form to bind subsequently
acquired or leased property which falls within such restricted area prior to January 1, 2016. The
document shall indicate that the restriction on any such property shall terminate on January 1,2016
or at such earlier time as this Lease expires or is terminated. The provisions of this paragraph shall
not apply to any Dairy Queen restaurant or Dairy Queen food service business currently located
within one-half mile of the Leased Premises or re-located to any property owned or leased by
Landlord within one-half mile of the Leased Premises.

21.3  Visibility and Access. Landlord hereby represents and warrants to Tenant that
Landlord will undertake no action or enter into any agreement during the Term hereof which would

KAGOODTIME\LEASES\LOVELDRS,WPD . 13

P. 149



materially reduce or hinder the vehicular access to the Leased Premises from adjacent public streets
or rights-of-way without the prior written consent of Tenant. Both Landlord and Tenant recognize
the preeminent authority of the Colorado Department of Transportation regarding access to U.S.
Highway 287 and U.S. Highway 34 and nothing in this paragraph shall be construed to prohibit
Landlord from entering into any agreement requested or required by the Colorado Department of
Transportation which may limit such access.

21.4  Landlord's Authorization. Landlord has full capacity, right, power and authority to
execute, deliver and perform this Lease and all documents to be executed by Landlord pursuant
hereto, and all required action and approvals therefor have been duly taken and obtained. This Lease
and all documents to be executed pursuant hereto by Landlord are and shall be binding upon and
enforceable against Landlord in accordance with their respective terms. The individual signing this
Lease on behalf of Landlord is duly authorized to execute and deliver the Lease as a binding
obligation of Landlord.

ARTICLE XXII.
TENANT'S PURCHASE RIGHT

22.1 Right to Purchase Leased Premises. Tenant shall have the preemptive right during
the Term and any extension thereof to purchase the Leased Premises from Landlord for the purchase
price of $300,000 at any time that Landlord desires to sell the Leased Premises. Before making any
sale or any agreement to sell the Leased Premises, Landlord shall notify Tenant in writing of its
intention to sell the Leased Premises. Tenant, within sixty days after receipt of such notice, may
exercise its preemptive right to purchase the Leased Premises for $300,000 by written notification
thereof to Landlord. The closing of Tenant's purchase of the Leased Premises must occur within 120
days after Tenant's notification to Landlord, with the actual date to be determined by Tenant in its
sole discretion. Notwithstanding the foregoing, Tenant's preemptive right to purchase the Leased
Premises pursuant to this section shall apply only so long as Landlord is the City of Loveland. At
such time as either Tenant purchases the Leased Premises or Landlord sells the Leased Premises
after Tenant has refused to exercise its right to purchase hereunder, this Section 22.1 shail become
null and void and have no further force or effect. ‘

ARTICLE XXIII.
MISCELLANEOUS

23.1 Quiet Enjoyment- Covenants. Tenant, upon payment of all Rental due and observing
and keeping all the covenants, agreements and conditions of this Lease on its part to be kept, shall
quietly have and enjoy the Leased Premises during the Term of this Lease, without hindrance or
molestation by anyone claiming by, from, through or under Landlord, subject and subordinate,
however, to the exceptions, reservations and conditions of this Lease.

23.2 Notices and Payment of Rent. Whenever in this Lease it shall be required or

permitted that notice or demand be given or served by either party to this Lease to or on the other
party, such notice or demand shall be given or served by personal delivery or by certified or
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registered mail, return receipt requested, postage prepaid, or by facsimile transmission addressed as
follows:

IF TO LANDLORD: City of Loveland
Civic Center
500 East Third Street
Loveland, Colorado 80537
Facsimile: (970) 962-2900 -

WITH A COPY TO: City Manager
(which shall City of Loveland

not consti- Civic Center

tute notice) 500 East Third Street

Loveland, Colorado 80537
Facsimile: (970) 962-2900

IF TO TENANT: The Bailey Company
c/o Bill Whitehurst, CFO
601 Corporate Circle
Golden, CO 80401
Facsimile: (303) 384-0223
WITH A COPY TO: Paul A. Jacobs, Esq.
(which shall Jacobs Chase Frick Kleinkopf & Kelly LLC
not consti- 1050 17" Street, Suite 1500
tute notice) Denver, CO 80265

Facsimile: (303) 685-4869

Every notice, demand, request or communication hereunder which is given by personal delivery shall
be deemed given as of the date and time of such personal delivery, and every notice, demand, request

or communication hereunder sent by mail in the manner described above shall be deemed to have -

been given or served three days after mailing, and every notice, demand, request or communication
hereunder sent by facsimile transmission shall be deemed to have been given or served upon receipt
of confirmation of such transmission. All Rental and other payments shall be either delivered or sent
by first-class mail and paid by Tenant to Landlord at the address above provided. Either party may
change its address by giving notice to the other parties in the manner described in this Section 23.2.

23.3  Obligations of Successors. The parties hereto agree that all of the provisions hereof
shall bind and inure to the benefit of the parties hereto and their respective successors and assigns.

23.4 Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, labor
disputes, acts of God, inability to obtain labor or materials or reasonable substitutes therefor,
governmental restrictions, governmental regulations, governmental controls, judicial orders, enemy
or hostile governmental action, civil commotion, fire or other casualty, and other causes beyond the
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reasonable control of the party obligated to perform, shall excuse the performance by such party for
aperiod equal to any such prevention, delay or stoppage, except the obligations imposed with regard
to Rental and other amounts to be paid by Tenant pursuant to this Lease. It is expressly agreed that
any other time limit provision contained in this Lease shall be extended for the same period of time
lost by causes hereinabove set forth.

23.5 Holding Over. It is hereby agreed that, in the event of Tenant holding over after
termination of this Lease with the consent of Landlord, the tenancy thereafter shall be from
month-to-month in the absence of a written agreement to the contrary, and such month-to-month
tenancy shall be terminable on thirty day's notice given by either Landlord or Tenant. During such
month-to-month tenancy, Tenant shall pay to Landlord rent equal to the monthly payment of Rental
paid in the previous Lease Year. Any month-to-month tenancy hereunder shall be subject to all other
terms and conditions of this Lease except Rental and any rights of renewal, and nothing contained
in this Section 23.5 shall be construed to limit or impair any of Landlord's rights of re-entry set forth
herein or constitute a waiver thereof.

23.6  Estoppel Certificates. Atany time and from time to time, Landlord on at least seven
days' prior request by Tenant, and Tenant, on at least seven days' prior request by Landlord, will
deliver to the party making such request a statement in writing certifying that this Lease is
unmodified and in full force and effect (or if there shall have been modifications, that the same is
in full force and effect as modified and stating the modifications), any other statements typically
found in such estoppel certificate which Landlord or Tenant may reasonably request and the date to
which the Rental and any other deposits or charges have been paid and stating whether or not to the
best knowledge of the party executing such certificate, the party requesting such statement is in
default in the performance of any covenant, agreement or condition contained in this Lease and, if
so, specifying each such default of which the executing party may have knowledge.

23.7 Entire Agreement. This Lease contains the entire agreement between the parties with
respect to this matter, and supersedes any previous agreements between the parties and may be
changed, modified or terminated only by a written agreement signed by both parties hereto.

23.8 Memorandum of Lease. Landlord and Tenant agree that this Lease shall not be .

recorded but that a Memorandum of Lease in the form attached hereto as Exhibit B shall be executed
upon execution of this Lease and it may thereafter be recorded by either Landlord or Tenant.

23.9 Waiver. No waiver of any condition or any legal right or remedy shall be implied by
the failure to declare a forfeiture or for any other reason, and no waiver of any condition or covenant
shall be valid unless it is in writing and signed by the waiving party. No waiver by either party of
any covenant or condition herein shall constitute a waiver of any further breach or continuance of
the same condition or covenant or any other condition or covenant.

23.10 Subordination. This Lease shall be subject and subordinate to any mortgage or deed
of trust hereafter encumbering the Land or any portion thereof but only if such mortgage or deed of
trust or a separate agreement in recordable form between the mortgagee and Tenant shall provide
that, so long as Tenant shall faithfully discharge the obligations on its part to be kept and performed
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under the terms of this Lease, Tenant's tenancy will not be disturbed nor this Lease affected by any
default or foreclosure under the mortgage or deed of trust, provided that Tenant agrees in such
written agreement to recognize as Landlord and attorn to the party acquiring title by virtue of a
foreclosure of such mortgage or deed of trust or deed given in lieu thereof. The form of such
agreement shall be as is reasonably required by such mortgagee and reasonably acceptable to Tenant.
While the provisions hereof are self-operative, Tenant agrees, within ten days from request therefor,
to execute and deliver to any such mortgagee or Landlord such agreement in recordable form as such
mortgagee shall reasonably request and as is reasonably acceptable to Tenant to evidence such
subordination so long as such agreement contains the non-disturbance provision referred to above.

23.11 Brokers. Landlord hereby indemnifies and agrees to hold Tenant harmless from and
against any and all claims for any brokerage, real estate, finder's or agent's fees or commissions in
connection with or arising out of the leasing of the Leased Premises. Tenant represents and warrants
that it has dealt with no broker, firm or real estate agent in this transaction.

23.12 Litigation. In the event of litigation between the parties to construe or enforce this
Lease, the prevailing party shall be entitled to reimbursement from the non-prevailing party of the
reasonable legal fees and other costs incurred by such prevailing party in connection with such
litigation.

23.13 Severability. If any term or provision of this Lease, or the application thereof to any
person or circumstances, shall to any extent be invalid or unenforceable, the remainder of this Lease,
or the application of such provision to persons or circumstances other than those as to which it is
invalid or unenforceable, shall not be affected thereby, and each provision of this Lease shall be valid
and shall be enforceable to the extent permitted by law.

23.14 No Joint Venture. This Lease shall not be deemed or construed to create or establish
any relationship of partnership or joint venture between Landlord and Tenant, the sole relationship
between the parties being that of landlord and Tenant.

23.15 Successors And Assigns. This Lease shall be binding upon and inure to the benefit

of Landlord, its successors and assigns and shall be binding upon and inure to the benefit of Tenant, .

its successors and assigns.

23.16 Applicable Law. All rights and remedies of Landlord under this Lease shall be
construed and enforced according to the laws of the State of Colorado.

23.17 Time Of The Essence. Time is of the essence of each and every covenant herein
contained.

23.18 Lease Information Summary. The Lease Information Summary, attached hereto, is
an integral part of the terms and conditions of this Lease and is incorporated herein by this reference
as though fully set forth. The information contained in the Lease Information Summary shall be
binding upon Landlord and Tenant upon execution of this Lease as though such information were
set forth in the body of this Lease.
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IN WITNESS WHEREOF, Landlord and Tenant have duly executed this Lease on the day
and year first above written.

LANDLORD:

CITY OF LOVELAND

Name Printed:

Title: YY\ Ca \A\o Y-

APPROVEDASTO FORM Date: _L/26 /78

BY: (Jare 5.
cy A"Oﬁs

TENANT:

THE BAILEY COMPANY,
a Colorado limited partnership

By: The Erie County Investment Co.,
its General Partner

By: /A//% ,0&‘/

Name Printed: W1 {ligm D, Wl\htclqﬁﬂL

Tite: ___CFo/VP
Date: 2-20-9F

By its execution below, the undersigned agrees to guarantee the obligations of Tenant
hereunder for the first ten Lease Years.

GOOD TIMES RESTAURANTS INC.

By: [W .

Title: )ZG/W ,/ e
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EXHIBIT A

Legal Description of [.eased Premises

LOTS 11,12,13, 14,15 AND 16, BLOCK 3, LOVELAND HEIGHTS ADDITION
TO THE CITY OF LOVELAND, ACCORDING TO THE RECORDED PLAT
THEREOF, COUNTY OF LARIMER, STATE OF COLORADO.
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EXHTBIT B .1 56

The Bailey Company

601 Corporate Circle Golden, CO 80401
303-384-0200 m 303-384-0223 f
www.arbysrestaurant.com

November 15, 2007

City Manager

City of Loveland
Civic Center

500 East Third Street
Loveland CO 80537

—rt . erw — - -
- - — -

- <

Re:  Lease by and Between The City of Loveland (the “Landlord”) and The Bailey ’
Company, LLLP, (the “Tenant”) dated February 26, 1998, (the “Lease”) for Good Times
Unit #1385 located at1355 Lincoln Avenue, Loveland, CO (the “Premises”).

Dear City Manager:

This letter hereby conﬂrms that The Bailey Company exercise its option under the
Lease to extend the Lease for an'additional five (5) years effective March 30, 2008 and runs
through March 29, 2013. It is understood that during the extended term of this Lease all
covenants, conditions, and terms of the Lease shall apply and remain the same.

Please acknowledge your receipt by signing below and returning one copy to our office.

Sincerely,

TENANT: The Bailey Company, LLLP
a Colorado limited liability limited partnership

By: The Erie County Investment Co.,
it’s general partner -

BY:

'- -Don Wllllams_ B
City Manager

APPROVED AS TO/FORM

BY: \
CITY ATTORNEY
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Administration Offices e 410 East Fifth Street e Loveland, Colorado 80537
(970) 962-2555 ¢ FAX (970) 962-2908 ¢ TDD (970) 962-2620

CITY OF LOVELAND
PUBLIC WORKS DEPARTMENT

City of Loveland

AGENDA ITEM: 8
MEETING DATE: 8/21/2012
TO: City Council
FROM: Keith Reester, Public Works Director
Gary Havener, Parks & Recreation Director
PRESENTER: Dave Klockeman, City Engineer
TITLE:

A resolution approving an Intergovernmental Agreement between the City of Loveland,
Colorado and the State of Colorado, acting by and through the Department of Transportation,
for design and construction of a new bridge and recreation trail underpass at the intersection of
Madison Avenue and the Chubbuck Ditch

RECOMMENDED CITY COUNCIL ACTION:
Adopt the resolution

DESCRIPTION:

This is an administrative action. The resolution authorizes the City Manager to execute a grant
agreement with the State of Colorado. This grant will partially fund the replacement of the
bridge on Madison Avenue at the Chubbuck Ditch.

BUDGET IMPACT:

L] Positive

L1 Negative

Neutral or negligible

The estimated cost of this project is $1.375 million. Award of three federal grants in 2009, 2010,
and 2011 will provide $848,000, leaving a local match of $527,000. The local funds will come
from the Parks and Recreation Department 2013 budget, which includes $300,000 from
recreation trail capital expansion fee funds, and the Public Works Department 2013 budget,
which includes $280,000 from street general funds.

SUMMARY:

The need for this capital project was identified in 2000 and listed in the 2020 Transportation
Master Plan. The existing bridge is structurally deficient. This project will replace and widen the
existing bridge. The need for an underpass is identified in the 2001 Parks and Recreation
Master Plan to improve safety for the City’s recreation trail. The underpass will eliminate the
existing uncontrolled trail crossing on Madison Avenue south of the bridge. Project completion
is targeted for April, 2013.
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REVIEWED BY CITY MANAGER: /()WM%

LIST OF ATTACHMENTS:
Resolution
Intergovernmental Agreement (attached to the Resolution as Exhibit A)




RESOLUTION #R-57-2012

A RESOLUTION APPROVING AN INTERGOVERNMENTAL
AGREEMENT BETWEEN THE CITY OF LOVELAND, COLORADO
AND THE STATE OF COLORADO, ACTING BY AND THROUGH THE
DEPARTMENT OF TRANSPORTATION, FOR DESIGN AND
CONSTRUCTION OF A NEW BRIDGE AND RECREATION TRAIL
UNDERPASS AT THE INTERSECTION OF MADISON AVENUE AND
THE CHUBBUCK DITCH

WHEREAS, the City of Loveland desires to design and construct a new bridge and
recreation trail underpass at the intersection of Madison Avenue and the Chubbuck Ditch (the
“Project”); and

WHEREAS, the Project is to be funded, in part, by federal-aid funds administered and
made available through the State of Colorado, acting by and through the Department of
Transportation (“CDOT”), in the amount of $848,000; and

WHEREAS, the Project is to be funded, in part, by City dollars in the amount of
$212,000 (“Local Match™), to be committed at project inception upon signature of an agreement
between CDOT and the City, and an amount not to exceed $315,000 (“Local Overmatch™), to be
committed at a later date by amendment to the agreement; and

WHEREAS, both the Local Match and the Local Overmatch have been appropriated and
budgeted for the Project; and

WHEREAS, the City and CDOT desire to enter into an agreement to define the division
of responsibilities with regard to the Project; and

WHEREAS, as governmental entities in Colorado, the City and CDOT are authorized,
pursuant to C.R.S. 8 29-1-203, to cooperate or contract with one another to provide any function,
service, or facility lawfully authorized to each.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:

Section 1. That the “State of Colorado Department of Transportation Agreement with
City of Loveland” for Project No. BRO M830-55 (17906), attached hereto as Exhibit A and
incorporated herein by reference (“Agreement”), is hereby approved.

Section 2. That the City Manager is hereby authorized, following consultation with
the City Attorney, to modify the Agreement in form or substance as deemed necessary to
effectuate the purposes of this Resolution or to protect the interests of the City.

Section 3. That the City Manager and the City Clerk are hereby authorized and
directed to execute the Agreement on behalf of the City.
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Section 4. That the City Manager and the City Clerk are hereby authorized and
directed, following consultation with the City Attorney, to execute at a later date, on behalf of
the City, an amendment to the Agreement or an Option Letter, the form of which is set forth in
Exhibit D to the Agreement, to add the Local Overmatch to the Agreement in an amount not to
exceed $315,000.

Section 5. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this 21% day of August, 2012.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk

APPROVED AS TO FORM:

Sl | Ve

Assistant City Attorney
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EXHIBIT A

(FMLAWRK) Rev 7/8/09
PROJECT # BRO M830-055(17906) Routing # 13 HA4 26363
REGION #4 (PCO) SAP O/L# 331000384

STATE OF COLORADO
Department of Transportation
Agreement
with
City of Loveland
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1. PARTIES
THIS AGREEMENT is entered into by and between City of Loveland, (hereinafter called the “Local Agency”),

and the STATE OF COLORADO acting by and through the Department of Transportation (hereinafter cailled the
“State” or "CDOT").

2. EFFECTIVE DATE AND NOTICE OF NONLIABILITY.

This Agreement shall not be effective or enforceable until it is approved and signed by the Colorado State
Controller or their designee (hereinafter called the “Effective Date"). The State shall not be liable to pay or
reimburse the Local Agency for any performance hereunder, including, but not limited to costs or expenses
incurred, or be bound by any provision hereof prior to the Effective Date.

3. RECITALS
A. Authority, Appropriation, And Approval
Authority exists in the law and funds have been budgeted, appropriated and otherwise made
available and a sufficient unencumbered balance thereof remains available for payment and the
required approval, clearance and coordination have been accomplished from and with
appropriate agencies.

Federal Authority
Pursuant to Title 1, Subtitle A, Section 1108 of the “Transportation Equity Act for the 21°

Century” of 1998 (TEA-21) and/or the “Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users” (SAFETEA-LU) of 2005 and to applicable provisions of Title
23 of the United States Code and implementing regulations at Title 23 of the Code of Federal
Regulations, as may be amended, (collectively referred to hereinafter as the “Federal
Provisions”), certain federal funds have been and are expected to continue to be allocated
for transportation projects requested by the Local Agency and eligible under the Surface
Transportation Improvement Program that has been proposed by the State and approved by
the Federal Highway Administration (“FHWA”).

State Authority
Pursuant to CRS §43-1-223 and to applicable portions of the Federal Provisions, the State is

responsible for the general administration and supervision of performance of projects in the
Program, including the administration of federal funds for a Program project performed by a
Local Agency under a contract with the State. This Agreement is executed under the
authority of CRS §§29-1-203, 43-1-110; 43-1-116, 43-2-101(4)(c) and 43-2-104.5.
B. Consideration
The Parties acknowledge that the mutual promises and covenants contained herein and other
good and valuable consideration are sufficient and adequate to support this Agreement.
C. Purpose
The purpose of this Agreement is to disburse Federal funds to the Local Agency pursuant to
CDOT's Stewardship Agreement with the FHWA. This project is for the installation of automatic
flashing light crossing signals with gates and catilevers on Harmony Road; M.P. 26.58 in the
City of Fort Collins. All work is to be completed by Union Pacific Rail Road Company.
D. References _
All references in this Agreement to sections (whether spelled out or using the § symbol),
subsections, exhibits or other attachments, are references to sections, subsections, exhibits or
other attachments contained herein or incorporated as a part hereof, unless otherwise noted.

4. DEFINITIONS
The following terms as used herein shall be construed and interpreted as follows:

A. Agreement or Contract

“Agreement” or “Contract” means this Agreement, its terms and conditions, attached exhibits,
documents incorporated by reference under the terms of this Agreement, and any future
modifying agreements, exhibits, attachments or references that are incorporated pursuant to
Colorado State Fiscal Rules and Policies.

B. Agreement Funds
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“Agreement Funds” means funds payable by the State to Local Agency pursuant to this
Agreement.

C. Budget

“Budget” means the budget for the Work described in Exhibit C.

D. Consultant and Contractor

“Consultant” means a professional engineer or designer hired by Local Agency to design the
Work and “Contractor” means the general construction contractor hired by Local Agency to
construct the Work.

E. Evaluation

“Evaluation” means the process of examining the Local Agency’s Work and rating it based on
criteria established in §6 and Exhibits A and E.

F. Exhibits and Other Attachments

The following exhibit(s) are attached hereto and incorporated by reference herein: Exhibit A
(Scope of Work), Exhibit B (Resolution), Exhibit C (Funding Provisions), Exhibit D (Option
Letter), Exhibit E (Checklist), Exhibit F (Certification for Federal-Aid Funds), Exhibit G
(Disadvantaged Business Enterprise), Exhibit H (Local Agency Procedures), Exhibit | (Federal-
Aid Contract Provisions), Exhibit J (Federal Requirements) and Exhibit K (Supplemental
Federal Provisions).

G. Goods

“Goods” means tangible material acquired, produced, or delivered by the Local Agency either
separately or in conjunction with the Services the Local Agency renders hereunder.

H. Oversight

“Oversight” means the term as it is defined in the Stewardship Agreement between CDOT and
the Federal Highway Administration (‘FHWA") and as it is defined in the Local Agency Manual.
I. Party or Parties

“Party” means the State or the Local Agency and “Parties” means both the State and the Local
Agency

J. Work Budget

Work Budget means the budget described in Exhibit C.

K. Services

“Services” means the required services to be performed by the Local Agency pursuant to this
Contract.

L. Work

“Work” means the tasks and activities the Local Agency is required to perform to fulfill its
obligations under this Contract and Exhibits A and E, including the performance of the
Services and delivery of the Goods.

M. Work Product

“Work Product” means the tangible or intangible results of the Local Agency’s Work, including,
but not limited to, software, research, reports, studies, data, photographs, negatives or other
finished or unfinished documents, drawings, models, surveys, maps, materials, or work product
of any type, including drafts.

6. TERM and EARLY TERMINATION.

The Parties' respective performances under this Agreement shall commence on the Effective Date. This
Agreement shall terminate after five (5) years of state controllers signature in section 27, unless sooner
terminated or completed as demonstrated by final payment and final audit.

6. SCOPE OF WORK
A. Completion
The Local Agency shali complete the Work and other obligations as described herein in Exhibit
A. Work performed prior to the Effective Date or after final acceptance shall not be considered
part of the Work.
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B. Goods and Services
The Local Agency shall procure Goods and Services necessary to complete the Work. Such
procurement shall be accomplished using the Contract Funds and shall not increase the
maximum amount payable hereunder by the State.
C. Employees
All persons employed hereunder by the Local Agency, or any Consultants or Contractors shall
be considered the Local Agency's, Consultants’ or Contractors’ employee(s) for all purposes
and shall not be employees of the State for any purpose.
D. State and Local Agency Commitments
i. Design
If the Work includes preliminary design or final design or design work sheets, or special
provisions and estimates (collectively referred to as the “"Plans”), the Local Agency shall
comply with and be responsible for satisfying the following requirements:
a) Perform or provide the Plans to the extent required by the nature of the Work.
b) Prepare final design in accordance with the requirements of the latest edition of the
American Association of State Highway Transportation Officials (AASHTO) manual or
other standard, such as the Uniform Building Code, as approved by the State.
¢) Prepare provisions and estimates in accordance with the most current version of the
State’s Roadway and Bridge Design Manuals and Standard Specifications for Road and
Bridge Construction or Local Agency specifications if approved by the State.
d) Include details of any required detours in the Plans in order to prevent any interference
of the construction Work and to protect the traveling public.
e) Stamp the Plans produced by a Colorado Registered Professional Engineer.
f) Provide final assembly of Plans and all other necessary documents.
g) Be responsible for the Plans’ accuracy and completeness.
h) Make no further changes in the Plans following the award of the construction contract to
Contractor unless agreed to in writing by the Parties. The Plans shall be considered final
when approved in writing by CDOT and when final they shall be incorporated herein.
ii. Local Agency Work
a) Local Agency shall comply with the requirements of the Americans With Disabilities Act
(ADA), and applicable federal regulations and standards as contained in the document
“ADA Accessibility Requirements in CDOT Transportation Projects”.
b) Local Agency shall afford the State ample opportunity to review the Plans and make any
changes in the Plans that are directed by the State to comply with FHWA requirements.
¢) Local Agency may enter into a contract with a Consultant to perform all or any portion of
the Plans and/or of construction administration. Provided, however, if federal-aid funds are
involved in the cost of such Work to be done by such Consultant, such Consultant contract
(and the performance/provision of the Plans under the contract) must comply with all
applicable requirements of 23 C.F.R. Part 172 and with any procedures implementing
those requirements as provided by the State, including those in Exhibit H. If the Local
Agency enters into a contract with a Consultant for the Work:
(1) Local Agency shall submit a certification that procurement of any Consultant
contract complies with the requirements of 23 C.F.R. 172.5(1) prior to entering into
such Consultant contract, subject to the State’s approval. If not approved by the
State, the Local Agency shall not enter into such Consuitant contract.
(2) Local Agency shall ensure that all changes in the Consultant contract have
prior approval by the State and FHWA and that they are in writing. Immediately
after the Consultant contract has been awarded, one copy of the executed
Consuitant contract and any amendments shall be submitted to the State.
(3) Local Agency shall require that all billings under the Consultant contract comply
with the State's standardized billing format. Examples of the billing formats are
available from the CDOT Agreements Office.
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(4) Local Agency (and any Consultant) shall comply with 23 C.F.R. 172.5(b) and
(d) and use the CDOT procedures described in Exhibit H to administer the
Consultant contract.
(5) Local Agency may expedite any CDOT approval of its procurement process
and/or Consultant contract by submitting a letter to CDOT from the Local Agency’s
attorney/authorized representative certifying compliance with Exhibit H and 23
C.F.R. 172.5(b)and (d).
(6) Local Agency shall ensure that the Consultant contract complies with the
requirements of 49 CFR 18.36(i) and contains the following language verbatim:
(a) The design work under this Agreement shall be compatible with the
requirements of the contract between the Local Agency and the State (which is
incorporated herein by this reference) for the design/construction of the project.
The State is an intended third-party beneficiary of this agreement for that
purpose.
(b) Upon advertisement of the project work for construction, the consultant
shall make available services as requested by the State to assist the State in
the evaluation of construction and the resolution of construction problems that
may arise during the construction of the project.
(c) The consultant shall review the Construction Contractor’s shop drawings for
conformance with the contract documents and compliance with the provisions
of the State's publication, Standard Specifications for Road and Bridge
Construction, in connection with this work.
d) The State, in its sole discretion, may review construction plans, special provisions and
estimates and may require the Local Agency to make such changes therein as the State
determines necessary to comply with State and FHWA requirements.
Construction
a) If the Work includes construction, the Local Agency shall perform the construction in
accordance with the approved design plans and/or administer the construction in
accordance with Exhibit E. Such administration shall include Work inspection and testing;
approving sources of materials; performing required plant and shop inspections;
documentation of contract payments, testing and inspection activities; preparing and
approving pay estimates; preparing, approving and securing the funding for contract
modification orders and minor contract revisions; processing Construction Contractor
claims; construction supervision; and meeting the Quality Control requirements of the
FHWA/CDOT Stewardship Agreement, as described in the Local Agency Contract
Administration Checklist.
b) If the Local Agency is performing the Work, the State may, after providing written notice
of the reason for the suspension to the Local Agency, suspend the Work, wholly or in part,
due to the failure of the Local Agency or its Contractor to correct conditions which are
unsafe for workers or for such periods as the State may deem necessary due to unsuitable
weather, or for conditions considered unsuitable for the prosecution of the Work, or for any
other condition or reason deemed by the State to be in the public interest.
c) The Local Agency shall be responsible for the following:
(1) Appointing a qualified professional engineer, licensed in the State of Colorado,
as the Local Agency Project Engineer (LAPE), to perform engineering
administration. The LAPE shall administer the Work in accordance with this
Agreement, the requirements of the construction contract and applicable State
procedures.
(2) For the construction of the Work, advertising the call for bids upon approval by
the State and awarding the construction contract(s) to the low responsible
bidder(s).
{(a) All advertising and bid awards, pursuant to this agreement, by the Local
Agency shall comply with applicable requirements of 23 U.S.C. §112 and 23
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C.F.R. Parts 633 and 635 and C.R.S. § 24-92-101 et seq. Those requirements
include, without limitation, that the Local Agency and its Contractor shall
incorporate Form 1273 (Exhibit 1) in its entirety verbatim into any
subcontract(s) for those services as terms and conditions therefor, as required
by 23 C.F.R. 633.102(e).
(b) The Local Agency may accept or reject the proposal of the apparent low
bidder for Work on which competitive bids have been received. The Local
Agency must accept or reject such bid within three (3) working days after they
are publicly opened.
(c) As part of accepting bid awards, the Local Agency shall provide additional
funds, subject to their availability and appropriation, necessary to complete the
Work if no additional federal-aid funds are available.
(3) The requirements of this §6(D)(jii)(c)(2) also apply to any advertising and
awards made by the State.
(4) If all or part of the Work is to be accomplished by the Local Agency’s personnel
(i.e. by force account) rather than by a competitive bidding process, the Local
Agency shall perform such work in accordance with pertinent State specifications
and requirements of 23 C.F.R. 635, Subpart B, Force Account Construction.
(a) Such Work will normally be based upon estimated quantities and firm unit
prices agreed to between the Local Agency, the State and FHWA in advance of
the Work, as provided for in 23 C.R.F. 635.204(c). Such agreed unit prices
shall constitute a commitment as to the value of the Work to be performed.
(b) An alternative to the preceeding subsection is that the Local Agency may
agree to participate in the Work based on actual costs of labor, equipment
rental, materials supplies and supervision necessary to complete the Work.
Where actual costs are used, eligibility of cost items shall be evaluated for
compliance with 48 C.F.R. Part 31.
(c) If the State provides matching funds under this Agreement, rental rates for
publicly owned equipment shall be determined in accordance with the State’s
Standard Specifications for Road and Bridge Construction §109.04.
(d) All Work being paid under force account shall have prior approval of the
State and/or FHWA and shall not be initiated until the State has issued a
written notice to proceed.
State’'s Commitments
a) The State will perform a final project inspection of the Work as a quality
control/assurance activity. When all Work has been satisfactorily completed, the State will
sign the FHWA Form 1212.
b) Notwithstanding any consents or approvals given by the State for the Plans, the State
shall not be liable or responsible in any manner for the structural design, details or
construction of any major structures designed by, or that are the responsibility of, the Local
Agency as identified in the Local Agency Contract Administration Checklist, Exhibit E,
ROW and Acquistion/Relocation
a) If the Local Agency purchases a right of way for a State highway, including areas of
influence, the Local Agency shall immediately convey title to such right of way to CDOT
after the Local Agency obtains title.
b) Any acquisition/relocation activities shall comply with all applicable federal and state
statutes and regulations, including but not limited to the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970 as amended and the Uniform Relocation
Assistance and Real Property Acquisition Policies for Federal and Federally Assisted
Programs as amended (48 C.F.R. Part 24), CDOT's Right of Way Manual, and CDOT's
Policy and Procedural Directives.
c¢) The Parties’ respective compliance responsibilities depend on the level of federal
participation; provided however, that the State always retains Oversight responsibilities.
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d) The Parties’ respective responsibilities under each level in CDOT’s Right of Way Manual
(located at http:/wwiwv.dot.state.co.us/ROW_Manual/) and reimbursement for the levels will be
under the following categories:
(1) Right of way acquisition (3111) for federal participation and non-participation;
(2) Relocation activities, if applicable (3109);
(3) Right of way incidentals, if applicable (expenses incidental to
acquisition/relocation of right of way — 3114).

Utilities
If necessary, the Local Agency shall be responsible for obtaining the proper clearance or
approval from any utility company which may become involved in the Work. Prior to the Work
being advertised for bids, the Local Agency shall certify in writing to the State that all such
clearances have been obtained.
Railroads
If the Work involves modification of a railroad company’s facilities and such modification will
be accomplished by the railroad company, the Local Agency shall make timely application to
the Public Utilities commission requesting its order providing for the installation of the
proposed improvements and not proceed with that part of the Work without compliance. The
Local Agency shall also establish contact with the railroad company involved for the purpose
of complying with applicable provisions of 23 C.F.R. 648, subpart B, concerning federal-aid
projects involving railroad facilities and:
a) Execute an agreement setting out what work is to be accomplished and the location(s)
thereof, and which costs shall be eligible for federal participation.
b) Obtain the railroad’s detailed estimate of the cost of the Work.
c) Establish future maintenance responsibilities for the proposed installation.
d) Proscribe future use or dispositions of the proposed improvements in the event of
abandonment or elimination of a grade crossing.
e) Establish future repair and/or replacement responsibilities in the event of accidental
destruction or damage to the installation.
Environmental Obligations
The Local Agency shall perform all Work in accordance with the requirements of the current
federal and state environmental regulations including the National Environmental Policy Act
of 1969 (NEPA) as applicable.
Maintenance Obligations
The Local Agency shall maintain and operate the Work constructed under this Agreement at
its own cost and expense during their useful life, in a manner satisfactory to the State and
FHWA, and the Local Agency shall provide for such maintenance and operations obligations
each year. Such maintenance and operations shall be conducted in accordance with all
applicable statutes, ordinances and regulations pertaining to maintaining such
improvements. The State and FHWA may make periodic inspections to verify that such
improvements are being adequately maintained.

7. OPTION LETTER MODIFICATION
Option Letters may be used to extend Agreement terms, change the level of service within the current term due
to unexpected overmatch, add a phase without increasing contract dollars, or increase or decrease the amount
of funding. These options are limited to the specific scenarios listed below. The Option Letter shall not be
deemed valid until signed by the State Controller or an authorized delegate. Following are the applications for
the individual options under the Option Letter form:
A. Option 1- Level of service change within current term due to unexpected overmatch in
an overbid situation only.
fn the event the State has contracted all project funding and the Local Agency’s construction bid
is higher than expected, this option allows for additional Local Overmatch dollars to be provided
by the Local Agency to be added to the contract. This option is only applicable for Local
Overmatch on an overbid situation and shall not be intended for any other Local Overmatch
funding. The State may unilaterally increase the total dollars of this contract as stipulated by the
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executed Option Letter (Exhibit D), which will bring the maximum amount payable under this
contract to the amount indicated in Exhibit C-1 attached to the executed Option Letter (future
changes to Exhibit C shall be labeled as C-2, C-3, etc, as applicable). Performance of the
services shall continue under the same terms as established in the contract. The State will use
the Financial Statement submitted by the Local Agency for “Concurrence to Advertise” as
evidence of the Local Agency's intent to award and it will also provide the additional amount
required to exercise this option. If the State exercises this option, the contract will be considered
to include this option provision.

B. Option 2 — Option to add overlapping phase without increasing contract dollars.

The State may require the Local Agency to begin a phase that may include Design,
Construction, Environmental, Utilities, ROW Incidentals or Miscellaneous (this does not apply to
Acquisition/Relocation or Railroads) as detailed in Exhibit A and at the same terms and
conditions stated in the original contract with the contract dollars remaining the same. The State
may exercise this option by providing a fully executed option to the Local Agency within thirty
(30) days before the initial targeted start date of the phase, in a form substantially equivalent to
Exhibit D. If the State exercises this option, the contract will be considered to include this option
provision.

C. Option 3 - To update funding (increases and/or decreases) with a new Exhibit C.

This option can be used to increase and/or decrease the overall contract dollars (state, federal,
local match, local agency overmatch) to date, by replacing the original funding exhibit (Exhibit
C) in the Original Contract with an updated Exhibit C-1 (subsequent exhibits to Exhibit C-1
shall be labeled C-2, C-3, etc). The State may have a need to update changes to state, federal,
local match and local agency overmatch funds as outlined in Exhibit C-1, which will be attached
to the option form. The State may exercise this option by providing a fully executed option to the
Local Agency within thirty (30) days after the State has received notice of funding changes, in a
form substantially equivalent to Exhibit D. If the State exercises this option, the contract will be
considered to include this option provision.

8. PAYMENTS
The State shall, in accordance with the provisions of this §8, pay the Local Agency in the amounts and using the
methods set forth below:
A. Maximum Amount
The maximum amount payable is set forth in Exhibit C as determined by the State from
available funds. Payments to the Local Agency are limited to the unpaid encumbered balance of
the Contract set forth in Exhibit C. The Local Agency shall provide its match share of the costs
as evidenced by an appropriate ordinance/resolution or other authority letter which expressly
authorizes the Local Agency the authority to enter into this Agreement and to expend its match
share of the Work. A copy of such ordinance/resolution or authority letter is attached hereto as
Exhibit B.
B. Payment
i. Advance, Interim and Final Payments
Any advance payment allowed under this Contract or in Exhibit C shall comply with State
Fiscal Rules and be made in accordance with the provisions of this Contract or such Exhibit.
The Local Agency shall initiate any payment requests by submitting invoices to the State in
the form and manner, approved by the State.
Interest
The State shall fully pay each invoice within 45 days of receipt thereof if the amount invoiced
represents performance by the Local Agency previously accepted by the State. Uncontested
amounts not paid by the State within 45 days shall bear interest on the unpaid balance
beginning on the 46th day at a rate not to exceed one percent per month until paid in full;
provided, however, that interest shall not accrue on unpaid amounts that are subject to a
good faith dispute. The Local Agency shall invoice the State separately for accrued interest
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on delinquent amounts. The billing shall reference the delinquent payment, the number of
days interest to be paid and the interest rate.
Available Funds-Contingency-Termination
The State is prohibited by law from making commitments beyond the term of the State'’s
current fiscal year. Therefore, the Local Agency's compensation beyond the State’s current
Fiscal Year is contingent upon the continuing availability of State appropriations as provided
in the Colorado Special Provisions. The State’s performance hereunder is also contingent
upon the continuing availability of federal funds. Payments pursuant to this Contract shall be
made only from available funds encumbered for this Contract and the State’s liability for such
payments shall be limited to the amount remaining of such encumbered funds. if State or
federal funds are not appropriated, or otherwise become unavailable to fund this Contract,
the State may terminate this Contract immediately, in whole or in part, without further liability
in accordance with the provisions hereof.
Erroneous Payments
At the State’s sole discretion, payments made to the Local Agency in error for any reason,
including, but not limited to overpayments or improper payments, and unexpended or excess
funds received by the Local Agency, may be recovered from the Local Agency by deduction
from subsequent payments under this Contract or other contracts, Agreements or
agreements between the State and the Local Agency or by other appropriate methods and
collected as a debt due to the State. Such funds shall not be paid to any party other than the
State.
C. Use of Funds
Contract Funds shall be used only for eligible costs identified herein.
D. Matching Funds
The Local Agency shall provide matching funds as provided in §8.A. and Exhibit C. The Local
Agency shall have raised the full amount of matching funds prior to the Effective Date and shall
report to the State regarding the status of such funds upon request. The Local Agency's
obligation to pay all or any part of any matching funds, whether direct or contingent, only extend
to funds duly and lawfully appropriated for the purposes of this Agreement by the authorized
representatives of the Local Agency and paid into the Local Agency’s treasury. The Local
Agency represents to the State that the amount designated “Local Agency Matching Funds” in
Exhibit C has been legally appropriated for the purpose of this Agreement by its authorized
representatives and paid into its treasury. The Local Agency does not by this Agreement
irrevocably pledge present cash reserves for payments in future fiscal years, and this
Agreement is not intended to create a multiple-fiscal year debt of the Local Agency. The Local
Agency shall not pay or be liable for any claimed interest, late charges, fees, taxes or penalties
of any nature, except as required by the Local Agency’s laws or policies.
E. Reimbursement of Local Agency Costs
The State shall reimburse the Local Agency's allowable costs, not exceeding the maximum total
amount described in Exhibit C and §8. The applicable principles described in 49 C.F.R. 18
Subpart C and 49 C.F.R. 18.22 shall govern the State’s obligation to reimburse all costs
incurred by the Local Agency and submitted to the State for reimubursement hereunder, and the
Local Agency shall comply with all such principles. The State shall reimburse the Local Agency
for the federal-aid share of properly documented costs related to the Work after review and
approval thereof, subject to the provisions of this Agreement and Exhibit C. However, any costs
incurred by the Local Agency prior to the date of FHWA authorization for the Work and prior to
the Effective Date shall not be reimbursed absent specific FHWA and State Controller approval
thereof. Costs shall be:
i. Reasonable and Necessary
Resonable and necessary to accomplish the Work and for the Goods and Services provided.
ii. Net Cost
Actual net cost to the Local Agency (i.e. the price paid minus any items of value received by
the Local Agency that reduce the cost actually incurred);
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9. ACCOUNTING
The Local Agency shall establish and maintain accounting systems in accordance with generally accepted
accounting standards (a separate set of accounts, or as a separate and integral part of its current accounting
scheme). Such accounting systems shall, at a minimum, provide as follows:

A. Local Agency Performing the Work

If Local Agency is performing the Work, all allowable costs, including any approved services
contributed by the Local Agency or others, shall be documented using payrolls, time records,
invoices, contracts, vouchers, and other applicable records.

B. Local Agency-Checks or Draws

Checks issued or draws made by the Local Agency shall be made or drawn against properly
signed vouchers detailing the purpose thereof. All checks, payrolls, invoices, contracts,
vouchers, orders, and other accounting documents shall be on file in the office of the Local
Agency ,clearly identified, readily accessible, and to the extent feasible, kept separate and apart
from all other Work documents.

C. State-Administrative Services

The State may perform any necessary administrative support services required hereunder. The
Local Agency shall reimburse the State for the costs of any such services from the Budget as
provided for in Exhibit C. If FHWA funding is not available or is withdrawn, or if the Local Agency
terminates this Agreement prior to the Work being approved or completed, then all actual
incurred costs of such services and assistance provided by the State shall be the Local
Agency’s sole expense.

D. Local Agency-Invoices

The Local Agency's invoices shall describe in detail the reimbursable costs incurred by the
Local Agency for which it seeks reimbursement, the dates such costs were incurred and the
amounts thereof, and shall not be submitted more often than monthly.

E. Invoicing Within 60 Days

The State shall not be liable to reimburse the Local Agency for any costs unless CDOT receives
such invoices within 60 days after the date for which payment is requested, including final
invoicing. Final payment to the Local Agency may be withheld at the discretion of the State until
completion of final audit. Any costs incurred by the Local Agency that are not allowable under
49 C.F.R. 18 shall be reimbursed by the Local Agency, or the State may offset them against any
payments due from the State to the Local Agency.

F. Reimbursement of State Costs

CDOT shall perform Oversight and the Local Agency shall reimburse CDOT for its related costs.
The Local Agency shall pay invoices within 60 days after receipt thereof. If the Local Agency
fails to remit payment within 60 days, at CDOT'’s request, the State is authorized to withhold an
equal amount from future apportionment due the Local Agency from the Highway Users Tax
Fund and to pay such funds directly to CDOT. Interim funds shall be payable from the State
Highway Supplementary Fund (400) until CDOT is reimbursed. If the Local Agency fails to make
payment within 60 days, it shall pay interest to the State at arate of one percent per month on
the delinquent amounts until the billing is paid in full. CDOT's invoices shall describe in detail
the reimbursable costs incurred, the dates incurred and the amounts thereof, and shall not be
submitted more often than monthly.

10. REPORTING - NOTIFICATION
Reports, Evaluations, and Reviews required under this §10 shall be in accordance with the procedures of and in
such form as prescribed by the State and in accordance with §18, if applicable.

A. Performance, Progress, Personnel, and Funds

The Local Agency shall submit a report to the State upon expiration or sooner termination of this
Agreement, containing an Evaluation and Review of the Local Agency’s performance and the
final status of the Local Agency's obligations hereunder.

B. Litigation Reporting
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Within 10 days after being served with any pleading related to this Agreement, in a legal action
filed with a court or administrative agency, the Local Agency shall notify the State of such action
and deliver copies of such pleadings to the State’s principal representative as identified herein.
If the State or its principal representative is not then serving, such notice and copies shall be
delivered to the Executive Director of CDOT.

C. Noncompliance

The Local Agency's failure to provide reports and notify the State in a timely manner in
accordance with this §10 may result in the delay of payment of funds and/or termination as
provided under this Agreement.

D. Documents

Upon request by the State, the Local Agency shall provide the State, or its authorized
representative, copies of all documents, including contracts and subcontracts, in its possession
related to the Work.

11. LOCAL AGENCY RECORDS
A. Maintenance
The Local Agency shall make, keep, maintain, and altow inspection and monitoring by the State
of a complete file of all records, documents, communications, notes and other written materials,
electronic media files, and communications, pertaining in any manner to the Work or the
delivery of Services (including, but not limited to the operation of programs) or Goods
hereunder. The Local Agency shall maintain such records until the last to occur of the following:
(i) a period of three years after the date this Agreement is completed or terminated, or (ii) three
years after final payment is made hereunder, whichever is later, or (iii) for such further period as
may be necessary to resolve any pending matters, or (iv) if an audit is occurring, or the Local
Agency has received notice that an audit is pending, then until such audit has been completed
and its findings have been resolved (collectively, the “Record Retention Period”).
B. Inspection
The Local Agency shall permit the State, the federal government and any other duly authorized
agent of a governmental agency to audit, inspect, examine, excerpt, copy and/or transcribe the
Local Agency's records related to this Agreement during the Record Retention Period to assure
compliance with the terms hereof or to evaluate the Local Agency's performance hereunder.
The State reserves the right to inspect the Work at all reasonable times and places during the
term of this Agreement, including any extension. If the Work fails to conform to the requirements
of this Agreement, the State may require the Local Agency promptly to bring the Work into
conformity with Agreement requirements, at the Local Agency’s sole expense. If the Work
cannot be brought into conformance by re-performance or other corrective measures, the State
may require the Local Agency to take necessary action to ensure that future performance
conforms to Agreement requirements and may exercise the remedies available under this
Agreement at law or in equity in lieu of or in conjunction with such corrective measures.

C. Monitoring

The Local Agency also shall permit the State, the federal government or any other duly
authorized agent of a governmental agency, in their sole discretion, to monitor all activities
conducted by the Local Agency pursuant to the terms of this Agreement using any reasonable
procedure, including, but not limited to: internal evaluation procedures, examination of program
data, special analyses, on-site checking, formal audit examinations, or any other procedures. All
such monitoring shall be performed in a manner that shall not unduly interfere with the Local
Agency’s performance hereunder.

D. Final Audit Report

If an audit is performed on the Local Agency's records for any fiscal year covering a portion of
the term of this Agreement, the Local Agency shall submit a copy of the final audit report to the
State or its principal representative at the address specified herein.

12. CONFIDENTIAL INFORMATION-STATE RECORDS
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The Local Agency shall comply with the provisions of this §12 if it becomes privy to confidential information in
connection with its performance hereunder. Confidential information, includes, but is not necessarily limited to,
state records, personnel records, and information concerning individuals. Nothing in this §12 shall be construed
to require the Local Agency to violate the Colorado Open Records Act, C.R.S. §§ 24-72-1001 et seq.
A. Confidentiality
The Local Agency shall keep all State records and information confidential at all times and to
comply with all laws and regulations concerning confidentiality of information. Any request or
demand by a third party for State records and information in the possession of the Local Agency
shall be immediately forwarded to the State's principal representative.

B. Notification

The Local Agency shall notify its agents, employees and assigns who may come into contact
with State records and confidential information that each is subject to the confidentiality
requirements set forth herein, and shall provide each with a written explanation of such
requirements before they are permitted to access such records and information.

C. Use, Security, and Retention

Confidential information of any kind shall not be distributed or sold to any third party or used by
the Local Agency or its agents in any way, except as authorized by the Agreement and as
approved by the State. The Local Agency shall provide and maintain a secure environment that
ensures confidentiality of all State records and other confidential information wherever located.
Confidential information shall not be retained in any files or otherwise by the Local Agency or its
agents, except as set forth in this Agreement and approved by the State.

D. Disclosure-Liability

Disclosure of State records or other confidential information by the Local Agency for any reason
may be cause for legal action by third parties against the Local Agency, the State or their
respective agents. The Local Agency is prohibited from providing indemnification to the State
pursuant to the Constitution of the State of Colorado, Atticle XI, Section 1, however, the Local
Agency shall be responsible for any and all claims, damages, liability and court awards including
costs, expenses, and attorney fees and related costs, incurred as a result of any act or omission
by the Local Agency, or its employees, agents, or assignees pursuant to this §12.

13. CONFLICT OF INTEREST

The Local Agency shall not engage in any business or personal activities or practices or maintain any
refationships which conflict in any way with the full performance of the Local Agency's obligations hereunder.
The Local Agency acknowledges that with respect to this Agreement even the appearance of a conflict of
interest is harmful to the State's interests. Absent the State’s prior written approval, the Local Agency shall
refrain from any practices, activities or refationships that reasonably appear to be in conflict with the full
performance of the Local Agency's obligations to the State hereunder. If a conflict or appearance exists, or if the
Local Agency is uncertain whether a conflict or the appearance of a conflict of interest exists, the Local Agency
shall submit to the State a disclosure statement setting forth the relevant details for the State’s consideration.
Failure to promptly submit a disclosure statement or to follow the State's direction in regard fo the apparent
conflict constitutes a breach of this Agreement.

14, REPRESENTATIONS AND WARRANTIES
The Local Agency makes the following specific representations and warranties, each of which was relied on by
the State in entering into this Agreement.
A. Standard and Manner of Performance
The Local Agency shall perform its obligations hereunder, including in accordance with the
highest professional standard of care, skill and diligence and in the sequence and manner set
forth in this Agreement.
B. Legal Authority — The Local Agency and the Local Agency’s Signatory
The Local Agency warrants that it possesses the legal authority to enter into this Agreement and
that it has taken all actions required by its procedures, by-laws, and/or applicable laws to
exercise that authority, and to lawfully authorize its undersigned signatory to execute this
Agreement, or any part thereof, and to bind the Local Agency to its terms. If requested by the
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State, the Local Agency shall provide the State with proof of the Local Agency’s authority to
enter into this Agreement within 15 days of receiving such request.

C. Licenses, Permits, Etc.

The Local Agency represents and warrants that as of the Effective Date it has, and that at all
times during the term hereof it shall have, at its sole expense, all licenses, certifications,
approvals, insurance, permits, and other authorization required by law to perform its obligations
hereunder. The Local Agency warrants that it shall maintain all necessary licenses,
certifications, approvals, insurance, permits, and other authorizations required to properly
perform this Agreement, without reimbursement by the State or other adjustment in Agreement
Funds. Additionally, all employees and agents of the Local Agency performing Services under
this Agreement shall hold all required licenses or certifications, if any, to perform their
responsibilities. The Local Agency, if a foreign corporation or other foreign entity transacting
business in the State of Colorado, further warrants that it currently has obtained and shall
maintain any applicable certificate of authority to transact business in the State of Colorado and
has designated a registered agent in Colorado to accept service of process. Any revocation,
withdrawal or non-renewal of licenses, certifications, approvals, insurance, permits or any such
similar requirements necessary for the Local Agency to properly perform the terms of this
Agreement shall be deemed to be a material breach by the Local Agency and constitute
grounds for termination of this Agreement.

15. INSURANCE
The Local Agency and its contractors shall obtain and maintain insurance as specified in this section at all times
during the term of this Agreement: All policies evidencing the insurance coverage required hereunder shall be
issued by insurance companies satisfactory to the Local Agency and the State.
A. The Local Agency
i. Public Entities
If the Local Agency is a "public entity" within the meaning of the Colorado Governmental
Immunity Act, CRS §24-10-101, et seq., as amended (the “GIA”), then the Local Agency
shall maintain at all times during the term of this Agreement such liability insurance, by
commercial policy or self-insurance, as is necessary to meet its liabilities under the GIA. The
Local Agency shall show proof of such insurance satisfactory to the State, if requested by the
State. The Local Agency shall require each Agreement with their Consultant and Contractor,
that are providing Goods or Services hereunder, to include the insurance requirements
necessary to meet Consultant or Contractor liabilities under the GIA.
ii. Non-Public Entities
If the Local Agency is not a "public entity" within the meaning of the Governmental Immunity
Act, the Local Agency shall obtain and maintain during the term of this Agreement insurance
coverage and policies meeting the same requirements set forth in §15(B) with respect to
sub-contractors that are not "public entities".
B. Contractors )
The Local Agency shall require each contract with Contractors, Subcontractors, or Consultants,
other than those that are public entities, providing Goods or Services in connection with this
Agreement, to include insurance requirements substantially similar to the following:
i. Worker's Compensation
Worker's Compensation Insurance as required by State statute, and Employer's Liability
Insurance covering all of the Local Agency's Contractors, Subcontractors, or Consultant’s
employees acting within the course and scope of their employment.
ii. General Liability
Commercial General Liability Insurance written on 1SO occurrence form CG 00 01 10/93 or
equivalent, covering premises operations, fire damage, independent contractors, products
and completed operations, blanket liability, personal injury, and advertising liability with
minimum limits as follows: (a) $1,000,000 each occurrence; (b) $1,000,000 general
aggregate; (c) $1,000,000 products and completed operations aggregate; and (d) $50,000
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any one fire. If any aggregate limit is reduced below $1,000,000 because of claims made or
paid, contractors, subcontractors, and consultants shall inmediately obtain additional
insurance to restore the full aggregate limit and furnish to the Local Agency a certificate or
other document satisfactory to the Local Agency showing compliance with this provision.
iti. Automobile Liability
Automobile Liability Insurance covering any auto (including owned, hired and non-owned
autos) with a minimum limit of $1,000,000 each accident combined single limit.
iv. Additional Insured
The Local Agency and the State shall be named as additional insured on the Commercial
General Liability policies (leases and construction contracts require additional insured
coverage for completed operations on endorsements CG 2010 11/85, CG 2037, or
equivalent).
v. Primacy of Coverage
Coverage required of the Consultants or Contractors shall be primary over any insurance or
self-insurance program carried by the Local Agency or the State.
vi. Cancellation
The above insurance policies shall include provisions preventing cancellation or non-renewal
without at least 45 days prior notice to the Local Agency and the State by certified mail.
vii. Subrogation Waiver
All insurance policies in any way related to this Agreement and secured and maintained by
the Local Agency's Consultants or Contractors as required herein shall include clauses
stating that each carrier shall waive all rights of recovery, under subrogation or otherwise,
against the Local Agency or the State, its agencies, institutions, organizations, officers,
agents, employees, and volunteers.
C. Certificates
The Local Agency and all Contractors, subcontractors, or Consultants shall provide certificates
showing insurance coverage required hereunder to the State within seven business days of the
Effective Date of this Agreement. No later than 15 days prior to the expiration date of any such
coverage, the Local Agency and each contractor, subcontractor, or consultant shall deliver to
the State or the Local Agency certificates of insurance evidencing renewals thereof. In addition,
upon request by the State at any other time during the term of this Agreement or any sub-
contract, the Local Agency and each contractor, subcontractor, or consultant shall, within 10
days of such request, supply to the State evidence satisfactory to the State of compliance with
the provisions of this §15.

16. DEFAULT-BREACH
A. Defined
In addition to any breaches specified in other sections of this Agreement, the failure of either
Party to perform any of its material obligations hereunder in whole or in part or in a timely or
satisfactory manner constitutes a breach.
B. Notice and Cure Period
In the event of a breach, notice of such shall be given in writing by the aggrieved Party to the
other Party in the manner provided in §18. If such breach is not cured within 30 days of receipt
of written notice, or if a cure cannot be completed within 30 days, or if cure of the breach has
not begun within 30 days and pursued with due diligence, the State may exercise any of the
remedies set forth in §17. Notwithstanding anything to the contrary herein, the State, in its sole
discretion, need not provide advance notice or a cure period and may immediately terminate
this Agreement in whole or in part if reasonably necessary to preserve public safety or to
prevent immediate public crisis.

17. REMEDIES
If the Local Agency is in breach under any provision of this Agreement, the State shall have all of the remedies
listed in this §17 in addition to all other remedies set forth in other sections of this Agreement following the
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notice and cure period set forth in §16(B). The State may exercise any or all of the remedies available to it, in its
sole discretion, concurrently or consecutively.
A. Termination for Cause and/or Breach
If the Local Agency fails to perform any of its obligations hereunder with such diligence as is
required to ensure its completion in accordance with the provisions of this Agreement and in a
timely manner, the State may notify the Local Agency of such non-performance in accordance
with the provisions herein. If the Local Agency thereafter fails to promptly cure such non-
performance within the cure period, the State, at its option, may terminate this entire Agreement
or such part of this Agreement as to which there has been delay or a failure to properly perform.
Exercise by the State of this right shall not be deemed a breach of its obligations hereunder.
The Local Agency shall continue performance of this Agreement to the extent not terminated, if
any.
1. Obligations and Rights
To the extent specified in any termination notice, the Local Agency shall not incur further
obligations or render further performance hereunder past the effective date of such notice,
and shall terminate outstanding orders and sub-Agreements with third parties. However, the
Local Agency shall complete and deliver to the State all Work, Services and Goods not
cancelled by the termination notice and may incur obligations as are necessary to do so
within this Agreement's terms. At the sole discretion of the State, the Local Agency shall
assign to the State all of the Local Agency's right, title, and interest under such terminated
orders or sub-Agreements. Upon termination, the Local Agency shall take timely, reasonable
and necessary action to protect and preserve property in the possession of the Local Agency
in which the State has an interest. All materials owned by the State in the possession of the
Local Agency shall be immediately returned to the State. All Work Product, at the option of
the State, shall be delivered by the Local Agency to the State and shall become the State’s
property.
2. Payments
The State shall reimburse the Local Agency only for accepted performance received up to
the date of termination. If, after termination by the State, it is determined that the Local
Agency was not in default or that the Local Agency's action or inaction was excusable, such
termination shall be treated as a termination in the public interest and the rights and
obligations of the Parties shall be the same as if this Agreement had been terminated in the
public interest, as described herein.
3. Damages and Witholding
Notwithstanding any other remedial action by the State, the Local Agency also shall remain
liable to the State for any damages sustained by the State by virtue of any breach under this
Agreement by the Local Agency and the State may withhold any payment to the Local
Agency for the purpose of mitigating the State’s damages, until such time as the exact
amount of damages due to the State from the Local Agency is determined. The State may
withhold any amount that may be due to the Local Agency as the State deems necessary to
protect the State, including loss as a result of outstanding liens or claims of former lien
holders, or to reimburse the State for the excess costs incurred in procuring similar goods or
services. The Local Agency shall be liable for excess costs incurred by the State in procuring
from third parties replacement Work, Services or substitute Goods as cover.

B. Early Termination in the Public Interest
The State is entering into this Agreement for the purpose of carrying out the public policy of the
State of Colorado, as determined by its Governor, General Assembly, and/or Courts. If this
Agreement ceases to further the public policy of the State, the State, in its sole discretion, may
terminate this Agreement in whole or in part. Exercise by the State of this right shall not
constitute a breach of the State’s obligations hereunder. This subsection shall not apply to a
termination of this Agreement by the State for cause or breach by the Local Agency, which shall
be governed by §17(A) or as otherwise specifically provided for herein.

i. Method and Content
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The State shall notify the Local Agency of the termination in accordance with §18, specifying
the effective date of the termination and whether it affects all or a portion of this Agreement.
Obligations and Rights
Upon receipt of a termination notice, the Local Agency shall be subject to and comply with
the same obligations and rights set forth in §17(A)(i).
Payments
If this Agreement is terminated by the State pursuant to this §17(B), the Local Agency shali
be paid an amount which bears the same ratio to the total reimbursement under this
Agreement as the Services satisfactorily performed bear to the total Services covered by this
Agreement, less payments previously made. Additionally, if this Agreement is less than 60%
completed, the State may reimburse the Local Agency for a portion of actual out-of-pocket
expenses (not otherwise reimbursed under this Agreement) incurred by the Local Agency
which are directly attributable to the uncompleted portion of the Local Agency's obligations
hereunder; provided that the sum of any and all reimbursement shall not exceed the
maximum amount payable to the Local Agency hereunder.
C. Remedies Not Involving Termination
The State, its sole discretion, may exercise one or more of the following remedies in addition to
other remedies available to it:
I. Suspend Performance
Suspend the Local Agency's performance with respect to ail or any portion of this Agreement
pending necessary corrective action as specified by the State without entitling the Local
Agency to an adjustment in price/cost or performance schedule. The Local Agency shalll
promptly cease performance and incurring costs in accordance with the State's directive and
the State shall not be liable for costs incurred by the Local Agency after the suspension of
performance under this provision.
Withold Payment
Withhold payment to the Local Agency until corrections in the Local Agency's performance
are satisfactorily made and completed.
Deny Payment
Deny payment for those obligations not performed that due to the Local Agency's actions or
inactions cannot be performed or, if performed, would be of no value to the State; provided
that any denial of payment shall be reasonably related to the value to the State of the
obligations not performed.
Removal
Demand removal of any of the Local Agency’s employees, agents, or contractors whom the
State deems incompetent, careless, insubordinate, unsuitable, or otherwise unacceptable, or
whose continued relation to this Agreement is deemed to be contrary to the public interest or
not in the State’s best interest.
Intellectual Property
If the Local Agency infringes on a patent, copyright, trademark, trade secret or other
intellectual property right while performing its obligations under this Agreement, the Locall
Agency shall, at the State’s option (a) obtain for the State or the Local Agency the right to
use such products and services; (b) replace any Goods, Services, or other product involved
with non-infringing products or modify them so that they become non-infringing; or, (c) if
neither of the forgegoing alternatives are reasonably available, remove any infringing Goods,
Services, or products and refund the price paid therefore to the State.

18. NOTICES and REPRESENTATIVES

Each individual identified below is the principal representative of the designating Party. All notices required to be
given hereunder shall be hand delivered with receipt required or sent by certified or registered mail to such
Party's principal representative at the address set forth below. In addition to but not in lieu of a hard-copy notice,
notice also may be sent by e-mail to the e-mail addresses, if any, set forth below. Either Party may from time to
time designate by written notice substitute addresses or persons to whom such notices shall be sent. Unless
otherwise provided herein, all notices shall be effective upon receipt.
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A. State:

Tim Tuttle

Region 4 — Traffic

CDOT

1420 2" Street

Greeley, CO 80631
(970)350-2211
Tim.tuttle@dot.state.co.us

B. Local Agency:

Frank B. Hempen

City of Loveland

410 East Fifth Street
Loveland, CO 80537
(970)962-2908 _
hempef@ci.loveland.co.us

19. RIGHTS IN DATA, DOCUMENTS, AND COMPUTER SOFTWARE

Any software, research, reports, studies, data, photographs, negatives or other documents, drawings, models,
materials, or work product of any type, including drafts, prepared by the Local Agency in the performance of its
obligations under this Agreement shall be the exclusive property of the State and all Work Product shall be
delivered to the State by the Local Agency upon completion or termination hereof. The State’s exclusive rights in
such Work Product shall include, but not be limited to, the right to copy, publish, display, transfer, and prepare
derivative works. The Local Agency shall not use, willingly aliow, cause or permit such Work Product to be used
for any purpose other than the performance of the Local Agencys's obligations hereunder without the prior
written consent of the State.

20. GOVERNMENTAL IMMUNITY

Notwithstanding any other provision to the contrary, nothing herein shall constitute a waiver, express or implied,
of any of the immunities, rights, benefits, protection, or other provisions of the Colorado Governmental Immunity
Act, CRS §24-10-101, et seq., as amended. Liability for claims for injuries to persons or property arising from
the negligence of the State of Colorado, its departments, institutions, agencies, boards, officials, and employees
and of the Local Agency is controlied and limited by the provisions of the Governmental Immunity Act and the
risk management statutes, CRS §24-30-1501, et seq., as amended.

21. STATEWIDE CONTRACT MANAGEMENT SYSTEM
If the maximum amount payable to the Local Agency under this Agreement is $100,000 or greater, either on the
Effective Date or at anytime thereafter, this §21 applies.

The Local Agency agrees to be governed, and to abide, by the provisions of CRS §24-102-205, §24-102-206,
§24-103-601, §24-103.5-101 and §24-105-102 concerning the monitoring of vendor performance on state
agreements/contracts and inclusion of agreement/contract performance information in a statewide contract
management system.

The Local Agency's performance shall be subject to Evaluation and Review in accordance with the terms and
conditions of this Agreement, State law, including CRS §24-103.5-101, and State Fiscal Rules, Policies and
Guidance. Evaluation and Review of the Local Agency's performance shall be part of the normal Agreement
administration process and the Local Agency’s performance will be systematically recorded in the statewide
Agreement Management System. Areas of Evaluation and Review shall include, but shall not be fimited to
quality, cost and timeliness. Collection of information relevant to the performance of the Local Agency's
obligations under this Agreement shall be determined by the specific requirements of such obligations and shall
include factors tailored to match the requirements of the Local Agency’s obligations. Such performance
information shall be entered into the statewide Contract Management System at intervals established herein and
a final Evaluation, Review and Rating shall be rendered within 30 days of the end of the Agreement term. The
Local Agency shall be notified following each performance Evaluation and Review, and shall address or correct
any identified problem in a timely manner and maintain work progress.

Should the final performance Evaluation and Review determine that the Local Agency demonstrated a gross
failure to meet the performance measures established hereunder, the Executive Director of the Colorado
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Department of Personnel and Administration (Executive Director), upon request by CDOT, and showing of good
cause, may debar the Local Agency and prohibit the Local Agency from bidding on future Agreements. The
Local Agency may contest the final Evaluation, Review and Rating by: (a) filing rebuttal statements, which may
result in either removal or correction of the evaluation (CRS §24-105-102(6)), or (b) under CRS §24-105-102(6),
exercising the debarment protest and appeal rights provided in CRS §§24-109-106, 107, 201 or 202, which may
result in the reversal of the debarment and reinstatement of the Local Agency, by the Executive Director, upon
showing of good cause.

22. FEDERAL REQUIREMENTS

The Local Agency and/or their contractors, subcontractors, and consultants shall at ali times during the
execution of this Agreement strictly adhere to, and comply with, all applicable federal and state laws, and their
implementing regulations, as they currently exist and may hereafter be amended. A listing of certain federal and
state laws that may be applicable are described in Exhibit J and Exhibit K.

23. DISADVANTAGED BUSINESS ENTERPRISE (DBE)

The Local Agency will comply with all requirements of Exhibit G and the Local Agency Contract Administration
Checkiist regarding DBE requirements for the Work, except that if the Local Agency desires to use its own DBE
program to implement and administer the DBE provisions of 49 C.F.R. Part 26 under this Agreement, it must
submit a copy of its program'’s requirements to the State for review and approval before the execution of this
Agreement. If the Local Agency uses any State- approved DBE program for this Agreement, the Local Agency
shall be solely responsible to defend that DBE program and its use of that program against all legal and other
challenges or complaints, at its sole cost and expense. Such responsibility includes, without limitation,
determinations concerning DBE eligibility requirements and certification, adequate legal and factual bases for
DBE goals and good falth efforts. State approval (if provided) of the Local Agency's DBE program does not
waive or modify the sole responsibility of the Local Agency for use of its program.

24. DISPUTES

Except as otherwise provided in this Agreement, any dispute concerning a question of fact arising under this
Agreement which is not disposed of by agreement shall be decided by the Chief Engineer of the Department of
Transportation. The decision of the Chief Engineer will be final and conclusive unless, within 30 calendar days
after the date of receipt of a copy of such written decision, the Local Agency mails or otherwise furnishes to the
State a written appeal addressed to the Executive Director of CDOT. In connection with any appeal proceeding
under this clause, the Local Agency shall be afforded an opportunity to be heard and to offer evidence In
support of its appeal. Pending final decision of a dispute hereunder, the Local Agency shall proceed diligently
with the performance of this Agreement in accordance with the Chief Engineer’s decision. The decision of the
Executive Director or his duly authorized representative for the determination of such appeals shall be final and
conclusive and serve as final agency action. This dispute clause does not preclude consideration of questions of
law in connection with decisions provided for herein. Nothing in this Agreement, however, shall be construed as
making final the decision of any administrative official, representative, or board on a question of law.

25. GENERAL PROVISIONS
A. Assignment
The Local Agency’s rights and obligations hereunder are personal and may not be transferred,
assigned or subcontracted without the prior written consent of the State. Any attempt at
assignment, transfer, or subcontracting without such consent shall be void. All assignments and
subcontracts approved by the Local Agency or the State are subject to all of the provisions
hereof. The Local Agency shall be solely responsible for all aspects of subcontracting
arrangements and performance.
B. Binding Effect
Except as otherwise provided in §25(A), all provisions herein contained, including the benefits
and burdens, shall extend to and be binding upon the Parties’ respective heirs, legal
representatives, successors, and assigns.
C. Captions
The captions and headings in this Agreement are for convenience of reference only, and shall
not be used to interpret, define, or limit its provisions.

D. Counterparts
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This Agreement may be executed in multiple identical original counterparts, ali of which shall
constitute one agreement.
E. Entire Understanding
This Agreement represents the complete integration of all understandings between the Parties
and all prior representations and understandings, oral or written, are merged herein. Prior or
contemporaneous addition, deletion, or other amendment hereto shall not have any force or
affect whatsoever, unless embodied herein.
F. Indemnification - General
If Local Agency is not a “public entity” within the meaning of the Colorado Governmental
Immunity Act, CRS §24-10-101, et seq., the Local Agency shall indemnify, save, and hold
harmless the State, its employees and agents, against any and all claims, damages, liability and
court awards including costs, expenses, and attorney fees and related costs, incurred as a
result of any act or omission by the Local Agency, or its employees, agents, subcontractors or
assignees pursuant to the terms of this Agreement. This clause is not applicable to a Local
Agency that is a "public entity” within the meaning of the Colorado Governmental Immunity Act,
CRS §24-10-101, et seq.
G. Jurisdction and Venue
All suits, actions, or proceedings related to this Agreement shall be held in the State of Colorado
and exclusive venue shall be in the City and County of Denver.
H. Limitations of Liability
Any and all limitations of liability and/or damages in favor of the Local Agency contained in any
document attached to and/or incorporated by reference into this Agreement, whether referred to
as an exhibit, attachment, schedule, or any other name, are void and of no effect. This includes,
but is not necessarily limited to, limitations on (i) the types of liabilities, (ii) the types of
damages, (iii) the amount of damages, and (iv}) the source of payment for damages.
1. Modification
i. By the Parties
Except as specifically provided in this Agreement, modifications of this Agreement shall not
be effective unless agreed to in writing by both parties in an amendment to this Agreement,
properly executed and approved in accordance with applicable Colorado State law, State
Fiscal Rules, and Office of the State Controller Policies, including, but not limited to, the
policy entitled MODIFICATIONS OF AGREEMENTS - TOOLS AND FORMS.
By Operation of Law
This Agreement is subject to such modifications as may be required by changes in Federal
or Colorado State law, or their implementing regulations. Any such required modification
automatically shall be incorporated into and be part of this Agreement on the effective date of
such change, as if fully set forth herein.
J. Order of Precedence
The provisions of this Agreement shall govern the relationship of the State and the Local
Agency. In the event of conflicts or inconsistencies between this Agreement and its exhibits and
attachments, such conflicts or inconsistencies shall be resolved by reference to the documents
in the foilowing order of priority:
I. Colorado Special Provisions,
The provisions of the main body of this Agreement,
Exhibit A (Scope of Work),
Exhibit B (Local Agency Resolution),
Exhibit C (Funding Provisions),
Exhibit D (Option Letter),
Exhibit E (Local Agency Contract Administration Checklist),
Other exhibits in descending order of their attachment.

K. Severability
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Provided this Agreement can be executed and performance of the obligations of the Parties
accomplished within its intent, the provisions hereof are severable and any provision that is
declared invalid or becomes inoperabile for any reason shall not affect the validity of any other
provision hereof.

L. Survival of Certain Agreement Terms

Notwithstanding anything herein to the contrary, provisions of this Agreement requiring
continued performance, compliance, or effect after termination hereof, shall survive such
termination and shall be enforceable by the State if the Local Agency fails to perform or comply
as required.

M. Taxes

The State is exempt from all federal excise taxes under IRC Chapter 32 (No. 84-730123K) and
from ali State and local government sales and use taxes under CRS §§39-26-101 and 201 et
seq. Such exemptions apply when materials are purchased or services rendered to benefit the
State; provided however, that certain political subdivisions (e.g., City of Denver) may require
payment of sales or use taxes even though the product or service is provided to the State. The
Local Agency shall be solely liable for paying such taxes as the State is prohibited from paying
for or reimbursing the Local Agency for them.

N. Third Party Beneficiaries

Enforcement of this Agreement and all rights and obligations hereunder are reserved solely to
the Parties, and not to any third party. Any services or benefits which third parties receive as a
result of this Agreement are incidental to the Agreement, and do hot create any rights for such
third parties.

0. Waiver

Waiver of any breach of a term, provision, or requirement of this Agreement, or any right or
remedy hereunder, whether explicitly or by lack of enforcement, shall not be construed or
deemed as a waiver of any subsequent breach of such term, provision or requirement, or of any
other term, provision, or requirement.

THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK
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26. COLORADO SPECIAL PROVISIONS
The Special Provisions apply to all Agreements except where noted in italics.

1. CONTROLLER'S APPROVAL. CRS §24-30-202 (1).
This Agreement shall not be deemed valid until it has been approved by the Colorado State Controller or
designee.

2. FUND AVAILABILITY. CRS §24-30-202(5.5).
Financial obligations of the State payable after the current fiscal year are contingent upon funds for that
purpose being appropriated, budgeted, and otherwise made available.

3. GOVERNMENTAL IMMUNITY.
No term or condition of this Agreement shall be construed or interpreted as a waiver, express or implied,
of any of the immunities, rights, benefits, protections, or other provisions, of the Colorado Governmental
Immunity Act, CRS §24-10-101 et seq., or the Federal Tort Claims Act, 28 U.S.C. §§1346(b) and 2671 et
seq., as applicable now or hereafter amended.

4, INDEPENDENT CONTRACTOR
The Local Agency shall perform its duties hereunder as an independent contractor and not as an
employee. Neither The Local Agency nor any agent or employee of The Local Agency shall be deemed to
be an agent or employee of the State. The Local Agency and its employees and agents are not entitled to
unemployment insurance or workers compensation benefits through the State and the State shall not pay
for or otherwise provide such coverage for The Local Agency or any of its agents or employees.
Unemployment insurance benefits shall be available to The Local Agency and its employees and agents
only if such coverage is made available by The Local Agency or a third party. The Local Agency shall pay
when due all applicable employment taxes and income taxes and local head taxes incurred pursuant to
this Agreement. The Local Agency shall not have authorization, express or implied, to bind the State to
any Agreement, liability or understanding, except as expressly set forth herein. The Local Agency shall
(a) provide and keep in force workers' compensation and unemployment compensation insurance inthe
amounts required by law, (b) provide proof thereof when requested by the State, and (c) be solely
responsible for its acts and those of its employees and agents.

5. COMPLIANCE WITH LAW.
The Local Agency shall strictly comply with all applicable federal and State laws, rules, and regulations in
effect or hereafter established, including, without limitation, laws applicable to discrimination and unfair
employment practices.

6. CHOICE OF LAW.
Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the interpretation,
execution, and enforcement of this Agreement. Any provision included or incorporated herein by
reference which conflicts with said laws, rules, and regulations shall be null and void. Any provision
incorporated herein by reference which purports to negate this or any other Special Provision in whole or
in part shall not be valid or enforceable or available in any action at law, whether by way of complaint,
defense, or otherwise. Any provision rendered null and void by the operation of this provision shall not
invalidate the remainder of this Agreement, to the extent capable of execution.

7. BINDING ARBITRATION PROHIBITED.
The State of Colorado does not agree to binding arbitration by any extra-judicial body or person. Any
provision to the contrary in this contact or incorporated herein by reference shall be null and void.

8. SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00.
State or other public funds payable under this Agreement shall not be used for the acquisition, operation,
or maintenance of computer software in violation of federal copyright laws or applicable licensing
restrictions. The Local Agency hereby certifies and warrants that, during the term of this Agreement and
any extensions, The Local Agency has and shall maintain in place appropriate systems and controls to
prevent such improper use of public funds. if the State determines that The Local Agency is in violation of
this provision, the State may exercise any remedy available at law or in equity or under this Agreement,
including, without limitation, immediate termination of this Agreement and any remedy consistent with
federal copyright laws or applicable licensing restrictions.

9. EMPLOYEE FINANCIAL INTEREST. CRS §§24-18-201 and 24-50-507.
The signatories aver that to their knowledge, no employee of the State has any personal or beneficial
interest whatsoever in the service or property described in this Agreement. The Local Agency has no
interest and shall not acquire any interest, direct or indirect, that would conflict in any manner or degree
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with the performance of The Local Agency's services and The Local Agency shall not employ any person
having such known interests.
10, VENDOR OFFSET, CRS §§24-30-202 (1) and 24-30-202 4.
[Not Applicable to intergovernmental agreements] Subject to CRS §24-30-202.4 (3.5), the State
Controller may withhold payment under the State's vendor offset intercept system for debts owed to State
agencies for: (a) unpaid child support debts or child support arrearages; (b) unpaid balances of tax,
accrued interest, or other charges specified in CRS §39-21-101, et seq.; (¢c) unpaid loans due to the
Student Loan Division of the Department of Higher Education; (d) amounts required to be paid to the
Unemployment Compensation Fund; and (e) other unpaid debts owing to the State as a resuit of final
agency determination or judicial action.
11. PUBLIC CONTRACTS FOR SERVICES. CRS §8-17.5-101.
[Not Applicable to Agreements relating to the offer, issuance, or sale of securities, investment advisory
services or fund management services, sponsored projects, intergovernmental Agreements, or
information technology services or products and services] The Local Agency certifies, warrants, and
agrees that it does not knowingly employ or contract with an illegal alien who shall perform work under
this Agreement and shall confirm the employment eligibility of all employees who are newly hired for
employment in the United States to perform work under this Agreement, through participation in the E-
Verify Program or the State program established pursuant to CRS §8-17.5-102(5)(c), The Local Agency
shall not knowingly employ or contract with an illegal alien to perform work under this Agreement or enter
into a contract with a subcontractor that fails to certify to The Local Agency that the subcontractor shall
not knowingly employ or contract with an illegal alien to perform work under this Agreement. The Local
Agency (a) shall not use E-Verify Program or State program procedures to undertake pre-employment
screening of job applicants while this Agreement is being performed, (b) shall notify the subcontractor and
the contracting State agency within three days if The Local Agency has actual knowledge that a
subcontractor is employing or contracting with an illegal alien for work under this Agreement, (c) shall
terminate the subcontract if a subcontractor does not stop employing or contracting with the iilegal alien
within three days of receiving the notice, and (d) shall comply with reasonable requests made in the
course of an investigation, undertaken pursuant to CRS §8-17.5-102(5), by the Colorado Department of
Labor and Employment. If The Local Agency participates in the State program, The Local Agency shall
deliver to the contracting State agency, Institution of Higher Education or political subdivision, a written,
notarized affirmation, affirming that The Local Agency has examined the legal work status of such
employee, and shall comply with all of the other requirements of the State program. If The Local Agency
fails to comply with any requirement of this provision or CRS §8-17.5-101 et seq., the contracting State
agency, institution of higher education or political subdivision may terminate this Agreement for breach
and, if so terminated, The Local Agency shall be liable for damages.
12. PUBLIC CONTRACTS WITH NATURAL PERSONS. CRS §24-76.5-101.
The Local Agency, if a natural person eighteen (18) years of age or older, hereby swears and affirms
under penalty of perjury that he or she (a) is a citizen or otherwise lawfully present in the United States
pursuant to federal law, (b) shall comply with the provisions of CRS §24-76.5-101 et seq., and (c) has
produced one form of identification required by CRS §24-76.5-103 prior to the effective date of this
Agreement.

SPs Effective 1/1/09

THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK
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27. SIGNATURE PAGE
Agreement Routing Number 13 HA4 26363

THE PARTIES HERETO HAVE EXECUTED THIS AGREEMENT

* Persons signing for The Local Agency hereby swear and affirm that they are authorized to act on The Local
Agency's behalf and acknowledge that the State Is relying on their representations to that effect.

THE LOCAL AGENCY STATE OF COLORADO

City of Loveland John W, Hickenlooper, GOVERNOR
Colorado Department of Transportation
Name of Authorized Individual Donald E. Hunt, Executive Director

Official Title of Authorized Individual

By: Timothy J. Harris, P.E., CDOT Chief Engineer

*Signature Date!

Date:

2nd The Local Agency Signature if Needed LEGAL REVIEW
John W. Suthers, Attorney General

Name of Authorized Individual By;

Signature - Assistant Attorney General

Official Title of Authorized Individual

*Signature

ALL AGREEMENTS REQUIRE APPROVAL BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Agreements. This Agreement Is not valid until
signed and dated helow by the State Controller or delegate. The Local Agency is not authorized to begin
performance until such time. If The Local Agency begins performing prior thereto, the State of Colorado Is not
obligated to pay The Local Agency for such performance or for any goods and/or services provided hereunder.

STATE CONTROLLER
David J. McDermott, CPA

Colorado Department of Transportation

Date:
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28. EXHIBIT A - SCOPE OF WORK




COLORADO DEPARTMENT OF TRANSPORTATION Orig.Deto: 05/12/2010 " Pm]sd Code # (W)Z 17806 | STIP#: SR46601
DESIGN DATA Rev.Date: Project # BRO M830-055
Revision #: 0 PE Project Code:
1
Pege1l03 Reglon #: 04 |[FreeDeserston: Madison Ave Bridge - Loveland
Status: K Preliminery [1 Final 3 Revised
County: 069

Submitted By PM: TUTTLET Approved by Program Englneer:

{ Municipetity: Loveland

Date:

System Code: Z-Nol on any Federal-Ald Highway
Revised by: Overeight By: A-Exempt
Date: Planned Length: 0,600

Geographic Location: NORTH MADISON AVE N/O WEST 18T 8T IN LOVELAND

Type of Terraln: Urban

OFF SYSTEM BRIDGE REPLACEMENT

Description of Proposed Constructionimprovement(Attach map showing site location)

.Projoolcharactetlnuu {Proposed) Median (Type): {1 Depressed [1 Palntad [ Rslsed [} None
hil {] Handicap Ramps {1 Tratic Controt Signals ) Stiping

1 Curb and Gutter 3 Curb Only [0 Left-Tum8tots {7 Continuous Widih=

g Sidwalk Widthz X ] Bikeway Width= {] Right-Tum Siols [ Conlinuous Whith=

(1 Parking Lane Wkith= [ ODetours Slaning {7 Construction [] Permanent

[0 Landscaping requirements (description):

K Other (description):
Bridge Replacement on Madlson Avenue In the Clty of Loveland

angm of Way Yes/No Est.# Utliitles (l1st names of known utllity companles)
ROW &Jor Parm, Easement Required No
Relocation Required No
Temporary Easement Required: No
Changes In Access: No
Changes to Connecting Roads: No
Rallroad Crossings # of Crossings:
Recommendations :
ninvlronmental Type: Approved Om: | Project Code # Cleared Under: Project # Cleared Under;
None /1
Comments:

Coordination

[0 Withdrawn Lands (Power Sites, Reservolrs, Etc.) Cleared through BLM or Forest Sarvice Office

Iriigation Ditch Name:

{0 New Traffic Ordinance Required ) Modity Schedule of Existing Ordinance Munclpality: Loveland
Cther: )
Construction Mothod |Adverised By: |NoAd Reason: | Entity / Agency Contact Name: Phone #:

Local ReseBiew Gre_g Mu bnu@ n 970-962-2636

Safoty Conslderations I Project Under:

Guardrall maets cument standards: No

[J Variance ln Minimum Deslgn Standards Requlred
0 Justificalion Attached [0 Request (o be Submitted

{0 Bridge(see ltem 12) ] Sees Remarks

[J Safety project not all standards |Comments:

addressed

[ Stage Consiruction (explain In remarks)

3R projects

Safety Evsluation Complete (date):
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Pdge 30f 3 Project Code #(SAH): Projact #: Revise Dato:
17806 BRO M830-055
1Yl Major Structures 8= lo stey, R=to be removed, P= propossd new structure
Relerence Standerd Structure Structuret | Horizontal Vertcal Year
Structura 1D# v Length Point Fealure Intersected Width Roadway Capacity | Clesrance Clearance Buiit

Proposed Treament of Bridges to Remaln In Place{address bildge rall, capacity, and allowable surfacing thickness):

Remarks

City of Loveland Is responsibte for design, ROW, ulllitles, environmantal, ad, award, and construction management.

This project will design and reconstruct Bridge No LOVSBS0MADISONAY on Madison Avenus In the Clty of Loveland. 'l:he ultimate sirest
fool median, two five foot bide lanes, curb, gutter, and sidewalk. The

section will consist of two fravel lanes, a

proposed approach atrgat will have a width of fifty-8is feet fiow-line to flow-line. The project Is expected to ba comptate by May

2013. The project will bo designed and constructed In accordance with all Stale and Federal requirements as Identified in the 1GA
between CDOT and the City of Loveland.
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29, EXHIBIT B —~ LOCAL AGENCY RESOLUTION

LOCAL AGENCY
ORDINANCE
or
RESOLUTION
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29. EXHIBIT C — FUNDING PROVISIONS

A. Cost of Work Estimate
The Local Agency has estimated the total cost the Work to be $1,060,000.00 which is to be

funded as follows:

1 BUDGETED FUNDS
a. Federal Funds
(80.00% of Participating Costs)
$848,000.00
b. Local Agency Matching Funds
(20.00% of Participating Costs) $212,000.00
lTOTAL BUDGETED FUNDS $1,060,000.00
2 ESTIMATED CDOT-INCURRED COSTS
a. Federal Share $0.00
(0% of Participating Costs)
b. Local Share
Local Agency Share of Participating Costs $0.00
Local Agency Share of Non-Participating Costs $0.00
Estimated to be Billed to Local Agency $0.00
| TOTAL ESTIMATED CDOT-INCURRED COSTS $0.00
3 ESTIMATED PAYMENT TO LOCAL AGENCY
a. Federal Funds Budgeted (1a) $848,000.00
b. Less Estimated Federal Share of CDOT-Incurred Costs (2a) $0.00
TOTAL ESTIMATED PAYMENT TO LOCAL AGENCY $848,000.00
FOR CDOT ENCUNMBRANCE PURPOSES
*Note - $0.00 is currently avallable. Funds and/or Local Agency
Overmatch will be added In the future elther by Option Letter or
Amendment. $0.00
Net to be encumbered as follows: | $0.00
WBS Element 17906.10.30 Design 3020 $0.00
WBS Element 17906.20.10] Const. | 3301 | $0.00
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B. Matching Funds
The matching ratio for the federal participating funds for this Work is 80.00% federal-aid funds at
$848,000.00 (CFDA #20 2050) to 20.00% Local Agency funds at $212,000,00, it being
understood that such ratio applies only to the $848,000.00 that is eligible for federal
participation, it being further understood that all non-participating costs are borne by the Local
Agency at 100%. If the total participating cost of performance of the Work exceeds $848,000.00,
and additional federal funds are made available for the Work, the Local Agency shall pay
20.00% of all such costs eligible for federal participation and 100% of all non-participating costs;
if additional federal funds are not made available, the Local Agency shall pay all such excess
costs. If the total participating cost of performance of the Work is less than $848,000.00, then
the amounts of State and federal-aid funds will be decreased in accordance with the funding
ratio described herein. The performance of the Work shall be at no cost to the State.

C. Maximum Amount Payable
The maximum amount payable to the Local Agency under this Agreement shall be $848,000.00
(For CDOT accounting purposes, the federal funds of $848,000.00 and Local Agency matching
funds of $212,000.00 will be encumbered for a total encumbrance of $1,060,000.00), unless
such amount is increased by an appropriate written modification to this Agreement executed
before any increased cost is incurred. *** Note - $0.00 is currently available. Funds and/or
Local Agency Overmatch will be added in the future elther by Option Letter or
Amendment *** |t is understood and agreed by the parties hereto that the total cost of the
Work stated hereinbefore is the best estimate available, based on the design data as approved
at the time of execution of this Agreement, and that such cost is subject to revisions (in accord
with the procedure in the previous sentence) agreeable to the parties prior to bid and award.

D. Single Audit Act Amendment
All state and local government and non-profit organization Sub-The Local Agencys receiving
more than $500,000 from all funding sources defined as federal financial assistance for Single
Audit Act Amendment purposes, shall comply with the audit requirements of OMB Circular A-
133 (Audits of States, Local Governments and Non-Profit Organizations) see also, 49 C.F.R.
18.20 through 18.26. The Single Audit Act Amendment requirements applicable to the Local
Agencys receiving federal funds are as follows:
i. Expenditure less than $500,000
If the Local Agency expends less than $500,000 in Federal funds (all federal sources, not
just Highway funds) in its fiscal year then this requirement does not apply.
li. Expenditure exceeding than $500,000-Highway Funds Only
If the Local Agency expends more than $500,000 in Federal funds, but only received federal
Highway funds (Catalog of Federal Domestic Assistance, CFDA 20.205) then a program
specific audit shall be performed. This audit will examine the “financial” procedures and
processes for this program area.
iii. Expenditure exceeding than $500,000-Muitiple Funding Sources
If the Local Agency expends more than $500,000 in Federal funds, and the Federal funds
are from multiple sources (FTA, HUD, NPS, etc.) then the Single Audit Act applies, which is
an audit on the entire organization/entity.
iv. Independent CPA
Single Audit shall only be conducted by an independent CPA, not by an auditor on staff. An
audit is an allowable direct or indirect cost.



31. EXHIBIT D -~ OPTION LETTER

SAMPLE IGA OPTION LETTER
(This option has been created by the Office of the State Controller for CDOT use only)
NOTE: This option is limited to the specific contract scenarios listed below
AND may be used in place of exercising a formal amendment.

Date: State Fiscal Year: | Option Letter No. CLIN Routing #

Original Contract CMS # Option Letter CMS #
Original Contract SAP # Option Letter SAP #

Vendor name:

A. SUBJECT: (Choose applicable options listed below AND in section B and delete the rest)

1. Level of service change within current term due to an unexpected Local overmatch on an overbid
situation ONLY;

2. Option to add phasing to include Design, Construction, Environmental, Utilities, ROW incidentals or
Miscellaneous ONLY (does not apply to Acquisition/Relocation or Railroads);

3. Option to update funding (a new Exhibit C must be attached with the option letter and shall be
labeled C-1 (future changes for this option shall be labeled as follows: C-2, C-3, C-4, etc.)

B. REQUIRED PROVISIONS. All Option Letters shall contain the appropriate provisions set forth
below:

(Insert the following language for use with Option #1):

In accordance with the terms of the original Agreement (insert FY, Agency code & CLIN routing # of
Basic Contract) between the State of Colorado, Department of Transportation and {insert the Local
Agency'’s name here), the State hereby exercises the option to record a level of service change due to
unexpected overmatch dollars due to an overbid situation. The Agreement is now increased by
(indicate additional dollars here) specified in Paragraph/Section/Provision of the
original Agreement.

(Insert the following language for use with Option #2):

In accordance with the terms of the original Agreement (insert FY, Agency code & CLIN routing #
Basic Contract) between the State of Colorado, Department of Transportation and finsert the Local
Agency’s name here), the State hereby exercises the option to add an overlapping phase in (indicate
Fiscal Year here) that will include (describe which phase will be added and include all that apply —

Design, Construction, Environmental, Utilities, ROW incidentals or Miscellaneous). Total funds for
this Agreement remain the same (indicate fotal dollars here) as referenced in

Paragraph/Section/Provision/Exhibit of the original Agreement.

(Insert the following language for use with Option #3):

In accordance with the terms of the original Agreement (insert FY, Agency code & CLIN routing # of
Basic Contract) between the State of Colorado, Department of Transportation and (insert the Local
Agency’s name here), the State hereby exercises the option to update funding based on changes
from state, federal, local match and/or local agency overmatch funds. The Agreement is now (sefect
one: increased and/or decreased) by (insert dollars here) specified in Paragraph/-Section/-
Provision/Exhibit of the original Agreement. A new Exhibit C-1 is made part of the
original Agreement and replaces Exhibit C. (The following is a NOTE only so please delete when
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using this option: future changes for this option for Exhibit C shall be labeled as follows: C-2, C-3, C-4,
etc.)

(The following language must be included on ALL options):
The amount of the current Fiscal Year contract value is (increased/decreased) by ($_amount of

change) to a new Agreement value of ($ ) to satisfy services/goods ordered under the
Agreement for the current fiscal year (indicate Fiscal Year). The first sentence in
Paragraph/Section/Provision is hereby modified accordingly.

The total Agreement value to include all previous amendments, option letters, etc. is

(% ).

The effective date of this Option Letter is upon approval of the State Controller or delegate.

APPROVALS:

For the The Local Agency:
Legal Name of the Local Agency

By:
Print Name of Authorized Individual

Signature:
Date:

Title: Official Title of Authorized Individual

State of Colorado:
John W. Hickenlooper, Governor

By: Date:
Executive Director, Colorado Department of Transportation

ALL CONTRACTS MUST BE APPROVED BY THE STATE CONTROLLER

CRS §24-30-202 requires the State Controller to approve all State Contracts. This Agreement is not valid
until signed and dated below by the State Controller or delegate. Contractor is not authorized to begin
performance until such time. If the Local Agency begins performing prior thereto, the State of Colorado
is not obligated to pay the Local Agency for such performance or for any goods and/or services
provided hereunder.

State Controller
David J. McDermott, CPA

Form Updated: June 12, 2008
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32. EXHIBIT E — LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST
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32. EXHIBIT E - LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

The following checklist has been developed to ensure that all required aspects of a project
approved for Federal funding have been addressed and a responsible parly assigned for each
task.

After a project has been approved for Federal funding in the Statewide Transportation
Improvement Program, the Colorado Department of Transportation (CDOT) Project Manager,
Local Agency project manager, and CDOT Resident Engineer prepare the checklist. It becomes
a part of the contractual agreement between the Local Agency and CDOT. The CDOT
Agreements Unit will not process a Local Agency agreement without this completed checklist. It
will be reviewed at the Final Office Review meeting to ensure that all parties remain in
agreement as to who is responsible for performing individual tasks.
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COLORADO DEPARTMENT OF TRANSPORTATION
33. LOCAL AGENCY CONTRACT ADMINISTRATION CHECKLIST

Project No. ‘ STIP No. Project Code Region
BRO M830-055

SR46601.013 17806 04
Project Location Date
City of Loveland 11/19/2010

Project Description
Madison Ave Bridge-Loveiand

Local Agency Local Agency Project Manager
City of Loveiand Frank Hempen

CDOT Resident Engineer CDOT Project Manager

Pete Graham Tim Tuttie
INSTRUCTIONS:

This checklist shall be utilized to establish the contract administration responsibilities of the individual

parties to this agreement. The checklist becomes an attachment to the Local Agency agreement. Section

numbers correspond to the applicable chapters of the CDOT Local Agency Manual,

The checkiist shali be prepared by placing an "X" under the responsibie parly, opposite each of the tasks. The “X" denotes the
parly responsible for initiating and executing the task. Only one responsible party shouid be selected. When nelther CDOT nor
the Local Agency is responsible for a task, not applicable (NA) shaii be noted. in addition, a “#* wiil denote that CDOT must

concur or approve.

Tasks that will be performed by Headquarters staff wiii be indicated. The Reglons, in accordance with established policies and

procedures, wiil determine who wiil perform ali other tasks that are the responsibility of CDOT.

The checklist shall be prepared by the CDOT Resident Engineer or the CDOT Project Manager, in cooperation with the Local
Agency Project Manager, and submitted to the Region Program Engineer. if contract administration responsibilities changs, the
CDOT Resident Engineer, in cooperation with the Locai Agency Project Manager, wiii prepare and distribute a revised checkiist.

RESPONSIBLE
NO. DESCRIPTION OF TASK PARTY
LA CDOT
v. TIP / STIP AND LONG-RANGE PLANS
2-1 | Review Project to ensure consistency with STIP and amendments thereto ] X
FEDERAL FUNDING OBLIGATION AND AUTHORIZATION
4-1 Authorize funding by phases {CDOT Form 418 - Federal-ald Program Data. Requires FHWA X
concurrencefinvolvement)
vi. PROJECT DEVELOPMENT
5-1 Prepare Design Data - CDOT Form 463 X X
5-2 Prepare Local Agency/CDOT Inter-Governmentai Agreement (see aiso Chapter 3) X
5-3 Conduct Consuitant Seiection/Execute Consultant Agreement X #
5-4 Conduct Design Scoping Review meeting X
5-5 Conduct Public invoivement X
5-6 Conduct Field inspection Review (FIR) X X
5-7 Conduct Environmental Processes (may require FHWA concuirencefinvolvement) X X
5-8 Acquire Right-of-Way (may require FHWA concurrence/involvement) X #
5-9 Obtain Utiilty and Raiiroad Agreements X
5-10 Conduct Final Office Review (FOR) X X
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RESPONSIBLE
NO. DESCRIPTION OF TASK PARTY
LA CDOT
5-11 Juslify Force Account Work by the Local Agency X #
5-12 Justify Propristary, Sole Source, or Local Agency Fumished items X #
5-13 Document Design Exceptions - CDOT Form 464 X #
5-14 Propare Plans, Spacifications and Construction Cost Estimates X #
5-15 Ensure Authorizatlon of Funds for Construction X
vil.
viii. PROJECT DEVELOPMENT CIVIL RIGHTS AND LABOR COMPLIANCE
6-1 Set Underutilized Disadvantaged Business Enterprise {(UBDE) Goals for Consultant and X
Construction Contracts (CDOT Reglon EEO/Civil Rights Specialist)
6-2 Determine Applicability of Davis-Bacon Act
This project [ ] is X] Is not exempt from Davis-Bacon requirements as determined by the X
functional classification of the project location (Projects located on local roads and rural
minor collectors may be exempt.)
Pete Graham 11/19/2010
CDOT Resident Engineer(Signature on File}  Date
6-3 Set On-the-Job Tralning Goals. Goal Is zero If total construction Is less than $1 million (CDOT X
Reglon EEO/Civil Rlghts Speclallst)
Title VI Assurances X
| Ensure the correct Federal Wage Declslon, all required Disadvantaged Business
il Enterprise/On-the-Job Training special provisions and FHWA Form 1273 are included in the A X
| Contract (CDOT Resident Engineer) )
ix. ADVERTISE, BID AND AWARD
7-1 Obtaln Approval for Advertisement Period of Less Than Three Weeks X #
7-2 Advertise for Bids X
7-3 Distribute “Advertisement Set” of Plans and Specifications X
7-4 Review Worksite and Plan Dstalis with Prospective Bidders While Project Is Under X
Advertisement
Open Bids X

7-7

Process Bids for Compliance

il Check CDOT Form 715 - Certificate of Proposed Underutilized DBE Participation when the
1 low bidder meets UDBE goals

| determine if the Contractor has made a good faith effort when the low bidder does not meet
4 DBE goals

Evaluate CDOT Form 718 - Underutilized DBE Good Faith Effort Documentation and

1 Submit required documentation for CDOT award concurrence

x

Concurrence from CDOT to Award

Xix

7-8

Approve Rejection of Low Bidder

7-9

Award Contract

7-10

Provide “Award” and “Record” Sets of Plans and Specifications

Xx. CONSTRUCTION MANAGEMENT

Issue Notice to Proceed to the Contractor

Project Safety

Conduct Conferences:

Pre-construction Conference (Appendix B)

Presurvey
o Construction staking
+ Monumentation

Partnering (Optionat)

Structural Concrete Pre-Pour (Agenda s In CDOT Consfruction Manual)

Concrete Pavement Pre-Paving (Agenda Is In CDOT Conslruction Menual)

HMA Pre-Paving (Agenda Is in CDOT Conslruction Manual}

Develop and distribute Public Notice of Planned Construction to media and local resldents

D[N XX X [ x>

Supervise Construction

A Professional Engineer (PE) registered in Colorado, who will be “in
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RESPONSIBLE
NO. DESCRIPTION OF TASK PARTY
LA CDOT
responsible charge of construction supervision.” "
Frank Hempen 970-962-2515
Local Agency Professional Engineer or Phone number
CDOT Resident Engineer
Provide competent, experienced staff who will ensure the Contract work Is constructed in
accordance with the plans and specifications X
Construction Inspection and documentation X
8-6 Approve Shop Drawings X
8-7 Perform Traffic Control Inspsctions X X
8-8 Perform Construction Surveying X
8-9 Monument Right-of-Way X
8-10 Prepare and Approve Interim and Final Contractor Pay Estimates X
Provide the name and phone number of the person authorized for this task.
Frank Hempen 970-962-2515
Local Agency Representative Phone number
8-11 Prepare and Approve Interim and Final Utility/Rallroad Billings X
8-12 Prepare Local Agency Reimbursement Requests X
8-13 Prepare and Authorize Change Orders X
8-14 Approve All Change Orders X
8-16 Monitor Project Financial Status X
8-16 Prepare and Submit Monthly Progress Reports X X
8-17 Resolve Contractor Claims and Disputes X
8-18 Conduct Routine and Random Project Reviews
Provide the name and phone number of the person responsible for this task. X
Pele Graham 970-350-2126
CDOT Resldent Engineer Phone number
xi.
xil. MATERIALS
9-1 Conduct Materials Preconstruction Mesling X
9-2 Complete CDOT Form 250 - Materials Documentation Record
¢ Generate form, which includes determining the minimum number of required tests and X
applicable material submittals for all materials placed on the project
¢ Update the form as work progresses X
¢ Complete and distrbute form after work is completed X
9-3 Perform Project Acceplance Samples and Tests X
9-4 Perform Laboratory Verification Tests X
9-5 Accept Manufactured Products X
Inspection of structural components:
 Fabrication of structural steel and pre-stressed concrete structural components X
» Bridge modular expansion devices (0° to 6” or greater) X
+ _Fabrication of bearing devices X
9-6 Approve Sources of Materials X
9-7 Independent Assurance Testing (IAT), Local Agency Procedures [XI CDOT Pracedures
¢ Generats IAT schedule X
s Schadule and provide notification X
*_Conduct IAT X
98 Approve Mix Designs X
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RESPONSIBLE
NO. DESCRIPTION OF TASK PARTY
LA CDOT
+ Concrete X
¢ Hot Mix Asphait
29 Check Final Materials Documentation X
9-10 Complete and Distribute Final Materiais Documentation X
xiii. CONSTRUCTION CIVIL RIGHTS AND LABOR COMPLIANCE
10-1 Fulfill Project Builetin Board and Pre-construction Packet Requirements X
10-2 Process CDOT Form 205 - Sublet Permit Appiication
Review and sign compieted CDOT Form 205 for each subcontractor, and submit to X X
EEO/Civii Rights Speclalist
10-3 Conduct Equal Empioyment Opportunity and Labor Compliance Verification Empioyee X
Interviews. Complete CDOT Form 280
10-4 Monitor Disadvantaged Business Enterprise Participation to Ensure Compliance with the X
“Commoerciaily Useful Function” requirements
10-6 Conduct interviews When Project Ulilizes On-the-Job Trainees. Complate CDOT Form 200 - X
OJT Training Questionnaire
10-6 Check Certified Payrolls (Contact the Reglon EEO/Civil Rights Speciailsts for tralning requirements.) X
10-7 Submit FHWA Form 1391 - Highway Construction Contractor's Annual EEQ Report X
xiv.
xv. FINALS
11-1 Conduct Final Project inspection. Complete and submit CDOT Form 1212 - Final X
Acceptance Report (Resident Englneer with mandatory Local Agency participation.)
11-2 Write Final Project Acceptance Letter X
11-3 Advertise for Final Settlement X
11-4 Prepare and Distribute Final As-Constructed Pians X
11-56 Prepare EEQO Certification
11-6 Check Final Quantities, Pians and Pay Estimate; Check Project Documentation; and submit X
Finai Certifications
11-7 Check Materiai Documentation and Accept Finai Materiai Certification (See Chapter 9) X
11-8 Obtain CDOT Form 17 - Contractor DBE Payment Certification from the Contactor and X
submit to the Resident Engineer
11-9 Obtain FHWA Form 47 - Statement of Materiais and Labor Used ... from the Contractor NA
11-10 | Process Final Payment X
11-11 Complete and Submit CDOT Form 950 - Project Closure X
11-12 | Retain Project Records for Six Years from Date of Project Ciosure X X
11-13 | Retain Final Version of Local Agency Contract Administration Checkiist X X

cc: CDOT Resident Engineer/Project Manager

CDOT Region Program Engineer

CDOT Region EEOQ/Civil Rights Specialist
CDOT Reglon Materials Engineer

CDOT Contracts and Market Analysis Branch
Locai Agency Project Manager
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33. EXHIBIT F — CERTIFICATION FOR FEDERAL-AID CONTRACTS

The Local Agency certifies, by signing this Agreement, to the best of its knowledge and belief, that:

No Federal appropriated funds have been paid or will be paid, by or on behalf or the undersigned, to
any person for influencing or attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with the awarding of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
Agreement, loan, or cooperative agreement.

if any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or of Congress, or an employee of a Member of
Congress in connection with this Federal contract, Agreement, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in
accordance with its instructions.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to
file the required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

The prospective participant also agree by submitting his or her bid or proposal that he or she shall
require that the language of this certification be included in ali lower tier subcontracts, which exceed
$100,000 and that all such sub-recipients shall certify and disclose accordingly.

Required by 23 CFR 635.112
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34. EXHIBIT G — DISADVANTAGED BUSINESS ENTERPRISE

SECTION 1. Policy.

It is the policy of the Colorado Department of Transportation (CDOT) that disadvantaged business
enterprises shall have the maximum opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds under this agreement, pursuant to 49 CFR Part 23.
Consequently, the 49 CFR Part IE DBE requirements the Colorado Department of Transportation DBE
Program (or a Local Agency DBE Program approved in advance by the State) apply to this agreement.

SECTION 2. DBE Obligation.

The recipient or its the Local Agency agrees to ensure that disadvantaged business enterprises as
determined by the Office of Certification at the Colorado Department of Regulatory Agencies have the
maximum opportunity to participate in the performance of contracts and subcontracts financed in whole
or in part with Federal funds provided under this agreement. In this regard, all participants or
contractors shall take all necessary and reasonable steps in accordance with the CDOT DBE program
(or a Local Agency DBE Program approved in advance by the State) to ensure that disadvantaged
business enterprises have the maximum opportunity to compete for and perform contracts. Recipients
and their contractors shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of CDOT assisted contracts.

SECTION3 DBE Program.

The Local Agency (sub-recipient) shall be responsible for obtaining the Disadvantaged Business
Enterprise Program of the Colorado Department of Transportation, 1988, as amended, and shall
comply with the applicable provisions of the program. (If applicable).

A copy of the DBE Program is available from and will be mailed to the Local Agency upon request:

Business Programs Office

Colorado Department of Transportation
4201 East Arkansas Avenue, Room 287
Denver, Colorado 80222-3400

Phone: (303) 757-9234

revised 1/22/98 Required by 49 CFR Part 23.41
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35. EXHIBIT H - LOCAL AGENCY PROCEDURES FOR CONSULTANT SERVICES
[Delete this Exhibit if the State is doing the work]

THE LOCAL AGENCY SHALL USE THESE PROCEDURES TO IMPLEMENT FEDERAL-AID
PROJECT AGREEMENTS WITH PROFESSIONAL CONSULTANT SERVICES

Title 23 Code of Federal Regulations (CFR) 172 applies to a federally funded local agency project
agreement administered by CDOT that involves professional consultant services. 23 CFR 172.1
states “The policies and procedures involve federally funded contracts for engineering and design
related services for projects subject to the provisions of 23 U.S.C. 112(a) and are issued to ensure
that a qualified consultant is obtained through an equitable selection process, that prescribed work
is properly accomplished in a timely manner, and at fair and reasonable cost” and according to 23
CFR 172.5 “Price shall not be used as a factor in the analysis and selection phase.” Therefore, local
agencies must comply with these CFR requirements when obtaining professional consultant
services under a federally funded consultant contract administered by CDOT.

CDOT has formulated its procedures in Procedural Directive (P.D.) 400.1 and the related
operations guidebook titled "Obtaining Professional Consultant Services". This directive and
guidebook incorporate requirements from both Federal and State regulations, i.e., 23 CFR 172 and
CRS §24-30-1401 et seq. Copies of the directive and the guidebook may be obtained upon request
from CDOT's Agreements and Consultant Management Unit. [Local agencies should have their own
written procedures on file for each method of procurement that addresses the items in 23 CFR 172].

Because the procedures and laws described in the Procedural Directive and the guidebook are
quite lengthy, the subsequent steps serve as a short-hand guide to CDOT procedures that a local
agency must follow in obtaining professional consultant services. This guidance follows the format
of 23 CFR 172. The steps are:

1. The contracting local agency shall document the need for obtaining professional services.

2. Prior to solicitation for consultant services, the contracting local agency shall develop a
detailed scope of work and a list of evaluation factors and their relative importance. The
evaluation factors are those identified in C.R.S. 24-30-1403. Also, a detailed cost estimate
should be prepared for use during negotiations.

The contracting agency must advertise for contracts in conformity with the requirements of
C.R.S. 24-30-1405. The public notice period, when such notice is required, is a minimum of
15 days prior to the selection of the three most qualified firms and the advertising should be
done in one or more daily newspapers of general circulation.

The request for consultant services should include the scope of work, the evaluation factors
and their relative importance, the method of payment, and the goal of 10% for Disadvantaged
Business Enterprise (DBE) participation as a minimum for the project.

The analysis and selection of the consultants shall be done in accordance with CRS §24-30-
1403. This section of the regulation identifies the criteria to be used in the evaluation of CDOT
pre-qualified prime consultants and their team. It also shows which criteria are used to short-
list and to make a final selection.

The short-list is based on the following evaluation factors:
a. Qualifications,

b. Approach to the Work,

c. Ability to furnish professional services.

d. Anticipated design concepts, and

Page 1 0of 2

P. 201



P.202

e. Alternative methods of approach for furnishing the professional services.

Evaluation factors for final selection are the consultant's:
a. Abilities of their personnel,

b. Past performance,

¢. Willingness to meet the time and budget requirement,
d. Location,

e. Current and projected work load,

f. Volume of previously awarded contracts, and

g. Involvement of minority consultants.

Once a consultant is selected, the local agency enters into negotiations with the consultant to
obtain a fair and reasonable price for the anticipated work. Pre-negotiation audits are
prepared for contracts expected to be greater than $50,000. Federal reimbursements for
costs are limited to those costs allowable under the cost principles of 48 CFR 31. Fixed fees
(profit) are determined with consideration given to size, complexity, duration, and degree of
risk involved in the work. Profit is in the range of six to 15 percent of the total direct and
indirect costs.

A qualified local agency employee shall be responsible and in charge of the Work to ensure
that the work being pursued is complete, accurate, and consistent with the terms, conditions,
and specifications of the contract. At the end of Work, the local agency prepares a
performance evaluation (a CDOT form is available) on the consultant.

Each of the steps listed above is to be documented in accordance with the provisions of 49
CFR 18.42, which provide for records to be kept at least three years from the date that the
local agency submits its final expenditure report. Records of projects under litigation shall be
kept at least three years after the case has been settled.

CRS §§24-30-1401 through 24-30-1408, 23 CFR Part 172, and P.D. 400.1, provide additional
details for complying with the preceeding eight (8) steps.
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FHWA Form 1273

36. EXHIBIT | - FEDERAL-AID CONTRACT PROVISIONS

FHWA-1273 Electronlc varsion -- March 10, 1994

REQUIRED CONTRACT PROVISIONS

FEDERAL-AID CONSTRUCTION CONTRACTS

I. General 1
I1. Nondiscrimination

1Il. Non-segregated Facilities
§VV.Payment of Predelermined Minimum Wage

V.Slatements and Payrolls

Vi.Record of Materials, Supplies, and Labor

VIl Subletting or Assigning the Confract
VIIL Safety: Accident Prevention

IX.Faise Stalements Concerning Highway Projecls
X.Implementation of Clean Air Act and Federsl
Water Pollution Control Acl

X).Cerllfication Regarding Debarment, Suspension,
Ineligibility, and Voluntary Exclusion

Xil. Cerlification Regarding Use of Contract Funds for
LOBDYING .. eeovansimnirrnnerssssmmmesersasssisissassrmmmimsstessinsaseassasanes oossicins

ATTACHMENTS

A.Employment Preference for Appatachian Contracls
(included In Appalachian contracts only)

{. GENERAL

1. These contract provislons shall apply to all work performed on the
contract by the contractor's own organization and with the asslstance of
workers under the contractor's immedlate superintendence and to all
work performed on the contract by piecework, station work, or by
subcontract.

2. Except as othemise provided for in each section, the contractor
shall insert in each subcontract all of the stipulations contalned in these
Required Contract Provislons, and further require thelr inclusion (n any
lower tier subcontract or purchase order that may in turn be made. The
Required Conlract Provisions shall not be incorporated by reference in
any case. The prime contractor shall be responsible for compliance by
any subcontractor or lower tier subcontractor with these Required
Contract Provisions.

3. A breach of any of the stipulations contained in these Required
Contract Provislons shall be sufficlent grounds for termination of the
contract.

4. A breach of the following clauses of the Requlred Contract
Provisions may also be grounds far debarment as provided in 29 CFR
512:

Section |, paragraph 2;
Section IV, paragraphs 1, 2,3, 4, and 7;
Section V, paragraphs 1 and 2a through 2g.

6. Disputes arising out of the labor standards provislons of Seclion IV
(except paragreph 5) and Seclion V of these Required Contract
Provisions shall not be subject to the general disputes clause of this
Agreement, Such disputes shali be resolved in accordance with the
procedures of the U.S. Department of Labor (DOL) as set forth in 28
CFR 5, 8, and 7. Dispules within the meaning of this clause include
disputes between the coniractor (or any of its subcontractors) and the
contracling agency, the DOL, or the contractor's employees or their
representatives.

8. Sslection of Labor: During the performance of this Agreement,
the contractor shall not:

a. discriminate against labor from any other State, possession, or
territory of the United States (except for employment preference for
Appalachian contracts, when applicable, as specified In Attachment A},
or

b employ convict labor for any puspose within the limits of the
project unless it is labor performed by convicts who are on parole,
supervised release, or probation.

. NONDISCRIMINATION

NN W W -

Page 1 0of 8

(Applicable to all Federal-ald construction conlracts and to all related
subcontracts of $10,000 or more.)

1. Equal Employment Opportunity: Equal employment opportunity
(EEO} requirements not to discriminate and to take affirmative action to
assure equal opportunity as set forth under laws, executive orders,
rules, regulations (28 CFR 35, 28 CFR 1830 and 41 CFR 60) and orders
of the Secretary of Labor as modified by the provisions prascribed
hereln, and imposed pursuant to 23 U.S.C. 140 shall constitute the EEO
and specific affirmative action standards for the contraclor's project
aclivities under this Agreement. The Equal Opportunity Consiruction
Contract Specifications set foth under 41 CFR 80-4.3 and the
provisions of the American Disabilitles Act of 1080 (42 U.8.C. 12101 el
seq.) set forih under 28 CFR 35 and 28 CFR 1630 are incorporated by
reference In this Agreement. In the execution of this Agreement, the
contractor agrees o comply with the following minimum specific
requirement aclivities of EEO:

a. The contractor will work with the Stale highway agency (SHA)
and the Federal Government in carrying out EEO obligations and in thelr
review of his/her activities under the contract.

b. The contractor vill accept as his operating policy the following
statement:

"It is the policy of this Company to assure that applicants are
employed, and that employees are lreated during employment,
without regard fo their race, religion, sex, color, national origin, age
or disabliity. Such actien shall Include: employment, upgrading,
demotion, or Yransfer; recruitment or recruitment advertising; fayoff
or terminalion; rates of pay or other forms of compensation; and
selection for tralning, including apprenticeship, pre-apprenticeship,
and/or on-the-job training.”

2. EEO Officer: The contractor will designate and make known fo the
SHA conlracting officers an EEO Officer who wiil have the responsibility
for and must be capable of effectively administering and promoting an
active conlractor program of EEQ and who must be assigned adequate
authority and responsibility to do so.

3. Dissemination of Policy: All members of the contractor's staff
who are authorized to hire, supervise, promole, and discharge
employees, or who recommend such action, or who are substantially
involved In such aclion, will be made fully cognizant of, and will
implement, the contractor's EEO policy and contractual responsibilities
{o provide EEO In each grade and classificaion of employment. To
ensure that the above agreement will be met, the following actions will
be taken as a minimum:

a. Periodic meetings of supervisory and personnel office
employees vl be conducted before the start of work and then not less
ofien than once every six months, at which time the contracter's EEO
poticy and Iis Implementation vill be reviewed and explained. The
meetings will be conducted by the EEO Officer.

b. All new supervisory or personnel office employaes will be
given a thorough indoctrination by the EEO Officer, covering all major
aspacts of the contractor's EEO obligations within fhity days following
their reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for the
project will be Instructed by the EEQ Officer in the contractor's
procedures for [ocating and hiring minority group employees.

d. Notices and posters sefling forth the contractor's EEO policy
will be placed in areas readily accessible lo employees, applicants for
employment and potential employees.

e. The contractor's EEO policy and the procedures to Implement
such policy will be brought fo the altention of employees by means of
meetings, employea handbooks, or other appropriale means.

4. Recrultment: When advertising for employees, the contraclor will
Include in all advertisements for employees the notation: "An Equal

REQUIRED BY 23 CFR 633.102 --
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Opportunity Employer.” All such advertisements will be placed in
publications having a large circulation among minority groups In the area
from which the project work force would normally be derived.

a. The contractor will, unless preciuded by a valid bargaining
agreement, conduct systematlc and direct recruitment through public
and private employee referral sourcas likely lo yleld qualified minority
group applicanis. To meet this requirement, the conlractor will Identify
sources of potential minority group employees, and establish with such
Identified sources procedures whereby minority group applicants may be
referred to the contractor for employment consideration.

b. In the event the contractor has a valid bargaining agreement
providing for exclusive hiring hall referrals, he is expected to observe the
provisions of that agreement to the extent that the system pemits the
contractor’s compfiance with EEO coniract provislons. (The DOL has
held thal where Implementations of such agreements have the effect of
discriminating against minorities or women, or obligates the contractor to
do the same, such implementation viofales Execulive Order 112486, as
amended.)

¢. The conlraclor will encourage his present employees to refer
minority group applicants for employment. Information and procedures
with regard {o referring minority group applicants will be discussed with
employees.

5. Personnel Actions: Wages, working condilions, and employee
benefits shall be established and administered, and personnel actions of
every type, including hirdng, upgrading, promotion, transfer, demotion,
layoff, and lermination, shall be faken without regard to race, color,
religion, sex, national origin, age or disability. The following procedures
shall ba followed:

a. The contractor will conduct periodic inspections of project sites
to Insure that working conditions and employee facliities do not Indicate
discriminatory treatment of project site personnel.

b. The contractor will periodically evaluate lhe spread of wages
paid within each classification to determine any evidence of
discriminatory wage practices.

c. The contractor will periodically review selected personnel
actions In depth to determine whether there Is evidence of discrimi-
natfon. Where evidence is found, the conftractor will promptly fake
corcective action. If the review indicates that the discrimination may
exiend beyond the actions reviewed, such correclive action shall include
all affected persons.

d. The conlractor will promptly investigale all complaints of alleged
discrimination made fto the contractor in connection with his obligations
under this Agreement, will allempt to resolve such complaints, and will
take appropriate corrective action within a. reasonable time. If the
investigation Indicates that the discrimination may affect persons other
than the complainant, such corrective action shall include such other
persons. Upon completion of each investigation, the conlractor will
inform every complainant of ali of his avenues of appeal.

6. Tralning and Promotion:

a. The contractor wilt assist in localing, qualifying, and increasing
the skills of minority group and women employees, and applicants for
employment.

b. Consistent with the contractor's work force requirements and
as permissible under Federal and Stale regulations, the contractor shall
make full use of training programs, i.e., apprenticaship, and on-the-job
tralning programs for the geographical area of contract performance.
Where feasible, 26 percent of apprentices or trainees in each accupation
shall be In thelr first year of apprenticeship or training. In the event a
special provision for training is provided under this Agreement, this
subparagraph will be superseded as indlicated in the special provision.

c. The contraclor will advise employees and applicanis for
employment of available training programs and entrance requiremenis
for each.

d. The contractor will periodically review the training and
promotion potential of minority group and women employees and will
encourage eligible employees to apply for such training and promotion.

7. Unlons: If the contractor relies In whole or in part upon unions as a
source of employees, the contractor will use his/her best efforis o obtain
the cooperation of such unlons to increase opportunilies for minority
groups and women within the unions, and to effect referrals by such
unlons of minority and female employees. Actions by the contractor

L O

either directly or through a confraclor’s associalion acting as agent will
include the procedures set forth below:

a. The contractor will use bast efforis to develop, in cooperation
vith the unlons, joint training programs aimed toward qualifying more
niinority group members and women for membership in the unions and
Increasing the skills of minorily group employees and women so that
they may qualify for higher paying employment.

b. The contraclor will use best efforts to incorporate an EEQ
clause Into each unlon agreement to the end that such union will be
contractually bound {o refer applicants without regard (o their race, color,
religion, sex, national origin, age or disability.

¢. The confractor is to obtain informalion as lo the referral
practices and policies of the labor union except that to the extent such
Information is within the exclusive possession of the labor union ang
such labor union refuses fo furnish such information fo the contractor,
the contractor shall so certify to the SHA and shall set forth whal efforts
have been made to obtain such information.

d. In the event the union Is unable to provide the contractor with a
reasonable flow of minority and women referrals within the time limit set
forth in the collective bargaining agreement, the contractor will, through
independent recruilment efforts, fill the employment vacancies without
regard {o race, color, religion, sex, national origin, age or disability;
making full efforts to oblain qualified and/or qualifiable minorily group
parsons and women. {The DOL has held that it shall be no excuse that
the union with which the conlractor has a collective bargaining
agreement providing for exclusive referral failed to refer minority
employees.) In the event the unlon referral practice prevents the
contractor from meeling the obligalions pursuant to Executive Order
11246, as amended, and these special provislons, such contractor shall
immediately nolify the SHA.

8. Selection of Subcontractors, Procurement of Materfals and
Leasing of Equipment: The conlractor shall not discriminale on the
grounds of race, color, religion, sex, nalional origin, age or disabllity in
the selection and relention of subcontraclors, Including procurement of
materals and leases of equipment.

a. The conlractor shall nolify afl pofential subcontraclors and
suppliers of his/her EEO obligations under this Agreement.

b. Disadvantaged business enterprises (DBE), as defined in 49
CFR 23, shall have equal opportunily to compete for and perform
subcontracts which the contractor enters inlo pursuant to this
Agreemenl. The contractor will tise his best efforts to solicit bids from
and to utilize DBE subcontractors or subcontractors with meaningful
minority group and female representation among their employees.
Contractors shall obtain lists of DBE construction firms from SHA
personnel.

¢. The conlractor will use his bast efforts to ensure subcontractor
compliance with their EEO obligations.

9. Records and Reports: The contractor shall keep such records as
necessary fo document compliance wilh the EEO requirements. Such
records shall be retained for a period of three yaars following completion
of the contract work and shall be available at reasonable imes and
places for Inspection by authorized representatives of the SHA and the
FHWA,

a. The records kepl by the contraclor shall document the
following:

(1) The number of minority and non-minority group members
and women employed In each work classification on the project;

(2) The progress and efforls being mads in cooperation with
unions, when applicable, fo Increase employment opporlunities for
minorities and women;

(3) The progress and efforts belng made in locating, hiring,
tralning, qualifying, and upgrading minority and female employees; and

(4) The progress and efforts being made in securing the
services of DBE subcontractors or subcontractors with meaningful
minority and female representation among their employees.

b. The contractors will submit an annual report lo the SHA each
July for the duration of the project, indlcating the number of minority,
women, and non-minority group employees currenlly engaged in each
work classification required by the contract work. This information is to
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be reported on Form FHWA-1391. If on-the job training is being requlred
by special provision, the contractor will be required to collect and report
tralning data.

Itl. NONSEGREGATED FACILITIES

(Applicable to all Federal-aid conslnuction contracts and {o all related
subcontracts of $10,000 or more.)

a. By submissfon of this bid, the execulion of this Agreement or
subcontract, or the consummation of this material supply agreement or
purchase order, as appropriate, the bidder, Federal-ald construction
contractor, subcontractor, materal supplier, or vendor, as appropriale,
certifies that the firm does not maintain or provide for its employees any
segregaled facllities at any of its establishments, and that the firm does
not permit its employees to perform their services at any focation, under
its control, where segregaled faclliies are maintalned. The firm agrees
that a breach of this cerlification Is a violation of the EEO provisions of
this Agreement. The firm further certifies that no employee wiill be denied
access lo adequate facilities on the basts of sex or disability.

b. As used In this certification, the term “segregated facllities”
means any walting rooms, work areas, restrooms and washrooms,
restaurants and other eating areas, timeclocks, locker rooms, and other
slorage or dressing areas, parking lots, drinking fountalns, recreation or
entertainment areas, Wransportation, and housing facilities provided for
employees which are segregated by explicit direclive, or are, in fact,
segregaled on the basis of race, color, religion, national origin, age or
disability, because of habit, local custom, or othenvise. The only
exception will be for the disabled when the demands for accesslbility
override (e.g. disabled parking).

¢. The conlractor agrees that It has obiained or will obtain Identical
certification from proposed subcontractors or malerial suppilers prior to
award of subcontracts or consummation of material supply agreements
of $10,000 or more and that it will retain such certifications in its fites.

V. PAYMENT OF PREDETERMINED MINIMUM WAGE

(Applicable to all Federal-ald construction contracts exceeding
$2,000 and to all related subcontracts, except for projects located on
roadways classified as local roads or rural minor collectors, which are
exempt.)

1. General:

a. All mechanics and laborers employed or working upon the site
of the work will be paid unconditionally and not less often than once a
week and without subsequent deduction or rebate on any account
[except such payroll deduclions as are permilled by regulations (29 CFR
3) issued by the Secretary of Labor under the Copeland Act (40 U.S.C.
2786¢)] the full amounts of wages and bona fide fringe benefils {or cash
equivalents thereof) due al time of payment. The payment shall be
computed at wage rates not less than those contalned (n the wage
determination of the Secrelary of Labor (herelnafter "the wage determi-
nation") which is atiached hereto and made a part hereof, regardless of
any contractual relationship which may be alleged to exist between the
contractor or its subcontractors and such laborers and mechanics. The
wage delermination (including any additional classlfications and wage
rates conformed under paragraph 2 of this Seclion [V and the DOL
poster (WH-1321) or Form FHWA-1495) shall be posted at all times by
the coniraclor and its subcontractors at the site of the work In a
prominent and accessible place where it can be easily seen by the
viorkers. For the purpose of this Section, contributions made or costs
reasonably anticipated for bona fide fringe benefits under Section 1(b)(2)
of the Davis-Bacon Act (40 U.S.C. 276a) on behalf of laborers or
mechanics are considered wages pald to such laborers or mechanics,
subjact 1o the provisions of Section IV, paragraph 3b, hereof. Also, for
the purpose of this Section, regular contributions made or costs incurred
for more than a weekly period (but not less often than quarterly) under
plans, funds, or programs, which cover the particular weekly period, are
deemed to be conslructively made or incurred during such weekly
period. Such laborers and mechanics shall be paid the appropriate wage
rate and fringe banefils on the wage deterrination for the classification
of work aclually performed, without regard to skill, except as provided in
paragraphs 4 and 5 of this Section IV.

b. Laborers or mechanics performing work in more than one
classification may be compensated at lhe rate specified for each
classification for the time actually worked therein, provided, ihat the
employer's payroll records accurately set forth the time spent In each
classification in which work is performed.
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¢. All rulings and interpretations of the Davis-Bacon Act and
related acts contalned in 29 CFR 1, 3, and 5 are hereln incorporaled by
reference in this Agreement.

2. Classification:

a. The SHA contracling officer shall require that any class of
laborers or mechanlcs employed under the contract, which is not listed
in the wage detemminalion, shall be classified in conformance vith the
viage determination.

b. The contracting officer shall approve an additional
classification, wage rate and fringe benefils only when the following
criteria have been mel:

(1) the work lo be performed by the additional classification
requested Is not performed by a classification in the wage determination;

(2) the additional classificalion is utilized in the area by the
construction industry;

(3) the proposed wage rale, including any bona fide fringe
benefits, bears a reasonable relationship to the wage rates contained In
the wage determination; and

(4) with respect to helpers, when such a classification
prevails in the area in which the work is performed.

c. If the contractor or subcontractors, as appropriate, the laborers
and mechanics {if known) to be employed in the additional classification
or their representatives, and the contracling officer agree on the
classification and wage rate (lncluding the amount designaled for fringe
benefits where appropriate), a report of the aclion taken shall be sent by
the contracting officer to the DOL, Administrator of the Wage and Hour
Divislon, Employment Slandards Administration, Washinglon, D.C.
20210. The Wage and Hour Administralor, or an authorized representa-
tive, will approve, modify, or disapprove every addilional classification
action within 30 days of recelpt and so advise the conlracting officer or
will notify the contracling officer within the 30-day period that additional
time Is necessary.

d. in the event the contraclor or subcontractors, as appropriate,
{he laborers or mechanics to be employed In the additional classification
or thelr representatives, and the contracting officer do not agree on the
proposed classification and wage rate (including the amount designated
for fringe benefils, where appropriate), the contracting officer shall refer
the questions, including the views of all interested partles and the
recommendation of the contracting officer, to the Wage and Hour
Administrator for determination. Sald Adminlstrator, or an authorized
representative, will issue a determination within 30 days of receipt and
30 advise the contracting officer or will notify the conlracting officer
within the 30-day period thai additional time Is necessary

e. The wage rale (including fringe benefits where appropriate)
determined pursuant lo paragraph 2¢ or 2d of this Section IV shall be
pald to all workers performing viork in the additional classification from
the first day on which work Is performed In the classificatlon.

3. Payment of Fringe Benefits:

a. Whenever the minimum wage rate prescribed in the contract
for a class of laborers or mechanics includes a fringe benefit which is not
expressed as an hously rate, the contractor or subcontraclors, as
appropriate, shall either pay the benefit as stated In the wage
determination or shail pay another bona fide fringe benefit or an hourly
case equivalent thereof.

b. If the contraclor or subcontraclor, as approprate, does not
make payments to a truslee or olher third person, he/she may consider
as a part of the wages of any laborer or mechanic the amount of any
costs reasonably anticipated [n providing bona fide fringe banefils under
a plan or program, provided, thal the Secretary of Labor has found, upon
the written request of the contractor, that the applicable standards of the
Davis-Bacon Act have been mel. The Secrelary of Labor may require
the contractor to set aslde [n a separale account assets for the meeling
of obligations under the ptan or program.

4. Apprentices and Tralnees (Programs of the U.S. DOL) and
Helpers:

a. Apprentices:

(1) Apprentices will be permitied to work at [ess than the
predetermined rate for the work they performed when they are employed
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pursuant o and individually registered in a bona fide apprenticeship
program registered with the DOL, Employment and Training
Administration, Bureau of Apprenticeship and Training, or with a State
apprenticeship agency recognized by the Bureau, or If a person is
employed in his/her first 90 days of probationary employmenl as an
apprentice in such an apprenticeship program, who is not individually
registered In lhe program, but who has been certified by the Bureau of
Apprenticeship and Training or & State apprenticeship agency (where
appropriate) to be eligible for probationary employment as an
apprentice.

{2) The allowable ratio of apprentices to Journeyman-level
employees on the job site in any craft classification shall not be greater
than the ratio permiiled to the conlractor as to the entire work force
under the registered program. Any employee listed on a payroll at an
apprentice wage rale, who is not registered or othenvise employed as
stated above, shall be paid not less than the applicable wage rale Visted
in the wage determination for the classification of work actually
performed. In addition, any apprentice performing work on the fob site in
excess of the ratio permitted under the registered program shall be paid
not less than the applicable wage rale on the wage determination for the
work aclually performed. Where a contractor or subcontractor [s
performing construction on a project in a locatity other than that in which
its program is registered, the ratios and wage rates (expressed In
perceniages of the journeyman-level hourly rate) specified [n the
contractor's or subcontractor's registered program shall be observed.

{3) Every apprentice must be paid at not less than ihe rate
specified in the registered program for the apprentice's lavel of progress,
expressed as a parcenlage of the journeyman-level hourly rate specified
in the applicable wage determination. Apprenlices shall be pald fringe
benefits In accordance with the provisions of the apprenticeship
program. If the apprenticeship program does not specify fringe benefils,
apprentices must be pald the full amount of fringe benefits listed on the
wage determination for the applicable classification. If the Administrator
for the Wage and Hour Division determines that a different practice
prevails for the applicable apprentice classification, fringes shall be paid
in accordance with that determination.

(4) In the event the Bureau of Apprenticeship and Training,
or a State apprenticeship agency recognized by the Bureau, withdraws
approval of an apprenticeship program, the contractor or subcontractor
will no longer be permitted to ulilize apprentices at less than the
applicable predelermined rate for the comparable work performed by
regular employees until an acceplable program is approved.

b. Tralnees:

(1) Except as provided In 29 CFR 5.16, tralnees wili not be
permilted fo work at fess than the predetermined rate for the work
performed untess they are employed pursuani to and Individually
reglstered In a program which has received prior approval, evidenced by
formal cedification by the OOL, Employment and Training
Administsation.

(2) The ratio of lrainees to journeyman-level employess on
the job site shall not be greater than parmitied under the plan approved
by the Employment and Training Administration. Any employee listed on
the payroll at a trainee rale who Is not registered and participating in a
training plan approved by the Employment and Trainlng Administration
shall be paid not less than the applicable wage rale on the wage
determinallon for the classificalion of work aclually performed. In
addition, any trainee performing work on the job site In excess of the
ratio permitted under the regislered program shall be pald not less than
the applicable wage rale on the wage determination for the work actually
performed.

(3) Every trainee must be pald at not less than the rate
specified In the approved program for hisiher level of progress,
expressed as a percentage of the Journeyman-level hourly rate specified
in the applicable wage determination. Trainees shall be pald fringe
benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage determination unless
the Administrator of the Wage and Hour Division determines that there is
an apprenticeship program assoclated with the corresponding
Journeyman-ievel wage rate on the wage determination which provides
for less than full fringe benefils for apprentlices, in which cass such
trainees shall receive the same fringe benefiis as apprentices.

(4) In the event the Employment and Training Adminisiration
withdraws approval of a lraining program, the confractor or
subcontractor will no longer be permilted to utilize rainees at less than
the applicable predetermined rate for the work performed until an
acceplable program is approved.
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c. Helpers:

Helpers will be permilted to work on a project if the helper
classification Is specified and defined on the applicable wage determina-
tion or is approved pursuani fo the conformance procedure set forth In
Saction [V.2. Any worker listed on a payroll at a helper wage rate, who is
not a helper under a approved definition, shall be paid not less than the
applicable wage rate on the wage determination for the classification of
viork aclually performed.

5. Apprentices and Tralnees {Programs of the U.S, DOT):

Apprentices and Wrainees working under apprenticeship and skili
fraining programs which have been certified by the Secretary of
Transporlation as promoling EEO in connection with Federal-aid
highway construction programs are not subject to the requirements of
paragraph 4 of this Section V. The stralght time hourly wage rates for
apprentices and trainees under such programs will be established by the
particutar programs. The ratio of apprentices and trainees lo journeymen
shall not be greater than permilted by the terms of the particular
program.

6. Withholding:

The SHA shall upon Its own action or upon wiilten request of an
authorized representative of the DOL withhold, or cause to be withheld,
from the contractor or subcontractor under this Agreement or any other
Federal contract with the same prime contractor, or any olher Federaily-
assisted contract subject {o Davis-Bacon prevailing wage requirements
which is held by the same prime contractor, as much of the accrued
payments or advances as may be consldered necessary {o pay laborers
and mechanics, including apprentices, trainess, and helpers, employed
by the contractor or any subcontractor the full amount of wages required
by the contract. in the event of failure to pay any laborer or mechanic,
including any apprentice, lrainee, or helper, employed or working on the
site of the work, all or part of the wages required by the conlract, the
SHA conlracting officer may, after wiritten notice fo the contractor, take
such aclion as may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations have
ceased.

7. Overtime Requirements:

No contraclor or subcontractor conltracting for any parl of the
contract work which may require or involve the employment of laborers,
mechanics, watchmen, or guards (including apprentices, trainees, and
helpers described In paragraphs 4 and 5 above) shall require or permit
any laborer, mechanic, watchman, or guard in any workweek in which
he/fshe is employed on such work, to work in excess of 40 hours in such
workweek unless such laborer, mechanic, watchman, or guard receives
compensalion at a rate not less than one-and-one-half times hisfher
baslc rate of pay for all hours viorked in excess of 40 hours in such
workweek.

8. Violation:

Liability for Unpaid Wages; Liquidated Damages: In the event of any
violation of the clause set forth in paragraph 7 above, the contractor and
any subcontractor responsible thereof shall be liable to the affected
employse for his/her unpald wages. In addition, such contractor and
subcontractor shall be Hiable to the United Stales (in the case of work
done under contract for the District of Columbia or a territory, to such
District or to such {erilory) for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer,
mechanie, walchman, or guard employed in violation of the clause set
forth In paragraph 7, in the sum of $10 for each calendar day on which
such employee was required or permitled to work [n excess of the
standard work week of 40 hours without payment of the overlime wages
required by the clause set forth in paragraph 7.

8. Withholding for Unpald Wages and Liquidated Damages:

The SHA shall upon its own action or upon vailien request of any
authorized representative of the DOL withhold, or cause to be withheld,
from any monies payable on account of work performed by the
confractor or subcontraclor under any such contract or any other
Federal contract with the same prime contractor, or any other Federally-
assisled contract subjecl to the Contract Work Hours and Safety
Standards Act, which is held by the same prime contractor, such sums
as may be determined to be necessary to salisfy any fiabilities of such
contractor or subcontraclor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph 8 above.
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V. STATEMENTS AND PAYROLLS

(Applicable to all Federal-aid construction contracls exceeding $2,000
and to all related subcontracts, except for projects localed on roadways
classified as lacal roads or rural collectors, which are exempt.)

1. Compliance with Copeland Regulations (29 CFR 3):

The contractor shall comply with the Copeland Regulations of the
Secretary of Labor which are hereln incorporaled by reference.

2. Payrolls and Payroll Records:

a. Payrolls and basic records relating thereto shall be
maintained by the contractor and each subcontractor during the course
of the work and preserved for a period of 3 years from the date of
completion of the contract for all laborers, mechanics, apprentices,
trainees, watchmen, helpers, and guards working at the site of the work.

b. The payroll records shall contain the name, soclal security
number, and address of each such employee; his or her correct
classification; hourly rates of wages pald (including rates of contributions
or cosls anticipated for bona fide fringe benefils or cash equivalent
thereof the types described in Section 1(b)(2)(B) of the Davis Bacon
Act); daily and weekly number of hours worked; deduclions mads; and
aclual wages pald. In addition, for Appalachian contracts, the payroll
records shall contain a notation indicating whether the employee does,
or does not, normally reside in the labor area as defined (n Attachment
A, paragraph 1. Whenever the Secretary of Labor, pursuant to Section
IV, paragraph 3b, has found that the wages of any [aborer or mechanic
include the amount of any cosls reasonably anticipated in providing
benefits under a plan or program described In Section 1(b)(2)(B) of the
Davis Bacon Act, the contractor and each subconlractor shall maintaln
records which show that the commitment to provide such benefils is
enforceabls, that the plan or program Is financlally responsible, that the
plan or program has been communicaled in wriling to the laborers of
mechanics affected, and show the cost anticipated or the actual cost
incurced in providing benefits. Contractors or subcontractors employing
apprentices or fralnees under approved progfams shall maintain wrilten
evidence of the regisiraticn of apprentices and fralnees, and ratios and
wage rates prescribed [n the applicable programs.

¢. Each contractor and subcontractor shall {urnish, each week in
which any contract work is performed, to the SHA resident engineer a
payrall of wages paid each of its employees (including apprentices,
trainees, and helpers, described in Section 1V, paragraphs 4 and 5, and
watchmen and guards engaged on work during the preceding weekly
payroll period). The payroll submitled shall set out accurately and
completely all of the information required lo be malntalned under
paragraph 2b of this Section V. This information may be submitied in
any form desired. Optional Form WH-347 is avallable for this purpose
and may be purchased from the Superintendent of Documents (Federal
stock number 029-005-0014-1), U.S. Government Printing Office,
Washington, D.C. 20402, The prime contractor Is responsible for the
submission of copies of payrolis by all subcontractors.

d. Each payroll submilled shall be accompanied by a "Statement
of Compliance," signed by the contractor or subcontractor or hisher
agent who pays or supervises the payment of the persons employed
under the contract and shall cerlify the following:

(1) that the payroll for the payroll period conlains the
information required to be maintained under paragraph 2b of this
Section V and that such information s correct and complete:

(2) that such laborer or mechanic (including each helper,
apprentice, and lrainee) employed on the contract during the payroll
period has been pald the full weekly wages earned, without rebate,
elther direclly or indlrectly, and that no deductions have been made
either directly or Indirectly from the full wages eamed, other than
permissible deduclions as set forth in the Regulations, 29 CFR 3;

(3) that each laborer or mechanic has been pald not less that
the applicable wage rate and fringe benefits or cash equivalent for the
classlfication of worked performed, as specified in the applicable wage
determination incorporated into the confract.

e. The weekly submission of a properly executed cerlification set
forth on the reverse side of Optional Form WH-347 shall salisfy the
requirement for submission of the "Statement of Compliance" required
by paragraph 24 of this Section V.

f. The falsification of any of the above certifications may subject
the contraclor fo civil or criminal prosecution under 18 U.S.C. 1001 and
31US.C. 231.

g. The contraclor or subcontraclor shall make the records
required under paragraph 2b of this Section V avaitable for inspection,
copying, or transcription by authorized representatives of the SHA, the
FHWA, or the DOL, and shall permit such representatives lo Interview
employees during working hours on the job. If the contraclor or
subcontraclor falls to submit the required records or to make them
available, the SHA, the FHWA, the DOL, or all may, after written notice
to the contractor, sponsor, applicant, or owner, take such actions as may
be necessary (o cause the suspension of any further payment, advance,
of guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records avallable may be grounds
for debarment action pursuant to 20 CFR 5.12.

VI, RECORD OF MATERIALS, SUPPLIES, AND LABOR

1. On all Federal-aid contracts on the National Highway System,
except those which provide solely for the insfallation of protective
devices al railroad grade crossings, those which are construcled on a
force account or direct labor basls, highway beautification contracls, and
conlracls for which the total final construction cost for roadway and
bridge Is less than $1,000,000 (23 CFR 635) the contraclor shall:

a. Become familiar with the list of specific materials and
supplies contained in Form FHWA-47, "Statement of Matesials and
Labor Used by Contractor of Highway Construction Involving Federal
Funds," prior to the commencement of work under this Agreement.

b. Malnlain a record of the total cost of all malerals and
supplies purchased for and incorporaled In the work, and also of the
quantities of those speclfic malersials and supplies listed on Form FHWA-
47, and in the units shown on Form FHWA-47.

¢. Furish, upon the completion of the contract, to the SHA
resldent engineer on Form FHWA-47 together with the dala required In
paragraph 1b retative to malerials and supplles, a final fabor summary of
all contract work indicating the total hours worked and the total amount
earned.

2. At the prime contractor's option, either a single report covering all
contract work or separate reports for the contractor and for each
subcontract shail be submitted.

Vil. SUBLETTING OR ASSIGNING THE CONTRACT

1. The contractor shall perform with ifs own organization contract
work amounting fo not less than 30 percent (or a grealer percentage if
specified elsewhere in the conlract) of the total original contract price,
excluding any speclalty items designated by the State. Specialty items
may be performed by subcontract and the amount of any such speclalty
items performed may be deducted from the lolal original contract price
before compuling the amount of work required to be performed by the
conlractor's own organization (23 CFR 835).

a. "lis own organization™ shall be construed to Include only
workers employed and pald directly by the prime contraclor and
equipment owned or rented by the prime contractor, with or vithout
operators. Such term does not include employees or equipment of a
subcontractor, assignee, or agent of the prime conlractor.

b. “"Speclalty tems" shali be construed lo be limited to work
that requlres highly specialized knowledge, abilities, or equipment not
ordinarily avallable in the type of contracling organizations qualified and
expected to bid on the conlract as a whole and in general are to be
limited to minor components of the overall contract.

2, The contract amount upon which the requirements sel forth in
paragraph 1 of Section Vil Is computed includes the cost of material and
manufactured products which are to be purchased or produced by the
contractor under the contract provisions.

3. The contractor shall furnish (8) a compelent superintendent or
supervisor who s employad by the firm, has full authority to direct
performance of the work in accordance with the conlract requirements,
and is in charge of all construction operations (regardless of who
performs the work) and (b) such other of its own organizational
resources (supervision, management, and engineering services) as the
SHA contracling officer delermines is necessary fo assure ihe
performance of the cantract.

4. No portion of the contracl shall bs sublet, assigned or otherwise
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disposed of except with the written consent of the SHA contracting
officer, or authorized represenlative, and such consent when given shali
not be construed to relleve the conlraclor of any responsiblilty for the
fulfilment of the contract. Writlen consent will be given only after the
SHA has assured that each subcontract is evidenced in writing and that
It conlalins all pertinent provisions and requirements of the prime
contracl.

VIiil. SAFETY: ACCIDENT PREVENTION

1. In the performance of this Agreement the contractor shall comply
with all appiicable Federal, State, and local laws governing salety,
heallh, and sanilation (23 CFR 835). The contractor shall provide all
safeguards, safely devices and protective equipment and take any other
needed aclions as it determines, or as the SHA contracting officer may
delermine, to be reasonably necessary to prolect the life and heaith of
employess on the job and the safety of the pubiic and to protect property
in connection with the performance of the work covered by the contract.

2, itis a conditlon of this Agreernent, and shall be made a condition of
each subcontract, which the conlractor enters into pursuant to this
Agreement, that the contractor and any subcontractor shall not permit
any employes, in performance of the contract, to work In surroundings or
under conditions which are unsanitary, hazardous or dangerous to
his/her heallh or safety, as delermined under construction safety and
health standards (20 CFR 1928) promuigaled by the Secretary of Labor,
In accordance with Section 107 of the Contract Work Hours and Safety
Standards Act (40 U.S.C. 333).

3. Pursuant to 29 CFR 1926.3, it is a condition of this Agreement that
the Secretary of Labor or authorized represenlative thereof, shall have
right of enlry 1o any sile of contract performance lo inspect or investigale
the matter of compliance with the conslruction safety and heaith
slandards and to carry out the dutles of the Secrelary under Section 107
of the Contract Work Hours and Salety Standards Act (40 U.S.C. 333).

IX. FALSE STATEMENTS CONCERNING HIGHWAY PROJECTS

In order to assure high quality and durabie conslruction In conformity
with approved plans and specifications and a high degree of rellability on
statements and representations made by englneers, contractors, suppil-
ers, and workers on Federal-ald highway projecis, it Is essential that ail
persons concerned with the project perform thelr functions as carefully,
thoroughly, and honestiy as possible. Wiliful faisification, distortion, or
misrepresentation with respect to any facls relaled to the project is a
violation of Federal iaw. To prevent any misunderslanding regarding the
serfousness of these and simliar acls, the following notice shal! be
posted on each Federal-aid highway project (23 CFR 635} in one or
more places where it is readily avatlabie to all persons concerned with
the project:

NOTICE TO ALL PERSONNEL ENGAGED ON FEDERAL-AID
HIGHWAY PROJECTS

18 U.S.C. 1020 reads as foliows:

"Whoever, being an officer, agen!, or employee of the Uniled Slales,
or of any Slale or Tenilory, or whoever, whether a person, association,
firm, or corporalion, knowingly makes any false slalemenl, false
representation, or false report as lo the characler, quelily, quanlily, or
cos! of the malerial used or (o be used, or the quanlity or quality of the
work performed or to be performed, or the cost thereof In connection
with the submlssion of plans, maps, specifications, confracts, or costs of
conslrucllon on any highway or refated project submilted for approval! lo
the Secrelary of Transportalion; or

Whoever knowingly makes any false sfalement, false representation,
false report or false clalm with respec! (o the character, quality, quantily,
or cos! of any work performed or (o be performed, or malerials furnished
or o be furmished, in connection wilh the conslruction of any highway or
relaled proJect approved by the Secrefary of Transportation; or

Whoever knowingly makes any false stalement or false
representation as to malerisl fact in any statement, certlificale, or report
submitled pursuant to provistons of the Federal-aid Roads Act approved
July 1, 1916, (39 Slal. 355), es emended and supplemented;

Shall be fined not more thal $10,000 or impnisoned nol more than 5
years or both.”

X. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

(Applicable to all Federal-ald construclion conlracts and to all related
subcontracts of $100,000 or more.}
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By submission of this bid or the execution of this Agreement, or
subconlract, as appropriate, the bidder, Federal-aid construction
contractor, or subcontraclor, as appropriate, will be deemed to have
stipulated as follows:

1. That any facility that is or will be utilized in the performance of this
Agreement, unless such contract Is exempt under the Ciean Air Acl, as
amended (42 U.S.C. 1857 et seq., as amended by Pub.L. 91-604), and
under the Federal Water Pollution Control Act, as amended (33 U.S.C.
1251 et seq., as amended by Pub.L. 92-500), Executive Order 11738,
and regulations In implementation thereof (40 CFR 15) Is not lisled, on
the date of conltract award, on the U.S. Environmental Protection
Agency (EPA) List of Violating Facilities pursuant to 40 CFR 15.20.

2. That the firm agrees to comply and remain In compliance with all the
requirements of Section 114 of the Clean Air Act and Section 308 of the
Federal Water Pollution Contro! Act and all reguiations and guidelines
listed thereunder.

3. That the firm shali promptiy notify the SHA of the recelpt of any
communication from the Director, Office of Federa!l Activities, EPA,
Indicating that a facility that is or wili be utilized for the contract is under
consideration to be fisted on the EPA List of Violating Facitilies.

4. That the firm agrees to include or cause 1o be included the
requirements of paragraph 1 through 4 of this Section X in every
nonexempt subcontracl, and further agrees to take such action as the
government may direct as a means of enforcing such requirements.

Xl. CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
INELIGIBILITY AND VOLUNTARY EXCLUSION

1. Instructions for Certification - Primary Covered Transaclions:
(Applicable to ali Federal-ald conlracts - 49 CFR 29)

a. By signing and submitting this proposal, the prospective
primary padicipant is providing the certification set out belovs.

b. The Inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this covered
fransaction. The prospective participant shall submit an explanation of
why it cannot provide the certification set out below. The certification or
explanation will be considered In connection with the depariment or
agency’s determination whether to enler into this transaction. However,
fatiure of the prospective primary participant to furnish a certification or
an explanation shall disqualify such a person from parlicipation in this
transaction.

c. The cedification In this clause is a malerial representation of
fact upon which rellance was piaced when the depariment or agency
determined 1o enter into this transaction. If it Is tater determined that the
prospeclive primary padiclpant knowingly rendered an erroneous
certification, In addition to other remedies avaliable to the Federal
Government, the department or agency may terminate this transaction
for cause of default.

d. The prospeclive primary paricipant shall provide immediale
wrillen notice to the depariment or agency to whom this proposal is
submitled if any time the prospective primary participant learns that its
certification was erroneous when submilted or has become erroneous
by reason of changed circumstances.

e. The terms “covered lransaction,” “debarred,” "suspended,"
“ineligible," "lower tier covered transaction," “parficipant," “person,*
“primary covered transaction," "principal," "proposai,* and "voluniarily
excluded,” as used in this clause, have the meanings set out in the
Definitons and Coverage sections of ruies implementing Executive
Order 12649. You may contact the depariment or agency to which this
proposal Is submilied for assistance in obtalnlng a copy of those
regulations.

f. The prospective primary participant agrees by submitting this
proposal that, shouid the proposed covered transaction be entered Into,
it shall not knovingly enler Inlo any lower tier covered transaction with 2
person who Is debarred, suspended, declared ineligible, or voluntarily
exciuded from participation in this covered transaction, uniess
authorized by the department or agency entering into this transaction.

g. The prospeclive primary partlicipant further agrees by
submitting this proposal that it will include the clause litied “Certification
Regarding Debarment, Suspension, Ineligibitity and Voluntary Exclusion-
Lower Tier Covered Transaction,” provided by the department or agency
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entering into this covered transaction, without modification, in all lower
fier covered transactions and in all solicilations for lower ler covered
transactions.

h. A parliclpant in a covered transaction may rely upon a
certification of a prospective participant in a lower tler covered
transaction that is not debarred, suspended, ineligible, or veluntarily
excluded from the covered transaction, unless it knows that the
cerification Is erfoneous. A paricipant may decide the method and
frequency by which it determines the eligibility of its principals. Each
particlpant may, but Is not required to, check the non-procurement
portion of the "Lists of Partles Excluded From Federal Procurement or
Non-procurement Programs” (Non-procurement List) which is compiled
by the General Services Administealion.

I Nothing contalned in the foregoing shall be construed to require
establishment of a system of records In order to render in good faith the
certification required by this clause. The knowdedge and information of
participant is not required to exceed that which is normally possessed by
a prudent person in lhe ordinary course of business dealings.

j. Except for transactions authorized under paragraph f of these
insiructions, if a participant In a covered transaclion knowingly enlers
Into a lower tier covered transaction with a person who s suspended,
debarred, ineligible, or voluntardly excluded from parliclpation In this
transaction, in addltion to other remedies available to the Federal
Government, the depariment or agency may terminate this transaction
for cause or default.

EEER]

Cortification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion--Primary Covered Transactlons

1. The prospective primary participant certifies to the best of its
knowledge and belief, that it and its principals:

a. Are not presenlly debamed, suspended, proposed for
debarment, declared ineligible, or voluntasily excluded from covered
transactions by any Federal depariment or agency;

b. Have not within a 3-year period preceding this proposal been
convicted of or had a clvil judgment rendered against them for
commisslon of fraud or a criminal offense in connection with ebtaining,
allempting to obtain, or performing a public (Federal, State or local)
transaction or contract under a public transaction; violation of Federal or
State anlitrust statules or commission of embezziement, theft, forgery,
bribery, falsification or destruction of records, making false stalements,
or recelving stolen properly;

¢. Are not presently indicted for or otherwise ciminally or civilly
charged by a govemmental enlity (Federal, State or local) with
commission of any of the offenses enumeraled in paragraph 1b of this
certification; and

d. Have not within a 3-year perod preceding this
application/pioposal had one or more public transactions (Federal, State
or local) ferminated for cause or defaull.

2. Where the prospeclive primary participant is unable to certify to
any of the statemenis in this cerification, such prospective participant
shall attach an explanation to this proposal.

XY

2. Instructions for Certification - Lower Tier Covered Transac-
tions:

(Applicable to all subcontracts, purchase orders and other lower fier
transaclions of $26,000 or more - 48 CFR 29)

a. By slgning and submilting this proposal, the prospective lower
tier Is providing the cedification set out below.

b. The certification in this clause is a material representation of
fact upon which reliance was placed when this transaction was entered
into. 1f it Is later delermined that the prospective Tower tier participant
knovingly rendered an erroneous certification, In addition to other
remedies available to the Federal Government, the department, or
agency with which this transaction originated may pursue available
remedles, including suspension and/or debarment.

¢. The prospective lower tier participant shall provide immediate
writlen notice o the person to which this proposal is submilted if at any
time the prospective lower tier pariiclpant fearns that ils certification was
erroneous by reason of changed circumstances.

d. The terms “covered lransaction," "debarred,” “"suspended,”
“ingligible,” “"primary covered transaction," ‘“participant,” “person,’
“principal," "proposal,” and “voluntarily excluded," as used in this clause,
have the meanings set out in the Definitions and Coverage seclions of
rules iImptementing Execulive Order 12549. You may contact the person
to which this proposai is submitted for assistance in oblaining a copy of
those regulations.

€. The prospective lower tier participant agrees by submitling this
proposal that, should the proposed covered transaction be entered inlo,
it shali not knovidngly enter Into any lower tler covered {ransaclion with a
person who is debarred, suspended, declared Ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the depariment or agency with which this transaction
originated.

f. The prospective lower fier participant furlher agrees by
submilting this proposal that it will include this cfause (itled "Cerlification
Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transaction,” without modification, in all lower tler
covered transactions and in all solicilations for lower tier covered
iransactions.

8. A particlpant in a covered transaction may rely vpon a
cerlification of a prospective paricipant in a lower tler covered
transaction that Is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaclion, unless it knows that the
certification s erroneous. A participant may decide the method and
frequency by which it determines the eligibility of its prncipals. Each
participant may, but is not required fo, check the Non-procurement List.

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order fo render in good
falth the cerification required by this clause. The knowledge and
information of participant Is not required to exceed that which is nomally
possessed by a prudent person in the ordinary course of business
dealings.

I. Except for transactions authorized under paragraph e of these
instructions, if a paricipanl In a covered transaction knowingly enters
into a lower tler covered transaction with a person who is suspended,
debarred, Ineligible, or voluntarily excluded from paricipation in this
{ransaction, in addition to other remedles available to the Federal
Govemment, the depariment or agency with which this transaction
originated may pursue available remedies, including suspension and/or
debarman!.

Certification Regarding Debarment, Suspension, ineligibility and
Voluntary Excluslon--Lower Tler Covered Transactions:

1. The prospective lower tler participant cerlifies, by submission of
this proposal, that neither it nor its principals is presently debarred,
suspended, proposed for debarment, declared Ineligible, or voluntarily
excluded from participation in this tansaction by any Federal
department or agency.

2. Where the prospeclive lower tier participant is unable to cedify to
any of the statemenls in this centification, such prospeclive participant
shall attach an explanation to this proposal.

Akat e

XI. CERTIFICATION REGARDING USE OF CONTRACT FUNDS OR
LOBBYING

{Applicable to all Federal-aid construclion contracts and to all related
subcontracts which exceed $100,000 - 49 CFR 20)

1. The prospeclive parlicipant certifies, by slgning and submilting this
bld or proposal, to the best of his or her knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be paid,
by or on behaif of the undersigned, to any person for Influencing or
attempling to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employes of Congress, or an
employee of a Member of Congress in connection with the awarding of
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sny Faderal contracl, the making of any Federal granl, the making of
any Federal loan, the entering Into of any cooperalive agreement, and
the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.

b. If any funds other than Federal appropriaied funds have been
paid or will be paid to any person for influencing or attempting to
influence an officer or employee of any Federal agency, a Member of
Congress, an officer or employee of Congress, or an employee of a
Member of Congress In connectlon with this Federai conlracl, grant,
joan, or cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form 1o Reporl Lobbying,” in
accordance with its {nstructions.

Pae 8 0of8

2 This cerlificalion is a material representation of fact upon which
reliance was placed when this transaction was made or entered into.

2. Submisslon of this cerlification Is a prerequisite for making or entering
into this transaction imposed by 31 U.S.C. 1352. Any person who falls to
file the required certification shall be subject to a civil penaily of not less
than $10,000 and not more than $100,000 for each such faliure.

3. The prospective participant also agrees by submitting his or her bid or
proposal that he or she shall require that the language of this
ceriification be included in all lower tier subcontracls, which exceed
$100,000 and that all such reciplents shall cerlify and disciose
accordingly

REQUIRED BY 23 CFR 633.102 --
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37. EXHIBIT J — FEDERAL REQUIREMENTS
Federal laws and regulations that may be applicable to the Work include:
A. Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule)
The "Uniform Administrative Requirements for Agreements and Cooperative Agreements to
State and Local Governments (Common Rule), at 49 Code of Federal Regulations, Part 18,
except to the extent that other applicable federal requirements (including the provisions of 23
CFR Parts 172 or 633 or 635) are more specific than provisions of Part 18 and therefore
supersede such Part 18 provisions. The requirements of 49 CFR 18 include, without limitation:
the Local Agency/Contractor shall follow applicable procurement procedures, as required by section
18.36(d);
the Local Agency/Contractor shall request and obtain prior CDOT approval of changes to any
subcontracts in the manner, and to the extent required by, applicable provisions of section 18.30;
the Local Agency/Contractor shall comply with section 18.37 concerning any sub-Agreements,
to expedite any CDOT approval, the Local Agency/Contractor's attorney, or other authorized
representative, shall also submit a letter to CDOT certifying Local Agency/Contractor compliance with
section 18.30 change order procedures, and with 18.36(d) procurement procedures, and with 18.37
sub-Agreement procedures, as applicable;
the Local Agency/Contractor shall incorporate the specific contract provisions described in 18.36(i)
(which are also deemed incorporated herein) into any subcontract(s) for such services as terms and
conditions of those subcontracts.
B. Executive Order 11246
Executive Order 11246 of September 24, 1965 entitled "Equal Employment Opportunity,” as
amended by Executive Order 11375 of October 13, 1967 and as supplemented in Department
of Labor regulations (41 CFR Chapter 60) (All construction contracts awarded in excess of
$10,000 by the Local Agencys and their contractors or sub-the Local Agencys).
C. Copeland "Anti-Kickback" Act
The Copeland "Anti-Kickback" Act (18 U.S.C. 874) as supplemented in Department of Labor
regulations (29 CFR Part 3) (All contracts and sub-Agreements for construction or repair).

D. Davis-Bacon Act

The Davis-Bacon Act (40 U.S.C. 276a to a-7) as supplemented by Department of Lahor
regulations (29 CFR Part 5) (Construction contracts in excess of $2,000 awarded by the Local
Agencys and sub-the Local Agencys when required by Federal Agreement program legislation.
This act requires that all laborers and mechanics employed by contractors or sub-contractors to
work on construction projects financed by federal assistance must be paid wages not less than
those established for the locality of the project by the Secretary of Labor).

E. Contract Work Hours and Safety Standards Act

Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-
330) as supplemented by Department of Labor regulations (29 CFR Part 5). (Construction
contracts awarded by the Local Agencys and sub-the Local Agencys in excess of $2,000, and in
excess of $2,500 for other contracts which involve the employment of mechanics or laborers).
F. Clear Air Act

Standards, orders, or requirements issued under section 306 of the Clear Air Act (42 U.S.C.
1857(h), section 508 of the Clean Water Act (33 U.S.C. 1368). Executive Order 11738, and
Environmental Protection Agency regulations (40 CFR Part 15) (contracts, subcontracts, and
sub-Agreements of amounts in excess of $100,000).

G. Energy Policy and Conservation Act

Mandatory standards and policies relating to energy efficiency which are contained in the state
energy conservation plan issued in compliance with the Energy Policy and Conservation Act
(Pub. L. 94-163).
H. OMB Circulars
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Office of Management and Budget Circulars A-87, A-21 or A-122, and A-102 or A-110,
whichever is applicable.
L. Hatch Act
The Hatch Act (5 USC 1501-1508) and Public Law 95-454 Section 4728. These statutes state
that federal funds cannot be used for partisan political purposes of any kind by any person or
organization involved in the administration of federally-assisted programs.
J. Nondiscrimination
42 USC 6101 et seq. 42 USC 2000d, 29 USC 794, and implementing regulation, 45 C.F.R. Part
80 et. seq. These acts require that no person shall, on the grounds of race, color, national
origin, age, or handicap, be excluded from participation in or be subjected to discrimination in
any program or activity funded, in whole or part, by federal funds.
K. ADA
The Americans with Disabilities Act (Public Law 101-336; 42 USC 12101, 12102, 12111-12117,
12131-12134, 12141-12150, 12161-12165, 12181-12189, 12201-12213 47 USC 225 and 47
USC 611.
L. Uniform Relocation Assistance and Real Property Acquisition Policies Act
The Uniform Relocation Assistance and Real Property Acquisition Policies Act, as amended
(Public Law 91-646, as amended and Public Law 100-17, 101 Stat. 246-256). (If the contractor
is acquiring real property and displacing households or businesses in the performance of the
Agreement).
M. Drug-Free Workplace Act
The Drug-Free Workplace Act (Public Law 100-690 Title V, subtitle D, 41 USC 701 et seq.).
N. Age Discrimination Act of 1975
The Age Discrimination Act of 1975, 42 U.S.C. Sections 6101 et. seq. and its implementing
regulation, 45 C.F.R. Part 91; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, as
amended, and implementing regulation 45 C.F.R. Part 84.
0. 23 C.F.R. Part 172
23 C.F.R. Part 172, concerning "Administration of Engineering and Design Related Contracts".
P. 23 C.F.R Part 633
23 C.F.R Part 633, concerning "Required Contract Provisions for Federal-Aid Construction
Contracts".
Q. 23 C.F.R. Part 635
23 C.F.R. Part 635, concerning "Construction and Maintenance Provisions".
R. Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of
1973
Title VI of the Civil Rights Act of 1964 and 162(a) of the Federal Aid Highway Act of 1973. The
requirements for which are shown in the Nondiscrimination Provisions, which are attached
hereto and made a part hereof.
S. Nondiscrimination Provisions:
S. Nondiscrimination Provisions:
In compliance with Title VI of the Civil Rights Act of 1964 and with Section 162(a) of the Federal
Aid Highway Act of 1973, the Contractor, for itself, its assignees and successors in interest,
agree as follows:
i. Compliance with Regulations
The Contractor will comply with the Regulations of the Department of Transportation relative
to nondiscrimination in Federally assisted programs of the Department of Transportation
(Title 49, Code of Federal Regulations, Part 21, hereinafter referred to as the "Regulations™),
which are herein incorporated by reference and made a part of this Agreement.
Nondiscrimination
The Contractor, with regard to the work performed by it after award and prior to completion of
the contract work, will not discriminate on the ground of race, color, sex, mental or physical
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handicap or national origin in the selection and retention of Subcontractors, including
procurement of materials and leases of equipment. The Contractor will not participate either
directly or indirectly in the discrimination prohibited by Section 21.5 of the Regulations,
including employment practices when the contract covers a program set forth in Appendix C
of the Regulations.
Solicitations for Subcontracts, Including Procurement of Materials and Equipment
In all solicitations either by competitive bidding or negotiation made by the Contractor for
work to be performed under a subcontract, including procurement of materials or equipment,
each potential Subcontractor or supplier shall be notified by the Contractor of the
Contractor's obligations under this Agreement and the Regulations relative to
nondiscrimination on the ground of race, color, sex, mental or physical handicap or national
origin.
Information and Reports
The Contractor will provide all information and reports required by the Regulations, or orders
and instructions issued pursuant thereto and will permit access to its books, records,
accounts, other sources of information and its facilities as may be determined by the State or
the FHWA to be pertinent to ascertain compliance with such Regulations, orders and
instructions. Where any information required of the Contractor is in the exclusive possession
of another who fails or refuses to furnish this information, the Contractor shall so certify to the
State, or the FHWA as appropriate and shall set forth what efforts have been made to obtain
the information.
Sanctions for Noncompliance.
In the event of the Contractor's noncompliance with the nondiscrimination provisions of this
Agreement, the State shall impose such contract sanctions as it or the FHWA may determine
to be appropriate, including, but not limited to: a. Withholding of payments to the Contractor
under the contract until the Contractor complies, and/or b. Canceliation, termination or
suspension of the contract, in whole or in part.
T. Incorporation of Provisions§22
The Contractor will include the provisions of paragraphs A through F in every subcontract,
including procurement of materials and leases of equipment, unless exempt by the Regulations,
orders, or instructions issued pursuant thereto. The Contractor will take such action with respect
to any subcontract or procurement as the State or the FHWA may direct as a means of
enforcing such provisions including sanctions for noncompliance; provided, however, that, in the
event the Contractor becomes involved in, or is threatened with, litigation with a Subcontractor
or supplier as a result of such direction, the Contractor may request the State to enter into such
litigation to protect the interest of the State and in addition, the Contractor may request the
FHWA to enter into such litigation to protect the interests of the United States.
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38. EXHIBIT K - SUPPLEMENTAL FEDERAL PROVISIONS
State of Colorado
Supplemental Provisions for
Federally Funded Contracts, Grants, and Purchase Orders
Subject to
The Federal Funding Accountability and Transparency Act of 2006 (FFATA), As Amended
As of 10-15-10

The contract, grant, or purchase order to which these Supplemental Provisions are attached has been funded,
in whole or in part, with an Award of Federal funds. In the eventof a conflict between the provisions of these
Supplemental Provisions, the Special Provisions, the contract or any attachments or exhibits incorporated into
and made a part of the contract, the provisions of these Supplemental Provisions shall control.

1. Definitions. For the purposes of these Supplemental Provisions, the following terms shall have the
meanings ascribed to them below.

14. “Award” means an award of Federal financial assistance thata non-Federal Entity receives or
administers in the form of:

1.1.1. Grants;

1.1.2. Contracts;

1.1.3. Cooperative agreements, which do not include cooperative research and development
agreements (CRDA) pursuant to the Federal Technology Transfer Act of 1986, as
amended (15 U.S.C. 3710);

Loans;

Loan Guarantees;
Subsidies;
Insurance;

Food commodities;
Direct appropriations;

. Assessed and voluntary contributions; and

Other financial assistance transactions that authorize the expenditure of Federal funds by

non-Federal Entities.

I T N
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Award does not include:
1.1.12. Technical assistance, which provides services in lieu of money;
1.1.13. Atransfer of title to Federally-owned property provided in lieu of money; even if the award
is called a grant;
.1.14. Any award classified for security purposes, or
A15. Any award funded in whole or in part with Recovery funds, as defined in section 1512 of
the American Recovery and Reinvestment Act (ARRA) of 2009 (Public Law 111-5).

1.2. “Central Contractor Registration (CCR)” means the Federal repository into which an Entity must
enter the information required under the Transparency Act, which may be found at

httg:llwww.bgn.govlccr.

1.3. “Contract” means the contract to which these Supplemental Provisions are attached and includes alt
Award types in §1.1.1 through 1.1.11 above.

1.4. “Contractor” means the party or parties to a Contract funded, in whole or in part, with Federal
financial assistance, other than the Prime Recipient, and includes grantees, subgrantees,
Subrecipients, and borrowers. For purposes of Transparency Act reporting, Contractor does not
include Vendors.

1.5. *“Data Universal Numbering System (DUNS) Number” means the nine-digit number established
and assigned by Dun and Bradstreet, Inc. to uniquely identify a business entity. Dun and Bradstreet's
website may be found at. http://fedgov.dnb.com/webform.

1.6. “Entity” means all of the following as defined at 2 CFR part 25, subpart C;

1.6.1. A governmental organization, which is a State, local government, or Indian Tribe;
4.6.2. A foreign public entity;
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1.7.
1.8.

1.9.
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1.10.

1.11.

1.12.

1.13.

1.14.

1.16.

1.16.

1.6.3. A domestic or foreign non-profit organization;

1.6.4. A domestic or foreign for-profit organization; and

1.8.5. A Federal agency, but only a Subrecipient under an Award or Subaward to a non-Federal
entity.

“Executive” means an officer, managing partner or any other employee in a management position.

“Federal Award Identification Number (FAIN)" means an Award number assigned by a Federal
agency to a Prime Recipient.

“FEATA” means the Federal Funding Accountability and Transparency Act of 2006 (Public Law 109-
282), as amended by §6202 of Public Law 110-252. FFATA, as amended, also is referred to as the
“Transparency Act.”

“Prime Reciplent” means a Colorado State agency or institution of higher education that receives an
Award.

«Subaward” means a legal instrument pursuant to which a Prime Recipient of Award funds awards
all or a portion of such funds to a Subrecipient, in exchange for the Subrecipient’s support in the
performance of alt or any portion of the substantive project or program for which the Award was
granted.

“Subrecipient” means a non-Federal Entity (or a Federal agency under an Award or Subaward to a
non-Federal Entity) receiving Federal funds through a Prime Reciplent to support the performance of
the Federal project or program for which the Federal funds were awarded. A Subrecipient is subject to
the terms and conditions of the Federal Award to the Prime Recipient, including program compliance
requirements. The term “Sybrecipient” includes and may be referred to as Subgrantee.

“Subreciplent Parent DUNS Number” means the subrecipient parent organization's 9-digit Data
Universal Numbering System (DUNS) number that appears in the subrecipient's Central Contractor
Registration (CCR) profile, if applicable.

“Supplemental Provisions” means these Supplemental Provisions for Federally Funded Contracts,
Grants, and Purchase Orders subject to the Federal Funding Accountability and Transparency Act of
2006, As Amended, as may be revised pursuant to ongoing guidance from the relevant Federal or
State of Colorado agency or institution of higher education.

“Total Compensation” means the cash and noncash dollar value earned by an Executive during the
Prime Recipient's or Subrecipient's preceding fiscal year and includes the following:

1.15.1. Salary and bonus;

41.15.2. Awards of stock, stock options, and stock appreciation rights, using the dollar amount
recognized for financial statement reporting purposes with respect to the fiscal year in
accordance with the Statement of Financial Accounting Standards No. 123 (Revised
2005) (FAS 123R), Shared Based Payments;

1.15.3. Earnings for services under non-equity incentive plans, not including group life, heaith,
hospitalization or medical reimbursement plans that do not discriminate in favor of
Executives and are available generally to all salaried employees;

1.15.4. Change in present value of defined benefit and actuarial pension pians;

1.15.5. Above-market earnings on deferred compensation which is not tax-qualified;

1.16.6. Other compensation, if the aggregate value of all such other compensation (e.g.
severance, termination payments, value of life insurance paid on behalf of the employee,
perquisites or property) for the Executive exceeds $10,000.

“Transparency Act’ means the Federal Funding Accountability and Transparency Act of 2006 (Public
Law 109-282), as amended by §6202 of Public Law 110-252. The Transparency Act also is referred
to as FFATA.

“Vendor” means a dealer, distributor, merchant or other seller providing property or services required
for a project or program funded by an Award. A Vendor is not a Prime Recipient or a Subrecipient and
is not subject to the terms and conditions of the Federal award. Program compliance requirements do
not pass through to a Vendor.

2. Compliance. Contractor shall comply with all applicable provisions of the Transparency Act and the
regulations issued pursuant thereto, including but not limited to these Supplemental Provisions. Any
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revisions to such provisions or regulations shall automatically become a part of these Supplemental
Provisions, without the necessity of either party executing any further instrument. The State of Colorado
may provide written notification to Contractor of such revisions, but such notice shall not be a condition
precedent to the effectiveness of such revisions.

Central Contractor Registration (CCR) and Data Universal Numbering System (DUNS) Requirements,

3.1. CCR. Confractor shall maintain the currency of its information in the CCR until the Contractor submits
the final financial report required under the Award or receives final payment, whichever is later.
Contractor shall review and update the CCR information at least annually after the initial registration,
and more frequently if required by changes in its information.

. DUNS. Contractor shall provide its DUNS number to its Prime Recipient, and shall update
Contractor's information in Dun & Bradstreet, Inc. at least annually after the initial registration, and
more frequently if required by changes in Contractor's information.

Total Compensation. Contractor shall include Total Compensation in CCR for each of its five most highly
compensated Executives for the preceding fiscal year if:

4.1. The total Federal funding authorized to date under the Award is $25,000 or more; and

4.2, In the preceding fiscal year, Contractor received:

4.21. 80% or more of its annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards or Subawards subject to the
Transparency Act; and

4.2.2. $25,000,000 or more in annual gross revenues from Federal procurement contracts and
subcontracts and/or Federal financial assistance Awards ar Subawards subject to the
Transparency Act; and

4.3. The public does not have access to information about the compensation of such Executives through
periodic reports filed under section 13(a} or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C.
78m(a), 780(d} or § 6104 of the Internal Revenue Code of 1986,

Reporting. Contractor shall report data elements to CCR and to the Prime Recipient as required in §7
below if Contractor is a Subrecipient for the Award pursuant to the Transparency Act. No direct payment
shall be made to Contractor for providing any reports required under these Supplemental Provisions and the
cost of producing such reports shall be included in the Contract price. The reporting requirements in §7
below are based on guidance from the US Office of Management and Budget (OMB), and as such are
subject to change at any time by OMB. Any such changes shall be automatically incorporated into this
Contract and shall become part of Contractor’s obligations under this Contract, as provided in §2 above.
The Colorado Office of the State Controller will provide summaries of revised OMB reporting requirements
at http://www.colorado.gov/dpa/dfp/sco/FFATA.htm.

Effective Date and Dollar Threshold for Reporting. The effective date of these supplemental provisions
apply to new Awards as of October 1, 2010. Reporting requirements in §7 below apply to new Awards as of
October 1, 2010, if the initial award is $25,000 or more. [f the initial Award is below $25,000 but subsequent
Award modifications result in a total Award of $25,000 or more, the Award is subject to the reporting
requirements as of the date the Award exceeds $26,000. If the initial Award is $25,000 or more, but funding
is subsequently de-obligated such that the total award amount falls below $25,000, the Award shall continue
to be subject to the reporting requirements.

Subreciplent Reporting Requirements. If Contractor is a Subrecipient, Confractor shall report as set forth
below.

7.1 To CCR. A Subrecipient shall register in CCR and report the following data elements in CCR for
each Federal Award ldentification Number no later than the end of the month following the month in
which the Subaward was made:

39. 7.1.1 Subrecipient DUNS Number;
40.7.1.2 Subrecipient DUNS Number + 4 if more than one electronic funds transfer (EFT)
account;
41.7.1.3 Subrecipient Parent DUNS Number;
Page 3 of 4
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42.7.1.4 Subrecipient’s address, including: Street Address, City, State, Country, Zip + 4, and
Congressional District;
43.7.1.5 Subrecipient’s top 5 most highly compensated Executives if the criteria in §4 above are

met; and
7.1.6  Subrecipient's Total Compensation of top 5 most highly compensated Executives if
criteria in §4 above met.

7.2 To Prime Recipient. A Subrecipient shall report to its Prime Recipient, upon the effective date of the
Contract, the following data elements:
44,7.2,1 Subrecipient’s DUNS Number as registered in CCR.
45.7.2.2 Primary Place of Performance Information, including: Street Address, City, State,
Country, Zip code + 4, and Congressional District.

Exemptions.

46. 8.1. These Supplemental Provisions do not apply to an individual who receives an Award as a
natural person, unrelated to any business or non-profit organization he or she may own or operate in
his or her name.

47.8.2 A Contractor with gross income from all sources of less than $300,000 in the previous tax year
is exempt from the requirements to report Subawards and the Total Compensation of its most highly
compensated Executives.

Effective October 1, 2010, “Award” currently means a grant, cooperative agreement, or other
arrangement as defined in Section 1.1 of these Special Provisions. On future dates “Award” may
include other items to be specified by OMB in policy memoranda available at the OMB Web site;
Award also will include other types of Awards subject to the Transparency Act.

8.4 There are no Transparency Act reporting requirements for Vendors.

Event of Default. Failure to comply with these Supplemental Provisions shall constitute an event of default

under the Contract and the State of Colorado may terminate the Contract upon 30 days prior written notice if
the default remains uncured five calendar days following the termination of the 30 day notice period. This
remedy will be in addition to any other remedy available to the State of Colorado under the Contract, at law

or in equity.
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Civic Center e 500 East Third e Loveland, Colorado 80537
(970) 962-2304 ¢ FAX (970) 962-2900 ¢ TDD (970) 962-2620

CITY OF LOVELAND
ECONOMIC DEVELOPMENT OFFICE

City of Loveland

AGENDA ITEM: 9

MEETING DATE: 8/21/2012

TO: City Council

FROM: Mike Scholl, Economic Development Department
PRESENTER: Mike Scholl

TITLE:

A resolution approving an Intergovernmental Agreement between the City of Loveland,
Colorado and the Colorado Brownfields Revolving Loan Fund, acting by and through the
Colorado Housing and Finance Authority, for a grant to partially fund the removal of
environmental hazards located at 301 and 319 N. Lincoln

RECOMMENDED CITY COUNCIL ACTION: Adopt the action as recommended

OPTIONS:
1. Adopt the action as recommended
Deny the action
Adopt a modified action (specify in the motion)
Refer back to staff for further development and consideration
Adopt a motion continuing the item to a future Council meeting

arwn

DESCRIPTION:

This is an administrative action. The resolution would approve an Intergovernmental Agreement
(IGA) with the Colorado Brownfields Revolving Loan Fund so that the City can receive $313,000
in grant funds for the environmental cleanup of 301 and 319 N. Lincoln Avenue. There are two
sub-grant agreements because $213,000 are federal funds from the American Recovery and
Reinvestment Act of 2009 (ARRA) and $100,000 are from the federal Brownfields Initiative.

BUDGET IMPACT:
Positive

L1 Negative

L] Neutral or negligible

The City will be eligible to receive $313,000 in grant funds for the environmental cleanup of the
301 and 319 N. Lincoln Avenue.




SUMMARY:

The City Council appropriated the EPA grant funds on September 6, 2011. The appropriation,
totaling $555,800, was for the purchase, remediation and demolition of the site. The IGA covers
a portion of the funds appropriated. See below:

City/Acquisition $55,800

City/Remediation $187,000

IGA é EPA Grant/Remediation $313,000
TOTAL $555,800

In 2012, the City was awarded the $313,000 cleanup grant through the Environmental
Protection Agency (EPA). The grant was approved to carry out a Voluntary Cleanup (VCUP)
plan approved by the Colorado Department of Public Health and Environment (CDPHE). The
federal funds are being administered by the Colorado Brownfields Revolving Loan Fund.

The Council has previously appropriated these funds, and approved the acceptance of the grant
funds. The IGA approval completes the actions needed.

The remediation and demolition will begin once the IGA is approved by City Council.

REVIEWED BY CITY MANAGER: %)WM

LIST OF ATTACHMENTS:

1. Colorado Brownfields Revolving Loan Fund/Subgrant Agreement (“ARRA”)
2. Colorado Brownfields Revolving Loan Fund/Subgrant Agreement (“Non-ARRA")
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RESOLUTION #R-58-2012

A RESOLUTION APPROVING AN INTERGOVERNMENTAL
AGREEMENT BETWEEN THE CITY OF LOVELAND, COLORADO
AND THE COLORADO BROWNFIELDS REVOLVING LOAN FUND,
ACTING BY AND THROUGH THE COLORADO HOUSING AND
FINANCE AUTHORITY, FOR A GRANT TO PARTIALLY FUND THE
REMOVAL OF ENVIRONMENTAL HAZARDS LOCATED AT 301 AND
319 N. LINCOLN

WHEREAS, the State of Colorado (“State”) received a grant (“Grant”) from the United
States Environmental Protection Agency (“EPA”) under and pursuant to the “Brownfields
Initiative” under the Comprehensive Environmental Response, Compensation and
Responsibilities Act of 1980, as amended (“CERCLA”), a portion of the funds for which
originate from the American Recovery and Reinvestment Act of 2009 (“ARRA”), and a portion
of the funds for which originate from other sources; and; and

WHEREAS, the State, acting through the Colorado Department of Public Health and
Environment (“CDPHE”), as the “Lead Agency” under the Grant, the City and County of Denver
and the cities of Englewood, Lakewood, Loveland, Commerce City and Westminster, the County
of El Paso and the Colorado Housing and Finance Authority (“Authority”), have entered into a
Memorandum of Agreement creating the Colorado Brownfields Revolving Loan Fund (*Fund”);
and

WHEREAS, the State has contracted with the Authority to act as the State’s fiscal agent
to receive and administer the proceeds of the Grant on behalf of the Fund; and

WHEREAS, the City is the owner of certain real property located at 301 N. Lincoln
Avenue (formerly operated as Leslie the Cleaner), and 319 N. Lincoln Avenue (together, the
“Property”); and

WHEREAS, the City has agreed to undertake and complete the removal of
environmental hazards located on the Property (“Project”); and

WHEREAS, the City desires to receive, and the State has agreed to provide, the Grant to
finance a portion of the Project; and

WHEREAS, as governmental entities in Colorado, the City and the State are authorized,
pursuant to C.R.S. 8 29-1-203, to cooperate or contract with one another to provide any function,
service, or facility lawfully authorized to each.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO:
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Section 1. That the “Colorado Brownfields Revolving Loan Fund Subgrant
Agreement” (ARRA Funds), attached hereto as Exhibit A and incorporated herein by reference
(“ARRA Grant Agreement”), is hereby approved.

Section 1. That the “Colorado Brownfields Revolving Loan Fund Subgrant
Agreement” (Non-ARRA Funds), attached hereto as Exhibit B and incorporated herein by
reference (“Non-ARRA Grant Agreement”), is hereby approved. Together, the ARRA Grant
Agreement and Non-ARRA Grant Agreement are referred to herein as the “Grant Agreements.”

Section 2. That the City Manager is hereby authorized, following consultation with
the City Attorney, to modify the Grant Agreements in form or substance as deemed necessary to
effectuate the purposes of this Resolution or to protect the interests of the City.

Section 3. That the City Manager and the City Clerk are hereby authorized and
directed to execute the Grant Agreements on behalf of the City.

Section 4. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this 21% day of August, 2012.

Cecil A. Gutierrez, Mayor

ATTEST:

City Clerk

APPROVED AS TO FORM:

Sl | VWes

Assistant City Attorney
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Brownfields Subgrant No. 0005002329«

COLORADO BROWNFIELDS REVOLVING LOAN FUND
SUBGRANT AGREEMENT

THIS SUBGRANT AGREEMENT ("Agreement") is made and dated as of :
2012, by and between the Colorado Brownfields Revolving Loan Fund (the "Subgrantor"), acting by and
through the Colorado Housing and Finance Authority (the "Authority™), and City of Loveland, a political
subdivision of the State of Colorado, 500 East Third St., Loveland, CO 80537, (the "Subgrantee™).

RECITALS

WHEREAS, the State of Colorado (the "Grantor™) has received a grant (the "Grant™) from the
United States Environmental Protection Agency ("EPA™) under and pursuant to the "Brownfields
Initiative" under the Comprehensive Environmental Response, Compensation and Responsibilities Act of
1980, as amended ("CERCLA"), which grant funds originate from the American Recovery and
Reinvestment Act of 2009 (“ARRA”); and

WHEREAS, the Grantor, acting through the Colorado Department of Public Health and
Environment ("CDPHE") as the "Lead Agency" under the Grant, the City and County of Denver and the
cities of Englewood, Lakewood, Loveland, Commerce City and Westminster, the County of El Paso and
the Authority have entered into a Memorandum of Agreement (the "MOA") creating the Colorado
Brownfields Revolving Loan Fund; and

WHEREAS, the Grantor has contracted with the Authority to act as the Grantor's fiscal agent to
receive and administer the Grant on behalf of the Colorado Brownfields Revolving Loan Fund; and

WHEREAS, Subgrantee is the owner of certain real property known as The Leslie the Cleaner
Site and located in the County of Larimer, Colorado, at 301 N. Lincoln Ave., Loveland, CO 80537 (the
"Property™); and

WHEREAS, Subgrantee has agreed to undertake and complete the removal of environmental
hazards located on the Property (the "Project") in accordance with the terms and conditions of the Project
Plans (hereinafter defined), and the applicable provisions of federal and state law, including CERCLA (42
USCA 9601 et. seq.) and regulations contained in 40 CFR Part 300; and ARRA; and

WHEREAS, Subgrantee wishes to receive and Grantor has agreed to grant funds to finance a
portion of the Project as set forth in the Project Budget approved as part of the Project Plans.

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained,
Subgrantee and Grantor agree as follows:

1. Subgrant and Purpose. Subgrantor agrees to grant and Subgrantee agrees to receive an
amount equal to the lesser of (a) Two Hundred Thirteen Thousand and No/100 Dollars ($213,000.00) and
(b) eighty percent (80%) of the reimbursable costs of the Project expended by the Subgrantee pursuant to
the approved Project Budget, as certified to Subgrantor as provided herein (the "Subgrant™) for the
Project. The Subgrant will be disbursed to the Subgrantee subject to all of the terms, provisions,
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conditions, covenants and agreements contained in this Agreement. The Subgrant is evidenced by a
Notice of Award of even date herewith (the "Notice™). This Agreement, the Notice and any other
document evidencing or executed in connection with the Subgrant are hereinafter collectively referred to
as the "Subgrant Documents."

2. Conditions Precedent to Funding Subgrant. Prior to the advance of any Subgrant
proceeds to Subgrantee, all of the following conditions shall have been satisfied, which satisfaction shall
be determined by the Grantor in its sole discretion:

@) The conditions established by Grantor for the funding of the Subgrant shall be
satisfied, including the Subgrantee’s satisfactory compliance with the terms and conditions of this
Agreement.

(b) The CDPHE, acting in the capacities of Site Manager and On-Scene Coordinator
with respect to the Project, shall have approved (i) the Voluntary Clean-up Plan (the “V-CUP”) for the
Project and (ii) the Scope of Work, Project Budget, Work Schedule and, if applicable, Quality Assurance
Project Plan submitted by the Subgrantee (collectively, the "Project Plans™) which are incorporated into
this Agreement by this reference.

(c) Subgrantee shall have furnished to Subgrantor evidence of the insurance
coverages required by subparagraph () of Section 4 hereof.

(d) Subgrantee shall have delivered to the CDPHE all necessary licenses,
authorizations, consents, approvals and permits issued by the appropriate governmental authority required
for work on or evidencing or relating to the completion of the Project and placement in service of the
Property.

(e) Subgrantee shall be in compliance with all applicable provisions of state and
federal law pertaining to the Project, including CERCLA and the regulations contained in 40 CFR Part
300, 42 USCA 9601 et. seq.

0] Subgrantee shall provide evidence satisfactory to EPA that all laborers and
mechanics employed in the Project were paid at rates not less than the prevailing wage rates for
corresponding classes of laborers and mechanics employed on work of a similar character in the locality
in which the work was performed, as determined by the Secretary of Labor with respect to this Project, all
as required by CERCLA and the Davis Bacon Act.

(9) The CDPHE shall have been furnished a completed report concerning the
Subgrantee’s providing minority and women owned businesses the opportunity to participate in the work
on the Project using the form attached as Attachment 2 hereto which is incorporated herein.

3. Disbursement of Subgrant Proceeds. The proceeds of the Subgrant shall be disbursed by
the Subgrantor, through multiple payment requests in accordance with the following:

@) Subgrantee shall have provided to the CDPHE a request for payment of proceeds
(each a “Draw Request”) which includes a certification of the costs of the Project actually expended by
Subgrantee pursuant to the approved Project Budget executed by Subgrantee, together with copies of
invoices or other acceptable evidence of Subgrantee’s payment thereof. The proceeds of the Subgrant
shall in no event exceed eighty percent (80%) of the total amount expended by Subgrantee pursuant to the
approved Project Budget outlined in the sub-grantee’s application. The reimbursable costs of the Project
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shall not include any ineligible items identified in Attachment 1 hereto which are incorporated herein.
Each subsequent Draw Request shall also include evidence of the Subgrantee’s payment of the Project
costs covered by the prior Draw Request. Within 15 days of the final draw request, Subgrantee shall
provide evidence of payment of the costs covered by the final Draw Request.

(b) The CDPHE shall have been furnished with a certification of the Subgrantee's
Licensed Environmental Professional ("LEP") that the amount to be disbursed is consistent with the work
performed and that such work has been completed in accordance with the Project Plans.

(c) The CDPHE shall have inspected the work in place and determined that all work
completed to the date of the request for an advance (i) has been performed in accordance with the Project
Plans; the applicable provisions of state and federal law, including CERCLA and regulations contained in
40 CFR Part 300 ("NCP™), 40 CFR Part 31, 40 CFR Part 35, Subpart 0 and the applicable cross-cutting
requirements generally described in the BCRLF Administrative Manual (EPA Publication 500-B-98-001),
Section IX; and in a good and workmanlike manner and (ii) is of a value reasonably determined by
CDPHE to be not less than the amount theretofore disbursed, plus the amount requested.

(d) Prior to the final disbursement the subgrant proceeds, the CDPHE shall
have received and approved the Certificate of Completion by the Subgrantee's Licensed
Environmental Professional ("LEP") and the Construction Completion Report developed by
Subgrantee's LEP in accordance with Section 300.165 of the NCP and applicable EPA guidance.

4. Agreements of Subgrantee. Subgrantee covenants and agrees with Grantor as follows:

@) Subgrantee shall use funds only for eligible activities and comply with all
applicable provisions of state and federal law, including CERCLA 104(k), in its operation of the Property
and shall ensure that the cleanup protects public health and the environment.

(b) Subgrantee shall expend subgrant proceeds solely for costs identified in the
approved Project Budget and for no other purpose.

(c) Subgrantee shall correct any defect in the work or any deviation in the work
completed from the Project Plans not approved by the CDPHE. The advance of any proceeds of the
subgrant shall not constitute a waiver by the Subgrantor of its right to require the Subgrantee’s
compliance with the Project Plans in completing the Project.

(d) Subgrantee shall maintain financial records pertaining to all matters relative to
this Agreement and the Project in accordance with generally accepted accounting principles and
procedures and shall retain all of its records and supporting documentation applicable to the Project for a
period of not less than ten (10) years following completion of the Project and until it shall have obtained
the written authorization of the CDPHE to destroy or discard such records and documentation. All such
records and supporting documents shall be made available, upon request, for inspection or audit by the
Grantor, the CDPHE or their respective representatives.

(e) Subgrantee shall not discriminate against any person on the basis of race, color,
religion, sex, national origin, handicap, age, or veteran status, sexual preference, or any other basis
prohibited by law in the lease, use and occupancy of the Project or in connection with the employment or
application for employment of any person performing any work pursuant to this Agreement or related to
the performance and management of the Project. Subgrantee shall comply with Executive Order 11246,
Equal Employment Opportunity, and the regulations at 41 CFR 60-4.
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U] Subgrantee shall maintain and keep in force general liability insurance with a
minimum of $1,000,000 per occurrence and $2,000,000 aggregate coverage; and coverage for pollution
incidents that may be evidenced by pollution legal liability insurance. Insurance shall be placed with an
insurer with an AM. Best's rating of no less than A:VIIl. Grantor and Colorado Housing and Finance
Authority shall be named as "Mortgagee and Loss Payee" with respect to the casualty insurance and as
"Additional Insured" with respect to the liability insurance. Subgrantee shall deliver to Grantor from time
to time at Grantor's request certificates of insurance or policies evidencing all such insurance then in
effect. Policies shall be endorsed to provide that the Grantor shall be provided with thirty (30) days
written notice of any cancellation, suspension or reduction in limits.

(9) Subgrantee shall not assign or attempt to assign, directly or indirectly, any of its
rights under this Agreement or under any instrument referred to herein without the prior written consent
of Grantor. The Subgrantee shall not convey, assign all or any portion of the Property prior to completion
of the Project without the prior written consent of the Grantor.

(h) Subgrantee agrees to not use any subgrant funds for any of the ineligible uses
identified in Attachment 1.

Q) Subgrant recipients shall comply with applicable EPA assistance regulations (40
CFR Part 31 for governmental entities or 40 CFR Part 30 for nonprofit organizations). All procurements
conducted with subgrant funds must comply with 40 CFR Part 31.36 or 40 CFR Part 30.40-30.48, as
applicable.

() Subgrantee shall maintain all the necessary governmental licenses,
authorizations, consents, approvals and permits required in connection with the completion of the Project
and the operation of the Property fully in effect at all times during its work on the Project

5. Representations and Warranties of Subgrantee. Subgrantee represents and warrants to the
Grantor as follows:

@ All the necessary governmental licenses, authorizations, consents, approvals and
permits required in connection with the completion of the Project and the operation of the Property have
been obtained and are currently fully in effect.

(b) As of the date of commencement of the Project and as of the date hereof,
Subgrantee is not an owner or operator of the site pursuant to CERCLA,; or, if the Subgrantee is an owner
or operator of the site pursuant to CERCLA, it acquired the Property after the time of disposal or
placement of the hazardous substances and the CDPHE has determined (i) that Subgrantee did not cause,
contribute to or exacerbate the release of such substances; (ii) Subgrantee falls under a CERCLA statutory
exemption from liability; or (iii) Subgrantee has acknowledged and agreed that EPA is fully entitled to
use its enforcement discretion under CERCLA as described in EPA Guidance Appendix F.

(©) There is no default on the part of Subgrantee under any agreement or document
pertaining to the Project to which it is a party and no event has occurred that with notice or the passage of
time or both would constitute a default under any such document.

(d) Subgrantee is not and has never been subject to any penalties resulting from
environmental non-compliance at or on the Property.
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(e) The Property and the proposed use thereof comply with all applicable zoning,
environmental protection, use and building codes, laws, regulations and ordinances. Subgrantee has no
knowledge of any violations of any laws, ordinances, codes, requirements, orders or covenants of any
governmental entity, agency, instrumentality or association having jurisdiction over the Property.

() Subgrantee has full power to enter into and perform its obligations under this
Agreement and the Subgrant Documents. The execution and delivery of this Agreement and the Subgrant
Documents and the performance and observance of their terms, conditions and obligations have been duly
authorized by all necessary action on the part of Subgrantee. This Agreement and the Subgrant
Documents constitute, and any other agreement required hereby will constitute, when executed and
delivered by the Subgrantee to the Grantor, valid and binding obligations of the Subgrantee enforceable in
accordance with their terms.

(9) Subgrantee is a political subdivision formed under the laws of the State of
Colorado and is validly organized, existing and in good standing under said laws and is duly qualified to
do business under the laws of the State of Colorado.

6. Events of Default. The occurrence of any one or more of the following events or
existence of one or more of the following conditions, with respect to the Subgrantee, shall constitute an
Event of Default under this Agreement:

@ Subgrantee shall fail to perform any term, covenant or condition to be performed
hereunder and such failure is not remedied within thirty (30) days, unless a longer period of time is
reasonably required to cure such failure, from and after written notice from Grantor to Subgrantee,
specifying said failure.

(b) Any representation or warranty made in writing to Grantor or the CDPHE herein
or in connection with the making of the Subgrant, or any certificate, statement or report made pursuant to
this Agreement by Subgrantee shall prove at any time to have been incorrect in any material respect when
made.

(©) This Agreement or any Subgrant Document shall at any time for any reason
cease to be in full force and effect or shall be declared to be null and void, or the validity or enforceability
thereof shall be contested by Subgrantee, or Subgrantee shall deny that it has any or further liability or
obligation hereunder or thereunder.

7. Remedies.

@ Upon the occurrence of an Event of Default, Grantor may recover the amount of
the Subgrant from Subgrantee and pursue all other rights and remedies provided by law or in equity.

(b) No delay or failure of Grantor in the exercise of any right or remedy provided for
hereunder shall be deemed a waiver of the right by Grantor and no exercise or partial exercise or waiver
of any right or remedy shall be deemed a waiver of any further exercise of such right or remedy or of any
other right or remedy that Grantor may have. The enforcement of any rights of Grantor as to the Subgrant
shall not affect the rights of Grantor to enforce repayment of the Subgrant and to recover judgment for
any portion thereof remaining unpaid. The rights and remedies herein expressed are cumulative and not
exclusive of any right or remedy that the Grantor shall otherwise have.

P .227



8. Rights of the Grantor. Grantor may assign, negotiate, pledge or otherwise hypothecate
this Agreement and the other documents executed by Subgrantee in connection therewith or any of its
rights and security hereunder or thereunder, in whole or in part. In case of such assignment, Subgrantee
will accord full recognition thereto and hereby agrees that all rights and remedies of the Grantor in
connection with the interests so assigned shall be enforceable against Subgrantee by the assignee thereof.

9. Miscellaneous Provisions.

@) Neither this Agreement nor any provision hereof may be changed, waived,
discharged, or terminated orally and may only be modified or amended by an instrument in writing,
signed by the parties hereto.

(b) Inspections and approval of the Project and the workmanship and materials used
therein impose no responsibility or liability of any nature or kind whatsoever on Grantor or the CDPHE to
Subgrantee and/or any third parties. The parties hereby expressly agree and acknowledge that their
relationship is that of Grantor and Subgrantee and that no other relationship, including that of joint
venture, partnership or other common enterprise is created by this Agreement or the other Subgrant
Documents.

(©) All rights, powers, and remedies herein given to Grantor are cumulative and not
alternative, and are in addition to all other statutes or rules of law. Any forbearance or delay by Grantor
in exercising the same shall not be deemed to be a waiver thereof and the exercise of any right or partial
exercise thereof shall not preclude the further exercise thereof and the same shall continue in full force
and effect until specifically waived by an instrument in writing executed by Grantor. All representations,
warranties and covenants by Subgrantee shall survive the making of the advances of the Subgrant and the
provisions hereof shall be binding upon Subgrantee, its successors and assigns and inure to the benefit of
the Grantor, its successors and assigns.

(d) All notices shall be in writing and shall be deemed to have been sufficiently
given or served when presented personally or when deposited in the United States mail, by registered or
certified mail, addressed to the parties at the addresses set forth below. Such addresses may be changed
by notice to the other party given in the same manner.

(e) This Agreement and all covenants, agreements, representations and warranties
made herein shall survive the execution of this Agreement and shall continue in full force and effect so
long as the Subgrant is outstanding and unpaid.

U] If any provision of this Agreement is held invalid, such invalidity shall not affect
other provisions of this Agreement which can be given effect without the invalid provisions and, to this
end, the provisions of this Agreement are hereby declared severable.

9) This Agreement and all matters of performance relating thereto shall be governed
by and construed and interpreted in accordance with the laws of the State of Colorado or, to the extent
applicable, CERCLA and EPA Regulations.

(h) This Agreement may be executed in several counterparts.
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10. Additional American Recovery and Reinvestment Act Provisions.

@) This award is subject to all applicable provisions of implementing guidance for
the American Recovery and Reinvestment Act of 2009 issued by the United States Office of Management
and Budget (OMB), including the Updated Implementing Guidance for the American Recovery and
Reinvestment Act (M-09-10) issued on April 3, 2009 and available on www.recovery.gov, and any
subsequent guidance documents issued by OMB.

(b) The Subgrantee shall comply with all applicable Federal and State laws and
requirements. In addition to CERCLA 104(k), Federal applicable laws and requirements include: 40 CFR
31 and OMB Circular A-87 for governmental recipients of subgrants or 40 CFR 30 and OM®6 Circular A-
122 for non-profit recipients of subgrants and 40 CFR 30 and OMB Circular A-21 for educational
institutions recipients of subgrants.

(c) The Subgrantee must comply with Davis-Bacon Act: prevailing wages for all
construction, alteration and repair contracts and subcontracts awarded with EPA grant funds. For more
detailed information on complying with Davis-Bacon Act requirements see the Davis Bacon
administrative T&C.

(d) The Subgrantee agrees to comply with Executive Order 13202 (Feb. 22, 2001, 66
Fed. Reg. 11225 ) of February 17, 2001, entitled "Preservation of Open Competition and Government
Neutrality Towards Government Contractors' Labor Relations on Federal and Federally-funded
Construction Projects," as amended by Executive Order 13208 (April 11, 2001, 66 Fed. Reg. 18717) of
April 6, 2001, entitled "Amendment to Executive Order 13202, Preservation of Open Competition and
Government Neutrality Towards Government Contractors' Labor Relations on Federal and Federally
Funded Construction Projects.

(e) The Subgrantee shall comply with all Federal cross-cutting requirements
including, but not limited to, MBE/WBE requirements found at 40 CFR 33;0SHA Worker Health &
Safety Standard 29 CFR 1910.120; the Uniform Relocation Act; National Historic Preservation Act;
Endangered Species Act; and Permits required by Section 404 of the Clean Water Act; Executive Order
11246, Equal Employment Opportunity, and implementing regulations at 41 CFR 60-4; Contract Work
Hours and Safety Standards Act, as amended (40 USC 327-333) the Anti Kickback Act (40 USC 276c)
and Section 504 of the Rehabilitation Act of 1973 as implemented by Executive Orders 11914 and 11250.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above
written.

GRANTOR:

COLORADO BROWNFIELDS REVOLVING
LOAN FUND acting by and through the
COLORADO HOUSING AND FINANCE
AUTHORITY

1981 Blake Street
Denver, Colorado 80202

By:

Cris White, Executive Director/CEO

SUBGRANTEE:

THE CITY OF LOVELAND, a political subdivision
of the State of Colorado

500 East Third St.
Loveland, CO 80537

By:

Print Name:
Print Title;




(1)

(2)

Attachment 1

Ineligible Uses of Funds

Subgrantee shall not be used these funds for any of the following activities:

a.

J-

To fund particular activities for any casino or other gambling establishment, aquarium,
zoo, golf course, or swimming pool.

Pre-cleanup environmental assessment activities, such as site assessment, identification,
and characterization with the exception of site monitoring activities that are reasonable
and necessary during the cleanup process, including determination of the effectiveness of
a cleanup.

Monitoring and data collection necessary to apply for, or comply with, environmental
permits under other federal and state laws, unless such a permit is required as a
component of the cleanup action.

Construction, demolition, and development activities that are not cleanup actions (e.g.,
marketing of property or construction of a new non-cleanup facility), and addressing
public or private drinking water supplies that have deteriorated through ordinary use;

Job training unrelated to performing a specific cleanup at a site covered by a loan or
subgrant.

To pay for a penalty or fine.

To pay a federal cost share requirement (for example, a cost-share required by another
Federal grant) unless there is specific statutory authority.

To pay for a response cost at a brownfields site for which the Subgrantee is potentially
liable under CERCLA Section 107.

To pay a cost of compliance with any federal law, excluding the cost of compliance with
laws applicable to the cleanup.

Unallowable costs (e.g., lobbying and fund raising) under applicable OMB Circulars.

Under CERCLA 104(k)(4)(8), administrative costs are prohibited costs under this agreement.
Prohibited administrative costs include all indirect costs under applicable OMB Circulars
incurred by the Subgrantee.

a.

Ineligible administrative costs include costs incurred in the form of salaries, benefits,
contractual costs, supplies, and data processing charges, incurred to comply with most
provisions of the Uniform Administrative Requirements for Grants contained in 40 CFR
Part 30 or 40 CFR part 31. Direct costs for grant and subgrant administration, with the
exception of costs specifically identified as eligible programmatic costs, are ineligible
even if the grantee or subgrant recipient is required to carry out the activity under the
grant agreement. Costs incurred to report quarterly performance to EPA under the grant
are eligible.
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Ineligible subgrant administration costs include direct costs for:
i Preparation of applications for Brownfields grants and subgrants;
ii. Record retention required under 40 CFR 30.53 and 40 CFR 31.42;

iii. Record-keeping associated with supplies and equipment purchases required
under 40 CFR 30.33, 30.34, and 30.35 and 40 CFR 31.32 and 31.33;

iv. Preparing revisions and changes in the budgets, scopes of work, program plans
and other activities required under 40 CFR 30.25 and 40 CFR 31.30;

V. Maintaining and operating financial management systems required under 40 CFR
30 and 40 CFR 31;

vi. Preparing payment requests and handling payments under 40 CFR 30.22 and 40
CFR 31.21;

Vil. Non-federal audits required under 40 CFR 30.26, 40 CFR 31.26, and OMB

Circular A-133; and
viii. Close out under 40 CFR 30.71 and 40 CFR 31.50.

iX. Subgrantee is subject to the CERCLA 104(k)(4)(B) administrative cost
prohibition requirements.

Prohibited administrative costs for the Subgrantee (including those in the form of
salaries, benefits, contractual costs, supplies, and data processing charges) are those
incurred for subgrant administration and overhead costs.

Direct costs for subgrant administration are ineligible. Ineligible subgrant administration
costs include expenses for:

I. Preparation of applications for subgrant and loan agreements;

ii. Preparing revisions and changes in the budget, work plans, and other documents
required under this subgrant agreement;

iii. Maintaining and operating financial management and personnel systems;

iv. Preparing payment requests and handling payments; and

V. Audits.

Overhead costs by the Subgrantee that do not directly clean up brownfields site
contamination or comply with laws applicable to the cleanup are ineligible administrative

costs. Examples of overhead costs that would be ineligible in subgrants include expenses
for:



Xi.

Salaries, benefits and other compensation for person who are not directly
engaged in the cleanup of the site (e.g., marketing and human resource
personnel);

Facility costs such as depreciation, utilities, and rent on the Subgrantee's
administrative offices; and

Supplies and equipment not used directly for cleanup at the site.

Costs incurred by the Subgrantee for procurement are eligible only if the
procurement contract is for services or products that are direct costs for
performing the cleanup, for insurance costs, or for maintenance of institutional
controls.

Direct costs by the Subgrantee for progress reporting to the Authority are eligible
programmatic costs.
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STATE OF COLORADO
MBE/WBE UTILIZATION UNDER FEDERAL GRANTS, COOPERATIVE
AGREEMENTS AND INTERAGENCY AGREEMENTS

PART 1. (Reports are required even if no procurements are made during the reporting period.)

IContract Number

1 B. REPORTING QUARTER (Check appropriate box)
01st (Oct-Dec) o 2nd (Jan-Mar) o 3" (Apr-Jun) o 4th (Jul-Sep) o Annual

Site Name:

3A. REPORTING RECIPIENT )

(Name and address)

5A. TOTAL CONTRACT AMOUNT

5B. Check and skip to Block No.7 if no |5C. TOTAL PROCUREMENT AMOUNT THIS REPORTING
procurements and accomplishments ||PERIOD (ONLY include the amount not in any prior reporting

were made this reporting period. period and procurements made by SRF Loan Recipients and Sub
Recipients)
$
ity/zi - IWBE | Date of i
6. Contractor Name/Address/Town or City/zip Code/Telephone Number: | MBE Award AMOUNT Type of Service
TITLE:
Signature:

7. If no MBE/WBE used, explain the six steps of efforts used.




Brownfields Subgrant No. 0005002310

COLORADO BROWNFIELDS REVOLVING LOAN FUND
SUBGRANT AGREEMENT

THIS SUBGRANT AGREEMENT ("Agreement™) is made and dated as of :
2012, by and between the Colorado Brownfields Revolving Loan Fund (the "Subgrantor"), acting by and
through the Colorado Housing and Finance Authority (the "Authority'), and City of Loveland, a political
subdivision of the State of Colorado, 500 East Third St., Loveland, CO 80537, (the "Subgrantee™).

RECITALS

WHEREAS, the State of Colorado (the "Grantor™) has received a grant (the "Grant") from the
United States Environmental Protection Agency ("EPA™) under and pursuant to the "Brownfields
Initiative™ under the Comprehensive Environmental Response, Compensation and Responsibilities Act of
1980, as amended ("CERCLA"); and

WHEREAS, the Grantor, acting through the Colorado Department of Public Health and
Environment ("CDPHE") as the "Lead Agency" under the Grant, the City and County of Denver and the
cities of Englewood, Lakewood, Loveland, Commerce City and Westminster, the County of El Paso and
the Authority have entered into a Memorandum of Agreement creating the Colorado Brownfields
Revolving Loan Fund; and

WHEREAS, the Grantor has contracted with the Authority to act as the Grantor's fiscal agent to
receive and administer the proceeds of the Grant on behalf of the Subgrantor; and

WHEREAS, Subgrantee is the owner of certain real property known as The Leslie the Cleaner
Site and located in the County of Larimer, Colorado, at 301 N. Lincoln Ave., Loveland, CO 80537 (the
"Property"); and

WHEREAS, Subgrantee has agreed to undertake and complete the removal of environmental
hazards located on the Property (the "Project") in accordance with the terms and conditions of the Project
Plans (hereinafter defined), and the applicable provisions of federal and state law, including CERCLA (42
USCA 9601 et. seq.) and regulations contained in 40 CFR Part 300; and

WHEREAS, Subgrantee wishes to receive and Subgrantor has agreed to grant funds to finance a
portion of the Project as set forth in the Project Budget approved as part of the Project Plans.

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained,
Subgrantee and Subgrantor agree as follows:

1. Subgrant and Purpose. Subgrantor agrees to grant and Subgrantee agrees to receive an
amount equal to the lesser of (a) One Hundred Thousand and No/00 Dollars ($100,000.00) and (b) eighty
percent (80%) of the reimbursable costs of the Project expended by the Subgrantee pursuant to the
approved Project Budget, as certified to Subgrantor as provided herein (the "Subgrant™) for the Project.
The Subgrant will be disbursed to the Subgrantee subject to all of the terms, provisions, conditions,
covenants and agreements contained in this Agreement. The Subgrant is evidenced by a Notice of Award
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of even date herewith (the "Notice™). This Agreement, the Notice and any other document evidencing or
executed in connection with the Subgrant are hereinafter collectively referred to as the "Subgrant
Documents."

2. Conditions Precedent to Funding Subgrant. Prior to the advance of any Subgrant
proceeds to Subgrantee, all of the following conditions shall have been satisfied, which satisfaction shall
be determined by the Subgrantor in its sole discretion:

(@) The conditions established by Subgrantor for the funding of the Subgrant shall be
satisfied, including the Subgrantee’s satisfactory compliance with the terms and conditions of this
Agreement.

(b) The CDPHE, acting in the capacities of Site Manager and On-Scene Coordinator
with respect to the Project, shall have approved (i) the Voluntary Clean-up Plan (the “V-CUP”) for the
Project and (ii) the Scope of Work, Project Budget, Work Schedule and, if applicable, Quality Assurance
Project Plan submitted by the Subgrantee (collectively, the "Project Plans™) which are incorporated into
this Agreement by this reference.

(©) Subgrantee shall have furnished to Subgrantor evidence of the insurance
coverages required by subparagraph (f) of Section 4 hereof.

(d) Subgrantee shall have delivered to the CDPHE all necessary licenses,
authorizations, consents, approvals and permits issued by the appropriate governmental authority required
for work on or evidencing or relating to the completion of the Project.

(e) Subgrantee shall be in compliance with all applicable provisions of state and
federal law pertaining to the Project, including CERCLA and the regulations contained in 40 CFR Part
300, 42 USCA 9601 et. seq.

()] Subgrantee shall provide evidence satisfactory to EPA that all laborers and
mechanics employed in the Project will be paid at rates not less than the prevailing wage rates for
corresponding classes of laborers and mechanics employed on work of a similar character in the locality
in which the work was performed, as determined by the Secretary of Labor with respect to this Project, all
as required by CERCLA and the Davis Bacon Act.

(9) The CDPHE shall have been furnished a completed report concerning the
Subgrantee’s providing minority and women owned businesses the opportunity to participate in the work
on the Project using the form attached as Attachment 2 hereto which is incorporated herein.

3. Disbursement of Subgrant Proceeds. The proceeds of the Subgrant shall be disbursed by
the Subgrantor, through multiple payment requests in accordance with the following:

@) Subgrantee shall have provided to the CDPHE a request for payment of proceeds
(each a “Draw Request™) which includes a certification of the costs of the Project actually expended by
Subgrantee pursuant to the approved Project Budget executed by Subgrantee, together with copies of
invoices or other acceptable evidence of Subgrantee’s payment thereof. The proceeds of the Subgrant
shall in no event exceed eighty percent (80%) of the total amount expended by Subgrantee pursuant to the
approved Project Budget outlined in the sub-grantee’s application. The reimbursable costs of the Project
shall not include any ineligible items identified in Attachment 1 hereto which are incorporated herein.
Each subsequent Draw Request shall also include evidence of the Subgrantee’s payment of the Project
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costs covered by the prior Draw Request. Within 15 days of the final draw request, Subgrantee shall
provide evidence of payment of the costs covered by the final Draw Request.

(b) The CDPHE shall have been furnished with a certification of the Subgrantee's
Licensed Environmental Professional ("LEP") that the amount to be disbursed is consistent with the work
performed and that such work has been completed in accordance with the Project Plans.

(c) The CDPHE shall have inspected the work in place and determined that all work
completed to the date of the request for an advance (i) has been performed in accordance with the Project
Plans; the applicable provisions of state and federal law, including CERCLA and regulations contained in
40 CFR Part 300 ("NCP"), 40 CFR Part 31, 40 CFR Part 35, Subpart 0 and the applicable cross-cutting
requirements generally described in the BCRLF Administrative Manual (EPA Publication 500-B-98-001),
Section IX; and in a good and workmanlike manner and (ii) is of a value reasonably determined by
CDPHE to be not less than the amount theretofore disbursed, plus the amount requested.

(d) Prior to the final disbursement the subgrant proceeds, the CDPHE shall
have received and approved the Certificate of Completion by the Subgrantee's Licensed
Environmental Professional ("LEP") and the Construction Completion Report developed by
Subgrantee's LEP in accordance with Section 300.165 of the NCP and applicable EPA guidance.

4. Agreements of Subgrantee. Subgrantee covenants and agrees with Subgrantor as follows:

@) Subgrantee shall use funds only for eligible activities and comply with all
applicable provisions of state and federal law, including CERCLA 104(k), in its operation of the Property
and shall ensure that the cleanup protects public health and the environment.

(b) Subgrantee shall expend subgrant proceeds solely for costs identified in the
approved Project Budget and for no other purpose.

(c) Subgrantee shall correct any defect in the work or any deviation in the work
completed from the Project Plans not approved by the CDPHE. The advance of any proceeds of the
subgrant shall not constitute a waiver by the Subgrantor of its right to require the Subgrantee’s
compliance with the Project Plans in completing the Project.

(d) Subgrantee shall maintain financial records pertaining to all matters relative to
this Agreement and the Project in accordance with generally accepted accounting principles and
procedures and shall retain all of its records and supporting documentation applicable to the Project for a
period of not less than ten (10) years following completion of the Project and until it shall have obtained
the written authorization of the CDPHE to destroy or discard such records and documentation. All such
records and supporting documents shall be made available, upon request, for inspection or audit by the
Subgrantor, the CDPHE or their respective representatives.

(e) Subgrantee shall not discriminate against any person on the basis of race, color,
religion, sex, national origin, handicap, age, or veteran status, sexual preference, or any other basis
prohibited by law in the lease, use and occupancy of the Project or in connection with the employment or
application for employment of any person performing any work pursuant to this Agreement or related to
the performance and management of the Project. Subgrantee shall comply with Executive Order 11246,
Equal Employment Opportunity, and the regulations at 41 CFR 60-4.

4] Subgrantee shall require its contractors on the Project to maintain and keep in
force general liability insurance with a minimum of $1,000,000 per occurrence and $2,000,000 aggregate
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coverage. Subgrantor and Colorado Housing and Finance Authority shall be named as "Additional
Insured" with respect to the liability insurance maintained by the Subgrantee’s contractors. Subgrantee
shall deliver to Subgrantor from time to time at Subgrantor's request certificates of insurance or policies
evidencing all such insurance then in effect. Policies shall be endorsed to provide that the Subgrantor
shall be provided with thirty (30) days written notice of any cancellation, suspension or reduction in
limits.

(9) Subgrantee shall not assign or attempt to assign, directly or indirectly, any of its
rights under this Agreement or under any instrument referred to herein without the prior written consent
of Subgrantor. The Subgrantee shall not convey, assign all or any portion of the Property prior to
completion of the Project without the prior written consent of the Subgrantor.

(h) Subgrantee agrees to not use any subgrant funds for any of the ineligible uses
identified in Attachment 1.

Q) Subgrant recipients shall comply with applicable EPA assistance regulations (40
CFR Part 31 for governmental entities or 40 CFR Part 30 for nonprofit organizations). All procurements
conducted with subgrant funds must comply with 40 CFR Part 31.36 or 40 CFR Part 30.40-30.48, as
applicable.

() Subgrantee shall maintain all the necessary governmental licenses,
authorizations, consents, approvals and permits required in connection with the completion of the Project
and the operation of the Property fully in effect at all times during its work on the Project

5. Representations and Warranties of Subgrantee. Subgrantee represents and warrants to the
Subgrantor as follows:

@) All the necessary licenses, authorizations, consents, approvals and permits
required in connection with the completion of the Project and the operation of the Property have been
obtained and are currently fully in effect.

(b) As of the date of commencement of the Project and as of the date hereof,
Subgrantee is not an owner or operator of the site pursuant to CERCLA; or, if the Subgrantee is an owner
or operator of the site pursuant to CERCLA, it acquired the Property after the time of disposal or
placement of the hazardous substances and the CDPHE has determined (i) that Subgrantee did not cause,
contribute to or exacerbate the release of such substances; (ii) Subgrantee falls under a CERCLA statutory
exemption from liability; or (iii) Subgrantee has acknowledged and agreed that EPA is fully entitled to
use its enforcement discretion under CERCLA as described in EPA Guidance Appendix F.

) There is no default on the part of Subgrantee under any agreement or document
pertaining to the Project to which it is a party and no event has occurred that with notice or the passage of
time or both would constitute a default under any such document.

(d) Subgrantee is not and has never been subject to any penalties resulting from
environmental non-compliance at or on the Property.

(e) The Property and the proposed use thereof comply with all applicable zoning,
environmental protection, use and building codes, laws, regulations and ordinances. Subgrantee has no
knowledge of any violations of any laws, ordinances, codes, requirements, orders or covenants of any
governmental entity, agency, instrumentality or association having jurisdiction over the Property.
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U] Subgrantee has full power to enter into and perform its obligations under this
Agreement and the Subgrant Documents. The execution and delivery of this Agreement and the Subgrant
Documents and the performance and observance of their terms, conditions and obligations have been duly
authorized by all necessary action on the part of Subgrantee. This Agreement and the Subgrant
Documents constitute, and any other agreement required hereby will constitute, when executed and
delivered by the Subgrantee to the Subgrantor, valid and binding obligations of the Subgrantee
enforceable in accordance with their terms.

6. Events of Default. The occurrence of any one or more of the following events or
existence of one or more of the following conditions, with respect to the Subgrantee, shall constitute an
Event of Default under this Agreement:

@) Subgrantee shall fail to perform any term, covenant or condition to be performed
hereunder and such failure is not remedied within thirty (30) days, unless a longer period of time is
reasonably required to cure such failure, from and after written notice from Subgrantor to Subgrantee,
specifying said failure.

(b) Any representation or warranty made in writing to Subgrantor or the CDPHE
herein or in connection with the making of the Subgrant, or any certificate, statement or report made
pursuant to this Agreement by Subgrantee shall prove at any time to have been incorrect in any material
respect when made.

(c) This Agreement or any Subgrant Document shall at any time for any reason
cease to be in full force and effect or shall be declared to be null and void, or the validity or enforceability
thereof shall be contested by Subgrantee, or Subgrantee shall deny that it has any or further liability or
obligation hereunder or thereunder.

7. Remedies.

@) Upon the occurrence of an Event of Default, Subgrantor may recover the amount
of the Subgrant from Subgrantee and pursue all other rights and remedies provided by law or in equity.

(b) No delay or failure of Subgrantor in the exercise of any right or remedy provided
for hereunder shall be deemed a waiver of the right by Subgrantor and no exercise or partial exercise or
waiver of any right or remedy shall be deemed a waiver of any further exercise of such right or remedy or
of any other right or remedy that Subgrantor may have. The enforcement of any rights of Subgrantor as
to the Subgrant shall not affect the rights of Subgrantor to enforce repayment of the Subgrant and to
recover judgment for any portion thereof remaining unpaid. The rights and remedies herein expressed are
cumulative and not exclusive of any right or remedy that the Subgrantor shall otherwise have.

8. Rights of the Subgrantor. Subgrantor may assign, negotiate, pledge or otherwise
hypothecate this Agreement and the other documents executed by Subgrantee in connection therewith or
any of its rights and security hereunder or thereunder, in whole or in part. In case of such assignment,
Subgrantee will accord full recognition thereto and hereby agrees that all rights and remedies of the
Subgrantor in connection with the interests so assigned shall be enforceable against Subgrantee by the
assignee thereof.
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9. Miscellaneous Provisions.

@) This Agreement contains the entire agreement between the parties and supersedes
all prior discussions, understandings and agreements whatsoever. Neither this Agreement nor any
provision hereof may be changed, waived, discharged, or terminated orally and may only be modified or
amended by an instrument in writing, signed by the parties hereto.

(b) Inspections and approval of the Project and the workmanship and materials used
therein impose no responsibility or liability of any nature or kind whatsoever on Subgrantor or the
CDPHE to Subgrantee and/or any third parties. The parties hereby expressly agree and acknowledge that
their relationship is that of Subgrantor and Subgrantee and that no other relationship, including that of
joint venture, partnership or other common enterprise is created by this Agreement or the other Subgrant
Documents.

(c) All rights, powers, and remedies herein given to Subgrantor are cumulative and
not alternative, and are in addition to all other statutes or rules of law. Any forbearance or delay by
Subgrantor in exercising the same shall not be deemed to be a waiver thereof and the exercise of any right
or partial exercise thereof shall not preclude the further exercise thereof and the same shall continue in
full force and effect until specifically waived by an instrument in writing executed by Subgrantor. All
representations, warranties and covenants by Subgrantee shall survive the making of the advances of the
Subgrant and the provisions hereof shall be binding upon Subgrantee, its successors and assigns and inure
to the benefit of the Subgrantor, its successors and assigns.

(d) All notices shall be in writing and shall be deemed to have been sufficiently
given or served when presented personally or when deposited in the United States mail, by registered or
certified mail, addressed to the parties at the addresses set forth below. Such addresses may be changed
by notice to the other party given in the same manner.

(e) This Agreement and all covenants, agreements, representations and warranties
made herein shall survive the execution of this Agreement and shall continue in full force and effect so
long as the Subgrant is outstanding and unpaid.

()] If any provision of this Agreement is held invalid, such invalidity shall not affect
other provisions of this Agreement which can be given effect without the invalid provisions and, to this
end, the provisions of this Agreement are hereby declared severable.

(9) This Agreement and all matters of performance relating thereto shall be governed
by and construed and interpreted in accordance with the laws of the State of Colorado or, to the extent
applicable, CERCLA and EPA Regulations.

(h) This Agreement may be executed in several counterparts.

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first
above written.

SUBGRANTOR:
COLORADO BROWNFIELDS REVOLVING
LOAN FUND acting by and through the

COLORADO HOUSING AND FINANCE
AUTHORITY

By:

Cris White, Executive Director/CEO
1981 Blake Street
Denver, Colorado 80202
SUBGRANTEE:
THE CITY OF LOVELAND, a political subdivision
of the State of Colorado

500 East Third St.
Loveland, CO 80537

By:

Print Name:
Print Title;




(1)

)

Attachment 1

Ineligible Uses of Funds

Subgrantee shall not be used these funds for any of the following activities:

a.

J-

To fund particular activities for any casino or other gambling establishment, aquarium,
zoo, golf course, or swimming pool.

Pre-cleanup environmental assessment activities, such as site assessment, identification,
and characterization with the exception of site monitoring activities that are reasonable
and necessary during the cleanup process, including determination of the effectiveness of
a cleanup.

Monitoring and data collection necessary to apply for, or comply with, environmental
permits under other federal and state laws, unless such a permit is required as a
component of the cleanup action.

Construction, demolition, and development activities that are not cleanup actions (e.g.,
marketing of property or construction of a new non-cleanup facility), and addressing
public or private drinking water supplies that have deteriorated through ordinary use;

Job training unrelated to performing a specific cleanup at a site covered by a loan or
subgrant.

To pay for a penalty or fine.

To pay a federal cost share requirement (for example, a cost-share required by another
Federal grant) unless there is specific statutory authority.

To pay for a response cost at a brownfields site for which the Subgrantee is potentially
liable under CERCLA Section 107.

To pay a cost of compliance with any federal law, excluding the cost of compliance with
laws applicable to the cleanup.

Unallowable costs (e.g., lobbying and fund raising) under applicable OMB Circulars.

Under CERCLA 104(k)(4)(8), administrative costs are prohibited costs under this agreement.
Prohibited administrative costs include all indirect costs under applicable OMB Circulars
incurred by the Subgrantee.

a.

Ineligible administrative costs include costs incurred in the form of salaries, benefits,
contractual costs, supplies, and data processing charges, incurred to comply with most
provisions of the Uniform Administrative Requirements for Grants contained in 40 CFR
Part 30 or 40 CFR part 31. Direct costs for grant and subgrant administration, with the
exception of costs specifically identified as eligible programmatic costs, are ineligible
even if the grantee or subgrant recipient is required to carry out the activity under the
grant agreement. Costs incurred to report quarterly performance to EPA under the grant
are eligible.
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Ineligible subgrant administration costs include direct costs for:
i Preparation of applications for Brownfields grants and subgrants;
ii. Record retention required under 40 CFR 30.53 and 40 CFR 31.42;

iii. Record-keeping associated with supplies and equipment purchases required
under 40 CFR 30.33, 30.34, and 30.35 and 40 CFR 31.32 and 31.33;

iv. Preparing revisions and changes in the budgets, scopes of work, program plans
and other activities required under 40 CFR 30.25 and 40 CFR 31.30;

V. Maintaining and operating financial management systems required under 40 CFR
30 and 40 CFR 31;

vi. Preparing payment requests and handling payments under 40 CFR 30.22 and 40
CFR 31.21;
Vil. Non-federal audits required under 40 CFR 30.26, 40 CFR 31.26, and OMB

Circular A-133; and
viii. Close out under 40 CFR 30.71 and 40 CFR 31.50.

iX. Subgrantee is subject to the CERCLA 104(k)(4)(B) administrative cost
prohibition requirements.

Prohibited administrative costs for the Subgrantee (including those in the form of
salaries, benefits, contractual costs, supplies, and data processing charges) are those
incurred for subgrant administration and overhead costs.

Direct costs for subgrant administration are ineligible. Ineligible subgrant administration
costs include expenses for:

i. Preparation of applications for subgrant and loan agreements;

ii. Preparing revisions and changes in the budget, work plans, and other documents
required under this subgrant agreement;

iii. Maintaining and operating financial management and personnel systems;

iv. Preparing payment requests and handling payments; and

V. Audits.

Overhead costs by the Subgrantee that do not directly clean up brownfields site
contamination or comply with laws applicable to the cleanup are ineligible administrative

costs. Examples of overhead costs that would be ineligible in subgrants include expenses
for:



Xi.

Salaries, benefits and other compensation for person who are not directly
engaged in the cleanup of the site (e.g., marketing and human resource
personnel);

Facility costs such as depreciation, utilities, and rent on the Subgrantee's
administrative offices; and

Supplies and equipment not used directly for cleanup at the site.

Costs incurred by the Subgrantee for procurement are eligible only if the
procurement contract is for services or products that are direct costs for
performing the cleanup, for insurance costs, or for maintenance of institutional
controls.

Direct costs by the Subgrantee for progress reporting to the Authority are eligible
programmatic costs.
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STATE OF COLORADO
MBE/WBE UTILIZATION UNDER FEDERAL GRANTS, COOPERATIVE
AGREEMENTS AND INTERAGENCY AGREEMENTS

PART 1. (Reports are required even if no procurements are made during the reporting period.)

IContract Number

1 B. REPORTING QUARTER (Check appropriate box)
01st (Oct-Dec) o 2nd (Jan-Mar) o 3" (Apr-Jun) o 4th (Jul-Sep) o Annual

Site Name:

3A. REPORTING RECIPIENT )

(Name and address)

5A. TOTAL CONTRACT AMOUNT

5B. Check and skip to Block No.7 if no |5C. TOTAL PROCUREMENT AMOUNT THIS REPORTING
procurements and accomplishments ||PERIOD (ONLY include the amount not in any prior reporting

were made this reporting period. period and procurements made by SRF Loan Recipients and Sub
Recipients)
$
ity/zi . IWBE | Date of i
6. Contractor Name/Address/Town or City/zip Code/Telephone Number: | MBE Award AMOUNT Type of Service
TITLE:
Signature:

7. If no MBE/WBE used, explain the six steps of efforts used.
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Civic Center e 500 East Third e Loveland, Colorado 80537
(970) 962-2540 ¢ FAX (970) 962-2900 ¢« TDD (970) 962-2620

CITY OF LOVELAND
CITY ATTORNEY’S OFFICE

City of Loveland

AGENDA ITEM: 10

MEETING DATE: 8/21/2012

TO: City Council

FROM: John Duval, City Attorney
PRESENTER: John Duval

TITLE:

A resolution approving an Intergovernmental Agreement between the City of Loveland and
Platte River Power Authority for the exchange of legal services

RECOMMENDED CITY COUNCIL ACTION:
Adoption of the Resolution

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

DESCRIPTION:

This is an administrative action to approve an intergovernmental agreement that will authorize
the sharing of legal services between the City of Loveland and Platte River Power Authority
(PRPA) when conflicts arise that prevent the City Attorney’s Office or PRPA legal counsel from
representing the interests of their clients.

BUDGET IMPACT:

L] Positive

L1 Negative

Neutral or negligible

SUMMARY:

The City of Loveland and PRPA would like to share legal services between the City Attorney’s
Office and PRPA legal counsel when conflicts arise that prevent the City Attorney’s Office or
PRPA legal counsel from representing their respective governmental bodies in certain legal
matters. The City and PRPA believe that sharing of legal services rather than employing
outside counsel will be efficient and cost effective for both Parties. The City has similar
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intergovernmental agreements for the exchange of legal services with the City of Fort Collins
and the City of Greeley.

REVIEWED BY CITY MANAGER: d)WM&C

LIST OF ATTACHMENTS:
1. Resolution




RESOLUTION # R-59-2012

A RESOLUTION APPROVING AN INTERGOVERNMENTAL AGREEMENT
BETWEEN THE CITY OF LOVELAND AND PLATTE RIVER POWER
AUTHORITY FOR THE EXCHANGE OF LEGAL SERVICES

WHEREAS, the City of Loveland (“City”) and Platte River Power Authority (“PRPA”),
collectively referred to herein as the “Parties” are political subdivisions of the State of Colorado
duly organized and existing in accordance with Colorado law; and

WHEREAS, Section 29-1-203 of the Colorado Revised Statutes authorizes
intergovernmental agreements between and among political subdivisions of the State of Colorado
to cooperate or contract with one another to provide functions, services or facilities lawfully
authorized to each; and

WHEREAS, the City Attorney’s Office and PRPA legal counsel on occasion have
conflicts that prevent them from representing their respective governmental bodies in certain legal
matters; and

WHEREAS, the Parties may employ outside counsel to represent them in cases of
conflict; and

WHEREAS, the Parties believe that sharing of legal services between each other when
such conflicts arise will be efficient and cost effective for both Parties; and

WHEREAS, the City Council finds that it is in the best interest of its citizens to enter into
and participate in the Intergovernmental Agreement for Exchange of Legal Services attached
hereto as Exhibit “A” and incorporated herein by reference (the “Agreement”).

NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF LOVELAND, COLORADO AS FOLLOWS:

Section 1. That the Agreement among the Parties attached hereto and incorporated
herein as Exhibit A, is hereby approved.

Section 2. That the City Manager is hereby authorized and directed to enter into the
Agreement, subject to such modifications in form or substance as the City Manager, in
consultation with the City Attorney, may deem necessary to effectuate the purposes of this
resolution or to protect the interests of the City.

Section 3. That this Resolution shall go into effect as of the date and time of its adoption.

ADOPTED 21* day of August, 2012.
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William D. Cahill, City Manager
ATTEST:

City Clerk

APPROVED AS TO FORM:

Wosis i)

Assistant Cit/Attomey

A Resolution Approving an Intergovernmental Agreement between the City of Loveland and Platte River Power Authority for the Exchange of Legal Services



Exhibit A
INTERGOVERNMENTAL AGREEMENT FOR EXCHANGE OF LEGAL SERVICES

THIS AGREEMENT is made and entered into this day of , 2012, by and
between PLATTE RIVER POWER AUTHORITY, a political subdivision of the State of Colorado
("Platte River") and THE CITY OF LOVELAND, COLORADO, a home rule municipality
("Loveland"), hereinafter collectively referred to as the "Parties."

WITNESSETH:

WHEREAS, pursuant to Section 29-1-203, C.R.S., governments may cooperate or contract
with one another to provide any function, service or facility lawfully authorized to each of the
cooperating or contracting units of government; and

WHEREAS, the legal interests of the Parties are generally represented by the attorneys
employed thereby; and

WHEREAS, on occasion, the attorneys for each of the Parties are prevented from
representing the interests of their client by reason of personal conflicts of interest or other
situations which may impair their ability to fully represent the interests of their client in
particular cases; and

WHEREAS, the Parties are authorized to employ the services of special legal counsel in
such situations; and

WHEREAS, in certain such instances, the most efficient and cost effective manner of
providing for the legal representation of the Parties would be to exchange the services of
members of the respective legal staffs of the Parties; and

WHEREAS, the Loveland City Council and the Platte River Board of Directors have
determined that it would be in the best interests of the Parties to enter into an
Intergovernmental Agreement to authorize the exchange of such legal services under
appropriate circumstance and to establish the terms and conditions upon which such exchange
of services should occur.

NOW, THEREFORE, in consideration of the mutual covenants hereinafter contained
and other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the Parties agree as follows:

(1) Exchange of Legal Services. If the Loveland City Attorney or the Platte River
General Counsel determines, in his or her discretion, that a conflict of interest or other situation
exists which prevents him/her from performing the normal duties of his/her office, said
attorney ("the Requesting Attorney") shall determine whether the subject matter of the
representation would be appropriate for an exchange of legal services under this Agreement. In
making such determination, the Requesting Attorney shall consider the nature and complexity
of the matter at issue; the amount of time which may be required to satisfactorily resolve the
matter, either through litigation or otherwise; the level of special expertise, if any, which may be
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required to competently represent the interests of his or her client(s); and any other factors
which the Requesting Attorney may consider to be relevant. Upon a determination that an
exchange of legal services would be appropriate under this Agreement, the Requesting
Attorney shall so notify the attorney for the other party to this Agreement ("the Responding
Attorney") and request the provision of such legal services.

Upon receipt of any such request, the Responding Attorney shall determine whether such
services may be provided by his/her office without unduly interfering with the Responding
Attorney's ability to perform the normal duties of his/her own office. The Responding Attorney
shall notify the Requesting Attorney within five (5) working days as to whether the request for
legal services can be accommodated. If so, the Responding Attorney may assign any one (1) or
more attorneys in the Responding Attorney's office to provide such services.

(2 Reimbursement of Costs. The party for whom legal services are rendered under
this Agreement ("the Requesting Party") shall reimburse the other party ("the Responding
Party") for all out-of-pocket expenses incurred in rendering the requested legal services. Such
expenses shall include, without limitation, cost of reproducing documents, mileage, long
distance telephone calls, deposition costs and expert witness fees, but shall exclude any
reimbursement for compensation paid by the Responding Party to its attorney or his/her
support staff. Payment of such expenses shall be made within thirty (30) days of the date of
receipt of any billing therefore.

3) Employment Status. Throughout the delivery of the requested legal services, the
Responding Attorney shall represent the interests of the Requesting Party but shall continue to
be employed solely by the Responding Party, and the delivery of such legal services for the
Requesting Party shall be considered to be within the scope of the performance of the
Responding Attorney's duties for and employment by the Responding Party.

4) Indemnification. To the extent permitted by law, the Requesting Party shall
indemnify and hold harmless the Responding Party, its directors, officers, employees and
agents, including without limitation the Responding Attorney, from and against all liabilities,
claims and demands which may arise from the negligent acts or omissions of the Responding
Attorney or any of his or her subordinates, agents or other persons acting under his or her
authority. In addition, the Requesting Party shall indemnify the Responding Party for all costs
and expenses related to defending such liabilities, claims and demands, including, without
limitation, litigation costs and attorneys' fees, whether or not such liabilities, claims or demands
are groundless, frivolous, false or fraudulent. However, the Parties agree that all such liabilities,
claims and demands shall be subject to any notice requirements, defenses, immunities or
limitations to liability that the Requesting Party may have under the Colorado Governmental
Immunity Act (Section 24-10-101, C.R.S., et seq.) and to any other defenses, immunities or
limitations to liability available to the Requesting Party under the law.

<)) Term. The term of this Agreement shall continue for a period of one (1) year
from the date hereof and shall be automatically renewed for successive one (1) year periods
unless terminated by either party. Either party may terminate this Agreement at the close of any
one (1) year period by the giving of written notice of termination to the other party not less than
thirty (30) days prior to the close of the one (1) year period then in effect.
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(6) Assignment. This Agreement shall not be assigned by either of the Parties. Any
assignment of this Agreement by either of the Parties shall be deemed null and void.

(7) Governing Law and Venue. This Agreement shall be governed by and enforced
in accordance with the laws of the State of Colorado. In addition, the Parties acknowledge that
there are legal constraints imposed upon Platte River and Loveland by the constitutions,
statutes, rules and regulations of the State of Colorado and of the United States, and imposed
upon Loveland by its Charter and Code, and that, subject to such constraints, the Parties intend
to carry out the terms and conditions of this Agreement. Notwithstanding any other provision
of this Agreement to the contrary, in no event shall either of the Parties exercise any power or
take any action which shall be prohibited by applicable law. Whenever possible, each provision
of this Agreement shall be interpreted in such a manner so as to be effective and valid under
applicable law. Venue for any judicial proceeding concerning this Agreement shall only be in
the District Court for Larimer County, Colorado.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement the day and
year first above written.

PLATTE RIVER POWER AUTHORITY

By:

Brian Moeck, General Manager

APPROVED AS TO FORM:

General Counsel

THE CITY OF LOVELAND, COLORADO

By:

William D. Cahill, City Manager

ATTEST:

City Clerk

APPROVED AS TO FORM:

Assistant City Attorney
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City Council Regular
August 7, 2012

CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL

PROCEDURAL
INFORMATION

CONSENT AGENDA

1. CITY CLERK
Approval of Council Minutes
Motion

2. CITY MANAGER

Meeting

Mayor Gutierrez called the regular meeting of the Loveland City Council to order on the
above date at 6:30 PM.

Roll was called and the following responded: Gutierrez, Farley, Klassen, Trenary, Fogle,
McKean, and Taylor. Councilor Shaffer was absent.

Mayor Gutierrez made the following procedural announcement: Anyone in the audience
will be given time to speak to any item on the Consent Agenda. Please ask for that item
to be removed from the Consent Agenda. ltems pulled will be heard at the beginning of
the Regular Agenda. You will be given an opportunity to speak to the item before the
Council acts upon it. Public hearings remaining on the Consent Agenda are considered
to have been opened and closed, with the information furnished in connection with these
items considered as the only evidence presented. Adoption of the items remaining on the
Consent Agenda is considered as adoption of the staff recommendation for those items.
Anyone making a comment during any portion of tonight's meeting should come forward
to a microphone and identify yourself before being recognized by the Mayor. Please do
not interrupt other speakers. Side conversations should be moved outside the Council
Chambers. Please limit your comments to no more than three minutes.

Mayor Gutierrez asked if anyone in the audience, Council or staff wished to speak on any
of the items or public hearings listed on the Consent Agenda. Councilor Klassen moved
to approve the Consent Agenda. The motion was seconded by Councilor McKean and a
roll call vote was taken with all councilors present voting in favor thereof.

Administrative Action: The minutes from the July 10, 2012 study session and the July 17,
2012 regular meeting were approved.

Appointments to the Boards & Commissions

Motion

Administrative Action:
A motion appointing John Stuart to the Volunteer Firefighters' Pension Board of Trustees

for a term effective until June 30, 2016 was approved.

A motion reappointing John Suess and appointing Chris Kanowitz to the Disabilities
Advisory Commission, each for a term effective until June 30, 2015 was approved.

A motion reappointing Jacquie Elliott and appointing Melody Bettenhausen and Tim
Hitchcock to the Human Services Commission, each for a term effective until June 30,
2015 and appointing Audra Montoya as an Alternate member of the Human Services
Commission for a one year term effective until June 30, 2013 was approved.

A motion to appoint Louise Lucke to the Library Board for a partial term effective until
December 31, 2013 was approved.
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A motion to appoint Bruce Croissant to the Transportation Advisory Board for a partial
term effective until June 30, 2013 was approved.

3. DEVELOPMENT SERVICES

Rezone Property — HP/Agilent Open Space

Ordinance #5697 Quasi-judicial Action: “An ordinance amending Section 18.04.040 of the Loveland
Municipal Code, the same relating to zoning regulations for certain property located in
the amended plat of: the amended plat of CMS Addition and the Fourth South Industrial
Addition, Tract 1 Fourth South Industrial Addition; the amended plat of Tracts 1 and 2
Block 1, Loveland Technological Center First Subdivision, Tract 2, Block 1; the Big
Thompson Industrial Park Second Subdivision, Lot 2, Block 1; the Big Thompson
Industrial Park, Tract 3 and Tract 4; the Fairgrounds First Subdivision, Outlot A; the
Hewlett-Packard Roosevelt Addition, Tract A; the Hewlett-Packard Big Thompson First
Subdivision, Tracts 1 and 2; the Loveland Technological Center First Subdivision, Tract
3; the Second South Industrial Addition, Tract 1; the Third South Industrial Addition,
Tract 2, City of Loveland, County of Larimer, State of Colorado” was approved and
ordered published on second reading.

4. DEVELOPMENT SERVICES

Designation of Ray House/Hauseman House as Historic Landmark

Ordinance #5698 Legislative Action: “AN ORDINANCE DESIGNATING AS A HISTORIC LANDMARK
THE RAY HOUSE/HAUSEMAN HOUSE LOCATED AT 524 NORTH HARRISON
AVENUE IN LOVELAND, COLORADO" was approved and ordered published on second
reading.

5. DEVELOPMENT SERVICES

Drainage and Utility Easement Vacation — Alford Lakes First Subdivision

1stRdg Ord & P.H. Legislative Action: A public hearing was held and “AN ORDINANCE VACATING A
PORTION OF A DRAINAGE AND UTILITY EASEMENT ON LOT 39, BLOCK 1,
ALFORD LAKES FIRST SUBDIVISION, CITY OF LOVELAND” was approved and
ordered published on first reading.

6. DEVELOPMENT SERVICES

Nomination of Milner-Schwarz House for National Register of Historic Places

Resolution #R-52-2012 Administrative Action: Resolution #R-52-2012 authorizing the City Manager to sign an
application nominating the Milner-Schwarz House to the National Register of Historic
Places was approved.

RESOLUTION #R-52-2012

A RESOLUTION AUTHORIZING THE CITY MANAGER TO SIGN AN APPLICATION NOMINATING THE

MILNER-SCHWARZ HOUSE TO THE NATIONAL REGISTER OF HISTORIC PLACES

WHEREAS, the City of Loveland owns the Milner-Schwarz House located at 700 S. Railroad Avenue, Loveland, CO
80537; and

WHEREAS, in 2009, the Milner-Schwarz House was designated as a historic landmark and included in Loveland
Historic Landmark Register, pursuant to Chapter 15.56 of the Loveland Municipal Code; and

WHEREAS, the City has partnered with the Loveland Historic Society to complete stabilization and exterior
renovation of the House and the City and Society would like to have the option to allow people to enter and use the interior of
the House in the future; and


gilbea
Typewritten Text
City Council Regular Meeting
August 7, 2012


City Councll Regular Meeting
August 7, 2012

WHEREAS, the Milner-Schwarz House is located in the Big Thompson flood plain and federal floodplain regulations
do not allow it to be entered or occupied. If the property is listed on the National Register of Historic Places, it could be
exempted from these regulations and its interior spaces could be opened up to the public, if desired; and

WHEREAS, at its regularly scheduled meeting on July 16, 2012, the Historic Preservation Commission adopted a
motion recommending that the City Council authorize preparation and signature of an application nominating the Milner-
Schwarz House to the National Register of Historic Places.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF LOVELAND, COLORADO:
Section 1. That preparation of an application nominating the Milner-Schwarz House to the National Register of Historic
Places (the “Nomination Application”) is hereby authorized.

Section 2. That the City Manager is hereby authorized to approve and execute, on behalf of the City as the owner of the
Milner-Schwarz House, the Nomination Application.

Section 3. That this Resolution shall be effective as of the date of its adoption.

ADOPTED this 7th day of August, 2012.

Cecil A. Gutierrez, Mayor

Attest: Teresa G. Andrews, City Clerk

7. POLICE

Award Contract to Motorola for Communication System for Police Department

Motion Administrative Action: A motion awarding a contract to Motorola Solutions, Inc. in the
amount of $889,517 for the purchase of a Motorola MCC7500 dispatch console system
and authorizing the City Manager to execute the contract was approved.

8. AIRPORT

FAA Grant Awards

Resolution Administrative Action: Resolution #R-53-2012 authorizing the City Manager to execute

the 2012 grant agreements (Project No. 3-08---23-30 and Project No. 3-08-0023-31) with
the Federal Aviation Administration for improvements and equipment acquisitions at the
Fort Collins-Loveland Municipal Airport was approved.
RESOLUTION # R-53-2012
A RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE THE 2012 GRANT AGREEMENTS
(PROJECT NO. 3-08-0023-30 AND PROJECT NO. 3-08-0023-31) WITH THE FEDERAL AVIATION
ADMINISTRATION FOR IMPROVEMENTS AND EQUIPMENT ACQUISITIONS AT THE FORT COLLINS-
LOVELAND MUNICIPAL AIRPORT
WHEREAS, the Cities of Fort Collins and Loveland jointly own and operate the Fort Collins-Loveland Municipal
Airport (the “Airport”); and
WHEREAS, the Cities, by resolution, have adopted the Fort Collins-Loveland Municipal
Airport Master Plan; and
WHEREAS, the Federal Aviation Administration (“FAA") provides grant funding to eligible airports to enable those
airports to pursue, in a timely manner, capital improvements included within an adopted Airport Master Plan; and
WHEREAS, the Cities have applied for and have been offered two FAA capital funding grants that include a
$295,592.00 grant for the purpose of funding the design services for rehabilitating the aircraft parking apron as identified in
the proposed Grant Agreement (Project No. 3-08-0023-30), attached hereto as Exhibit A and incorporated herein by this
reference, and a $234,685.00 grant for the purpose of funding the acquisition of snow removal equipment as identified in the
proposed Grant Agreement (Project No. 3-08-0023-31), attached here to as Exhibit B and incorporated by this reference
(collectively referred to as the “2012 Grant Agreements”); and
WHEREAS, the projects identified in the 2012 Grant Agreement are identified in the Fort Collins-Loveland Municipal
Airport Master Plan as a first priority projects; and
WHEREAS, the matching local funds of ten percent (10%) necessary to accept this grant from the Federal Aviation
Administration have been previously appropriated as part of the Airport’s 2012 budget.
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NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF LOVELAND, COLORADO AS
FOLLOWS:

Section 1. That the 2012 Grant Agreements are hereby approved.

Section 2. That the City Manager is authorized, following consultation with the City Attorney, to modify the
2012 Grant Agreements in form or substance as deemed necessary to effectuate the purposes of this resolution or to protect
the interests of the City.

Section 3. That the City Manager and the City Clerk are hereby authorized and directed to execute the 2012
Grant Agreements on behalf of the City of Loveland.

Section 4. That this Resolution shall take effect as of the date and time of its

ADOPTED this 7th day of August, 2012.

Cecil A. Gutierrez, Mayor

Attest: Teresa G. Andrews, City Clerk

Exhibit A is available in the City Clerk’s Office.

CITY CLERK READ TITLES OF ORDINANCES ON THE CONSENT AGENDA.

CITY COUNCIL
a) Citizens' Reports

Lee Severance, E. 334 Loveland, suggested using citizen volunteers to assist Council by researching issues prior to Council
meetings. He also asked for something to be done about the appearance of the building on 4t Street across from Thompson
Park.

b) Business from Council

Klassen Councilor Klassen talked about the work of the Northern Colorado Water Conservancy
District and the tour he took of the Colorado-Big Thompson Project. He thanked the
NCWCD, Eric Wilkinson and Steve Adams for their work.

Trenary Councilor Trenary congratulated everyone involved with the Gnarly Barley Brewfest at
the Larimer County Fair. He attended the Firestone Service Center opening. He
enjoyed the Larimer County Fair, especially the hot air balloons. He mentioned the
Northern Colorado Technology Transfer Fair recently held in Fort Collins.

Taylor Councilor Taylor mentioned the Sculpture Shows are this weekend and extended thanks
to the Parks and Recreation Department for their work in getting the parks ready.

Fogle Councilor Fogle congratulated Engaging Loveland for last weekend'’s balloon rally. On
August 18, at the Barnes & Noble in Loveland, the Rotary Club will be hosting “Children’s
Reader Day”. The Rotary Club will be at the Sculpture Show selling “ducks” for the duck
race later in the month that raises money for the schools.

Gutierrez Councilor Gutierrez thanked staff for helping to make the Foote Lagoon concerts so
successful. He especially likes the U.S. flag! He also thanked all of the sponsors. He
attended a demonstration by the Police & Fire SWAT teams at the firing range. He
attended a meeting with the Federal Railroad Administration regarding train noise. The
third annual Cajun Boil benefitting the Community Kitchen will be held on September 21,
2012. The Platte River Power Authority Board has selected Jackie Sargent as the new
general manager. He also mentioned the auction on Saturday night benefitting the Artist
Charitable Fund and thanked Firestone Service Center for getting involved so quickly in
supporting the community.
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Farley

McKean

¢) City Manager Report
d) City Attorney Report

REGULAR AGENDA

Meeting

Councilor Farley mentioned the Sculpture in the Park show benefitting the purchase of
artwork for Benson Park, the Loveland Invitational Art Show which is the largest outdoor
sculpture show in the country and the Art in the Park show. All three shows will take
place the weekend of August 11t and 12, He also attended an event sponsored by the
Community Foundation open to all the non-profits in the area. At this event, the Mayor
introduced a movie called “Saving Philanthropy”.

Councilor McKean also took the Colorado-Big Thompson Project tour. He mentioned the
low water levels in Grand Lake. He enjoyed the Larimer County Parade and Fair. He
mentioned the great turnout at Chick Filet on August 1stin support of a local business.

None

None

CONSIDERATION OF ITEMS REMOVED FROM CONSENT AGENDA

9. FINANCE
June 2012 Financial Report
Information Only

10. CITY MANAGER

Investment Report for June 2012

Information Only

Finance Director Brent Worthington introduced this item to Council. The Snapshot
Report includes the City's preliminary revenue and expenditures including detailed
reports on tax revenue, health claims and cash reserves for the five months ending June
30, 2012. The Snapshot Report is submitted for Council review and includes the
reporting of the City's revenue and expenditures including detailed reports on tax
revenue, health claims and cash reserves for the month ending June 30, 2012. Citywide
Revenue (excluding internal transfers) of $105,640,524 is 103.3% of year to date (YTD)
budget or $3,341,827 over the budget. Sales Tax collections are 102.6% of the YTD
budget or $419,501 over budget. Building Material Use Tax is 133.2% of YTD budget, or
$166,167 over budget. Sales and Use Tax collections combined were 104.8% of YTD
budget or $847,232 over budget. When the combined sales and use tax for the current
year are compared to 2011 for the same period last year, they are higher by 7.2% or
$1,249,592. Citywide total expenditures of $93,236,004 (excluding internal transfers) are
78.1% of the YTD budget or $26,113,675 under the budget, in large part due to the
accrual of salaries back to 2011; lower than expected health, unemployment, and
workers compensation claims; and the timing of capital project expenditures.

Executive Fiscal Advisor Alan Krcmarik introduced this item to Council. The budget
estimate for investment earnings for 2012 is $2,729,560. Through June 2012, the
amount posted to the investment account is $1,758,377 including realized gains. Actual
year-to-date earnings are higher than the year-to-date projection by $387,749. Based on
the June monthly statement, the estimated annualized yield on the U.S. agencies and
corporates dropped up to 1.31%, under the annual target rate of 1.7% for 2012.
Reinvestment rates are still near record low levels, much lower than the budget
projection.
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11. CITY MANAGER

Meeting

Mid-Year Review of City Council Goals for 2012

ADJOURNMENT

Respectfully Submitted,

City Manager Bill Cahill introduced this item to Council. The City Council held its Annual
Advance on January 21, 2012 at Group Publishing in Loveland. This annual event is
intended for the Council to set major goals and priorities for the coming year. As follow-
up to the Advance, the Council expressed interest in holding a mid-year review to
evaluate progress. This is that review. The consensus of Council was to move forward
with Staff's recommendation to defer the 287 Business Corridor Plan to next year (2013)
and replace it with the oil and gas item in the 2012 goals and priorities. Councilor Fogle
asked, at some point in the future, to have an estimate of staff's time spent on the oil and
gas item. Discussion occurred about train noise. Staff mentioned the new Region 6
Administrator has agreed to read the City's 2009 Quiet Zones Study. Staff will follow-up
with Region 6.

Having no further business to come before Council, the August 7, 2012
Regular Meeting was adjourned at 8:45 p.m.

Teresa G. Andrews, City Clerk

Cecil A. Gutierrez, Mayor
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Civic Center e 500 East 3" Street o Loveland, Colorado 80537
(970) 962-2346 ¢ FAX (970) 962-2945 ¢ TDD (970) 962-2620

CITY OF LOVELAND
DEVELOPMENT SERVICES DEPARTMENT

City of Loveland

AGENDA ITEM: 12

MEETING DATE: 8/21/2012

TO: City Council

FROM: Greg George, Development Services Director
PRESENTER: Greg George

TITLE:

A Statement of Direction describing a general approach for the development of
regulations on oil and gas development in the City, a memorandum presenting the results
of the City Council questionnaire on oil and gas development, and a memorandum from
the City Attorney concerning the regulation of oil and gas activities.

RECOMMENDED CITY COUNCIL ACTION:
Adopt a motion approving the Statement of Direction for the Development of Regulations
on Oil and Gas Development in the City of Loveland (Attachment A).

OPTIONS:
1. Adopt the action as recommended
2. Deny the action
3. Adopt a modified action (specify in the motion)
4. Refer back to staff for further development and consideration
5. Adopt a motion continuing the item to a future Council meeting

DESCRIPTION:

City staff is seeking directions from City Council on how to proceed with the development of
regulations on oil and gas development in the City. City staff has also provided a memorandum
(Attachment B) presenting the results of the City Council Questionnaire on Oil and Gas
Development. The City Attorney has provided a memorandum (Attachment C) analyzing the
City of Greeley’'s oil and gas regulations as compared to the City of Longmont’s, some of which
are now being challenged in the courts by the Colorado Oil and Gas Conservation Commission.
Attached to his memorandum are Greeley’s regulations as found in its code at Chapter 18.56
and a copy of the Commission’s complaint filed in its lawsuit against the City of Longmont.

BUDGET IMPACT:

L] Positive

L1 Negative

Neutral or negligible

SUMMARY:
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In early July 2012, City staff asked City Council members to complete a questionnaire to identify
Council priorities regarding the regulation of oil and gas development within the City.
Questionnaires were received from all eight councilors. Since the City's nine-month moratorium
on oil and gas development went into effect on May 5, 2012, City staff has been researching the
extent to which local municipalities can regulate oil and gas development without those
regulations being pre-empted by State law.

REVIEWED BY CITY MANAGER: /()WM%

LIST OF ATTACHMENTS:

A. Statement of Direction for the Development of Regulations on QOil and Gas Development in
the City of Loveland

B. Results of City Council Questionnaire

C. City Attorney’s Memorandum Comparing Greeley’s Oil and Gas Regulations to Longmont’s
Regulations Being Challenged in the Courts




Statement of Direction for the
Development of Regulations on Oil and Gas Development in the City of Loveland

Generally

City staff will promptly develop an approach to oil and gas regulation which includes regulation by
ordinance, and also incorporates operating agreements to be negotiated with oil and gas companies. Care
will be taken in the drafting of the ordinance to ensure critical health and safety concerns and minimize
impacts of oil and gas on neighbors, while at the same time providing for access to mineral rights and

harmonizing with state law and regulation. The draft ordinance will draw upon the successful experience of
other jurisdictions, and avoid conflicts with state law or regulation that would draw legal challenge from the

State of Colorado.
Regulations by Ordinance

Method: Oil and gas development shall be listed in all City zoning districts as a special review use. This
process requires notification of affected property owners and a neighborhood meeting. The current
provisions for obtaining a special review permit, which provide for ultimate denial of the permit, will be
amended to avoid legal preemption based on an operational conflict.

Standards: The City staff will explore and develop standards in the draft ordinance to address the following

areas:

Closed loop/pitless wastewater disposal systems

Hazardous materials disclosure

Road damage/repair

Odor

Visual Screening

Setbacks (not in excess of those allowable by State law and regulation)
Construction traffic and routing

Safety and spill prevention

. Emergency preparedness plan

10. Fire inspections

©ONDUAWNE

Fees: The draft ordinance shall include the development of a fee structure for permitting to recover City
costs of service, to the extent not in conflict with State law and regulation. These will include System
Impact Fees as well.

Use of Operator Agreements

The City will incorporate into its practice the use of individually negotiated agreements with individual oil
and gas companies, as recommended by the Colorado Oil and Gas Association. These agreements can
result in the application of more stringent standards than might otherwise be preempted by state law, in
addition to the minimum standards mentioned above. The Colorado Oil and Gas Commission will typically
include the requirements of any such agreement as conditions on permits it issues.
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TO: City Council

FROM: Greg George, Development Services Director

DATE: August 21, 2012

RE: Statement of Direction for the Development of Regulations on Qil and Gas

Development in the City of Loveland

Results of City Council Questionnaire

A. INTRODUCTION

This memorandum presents the results of the Council questionnaire on oil and gas development in the City
of Loveland and a general approach for developing such regulations based on the results of the survey and
research by City staff.

B. RESULTS OF QUESTIONAIRE
A copy of the questionnaire is included for reference as Exhibit A.

The results of the questionnaire generally provide two types of information. First, an item receiving a high
number of votes indicates that Council is interested in pursuing that option. To the contrary, an item
receiving a low number of votes, particularly zero, indicates that Council is not interested in pursuing that
option. The following presents the discernible results of the questionnaire.

1. How should Loveland approach the regulation of oil and gas operations?
a. All councilors want the City to adopt some type of regulations to regulate oil and gas
development.
b. The option receiving the majority of votes was to adopt new rules, going as far in the rules as is
legally permissible, but clearly avoiding any rules that would draw legal challenges.
c. The option of adopting stringent new rules which are locally determined, even if it means
risking litigation from the state or the industry received no votes.

2. What represents your views on fees to be charged by the City?
a. The option that City fees should completely recover costs of service received the most votes.
b. The option that no fees be charged received no votes.
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Should the City play a role in inspecting oil and gas operations?
a. The results were inconclusive because all three options received the same number of votes.

What areas are you particularly interested in regulating?
a. The following areas of regulation received the highest majority of votes:
i.  Closed loop/pitless wastewater disposal systems
ii. Hazardous materials disclosure
iii.  Road damage/repair
b. The following areas of regulation received the second highest majority of votes:
i.  System impact fee
i. Odor
iii.  Visual Screening
iv.  Setback
v.  Construction traffic and routing
vi.  Safety and spill prevention
vii. Emergency preparedness plan
viii. Fire inspections
ix.  Training and working with local fire personnel
c. Allthe other areas for regulation listed in the survey received some votes.

Narrative comments: The following narrative comments were included in the surveys.

a. We need to get this done ASAP-we are currently restricting the rights of property owners-this
cannot continue!

b. Use MOUs to get these (i.e. fencing, setbacks etc.) | believe we might be able to write our regs
utilizing MOUs to achieve a higher level of cooperative compliance than can be achieved by
detailed regs that might be preempted by state standards.

c. The City should track and review all federal and state legislative initiatives related to oil, gas
and other mineral exploration and extraction processes and policies, vigorously advocating for
protection of citizens form both public safety and private property investment value
perspectives additionally advocating for the sovereignty of home rule and community quality of
life. I'm interested in going as far as we can without raising a substantial risk of litigation.

d. The extent to which we can follow the lead of Greeley—the areas where there is a clear
example but also vigorously following the conditions of the approval process. The best path
forward in this would seem to me to be a close analysis of the Greeley process and an honest
investment in the conditions of the approval process. We must do all we are allowed through
the LGD process in a cooperative manner.

e. There should be a balance between industry’s R.0.l. and City’s cost recovery. We should
enforce things we are by law allowed to enforce. Our local government agent plays a very
important role here. As Greeley and the OGC have told us, we can regulate “above the ground”
while OGC rules “below the ground.” Our challenge is to draw our regulations pertaining to
“above the ground” as tight as possible, brushing up, but carefully not exceeding, state OGC
regs. We must not be perceived as attempting to prohibit by regulation. In this regard, we
would be foolish to not benefit from the vast experience of our Greeley friends. Simply stated,
we should regulate, within reason, what we are allowed by law to regulate, and avoid attempts
of citizens desire to prohibit.
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C. GENERAL APPROACH FOR DEVELOPMENT OF REGULATIONS

1. Questionnaire: The results of the questionnaire provide valuable direction from City Council on the
desire to adopt regulations that go as far as legally permissible to protect the health, safety and
welfare of Loveland citizens, while clearly avoiding any regulations that would draw legal
challenges. The results also give City staff an idea of what areas of regulation are most important
to City Council. The narrative comments identify other values and approaches that will be taken
into account by City staff.

2. Minimum Standards: The general approach recommended by City staff is to explore a wide range
of regulations considered necessary to protect the health, safety and welfare of Loveland citizens,
but avoiding those regulations that would likely be preempted by State law. The resulting areas for
regulation would be presented to City Council as minimum supplemental standards applicable to all
applications for oil and gas development.

3. Operators Agreements: The Colorado Oil and Gas Association strongly recommends that local
municipalities negotiate with individual oil and gas companies to develop operator agreements.
These agreements can result in the application of more stringent standards than might otherwise
be preempted by state law, in addition to the minimum standards mentioned above. The Colorado
Oil and Gas Commission will typically include the requirements of any such agreement as conditions
on permits it issues.

4. Special Review: City staff is recommending that oil and gas development be listed in all City zoning
districts as a special review use. This process requires notification of affected property owners and
a neighborhood meeting. The current provisions for obtaining a special review permit, which
provide for ultimate denial of the permit, would have to be amended to avoid legal preemption
based on an operational conflict.
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The Challenge:

Problem: In recent years, exploration for oil and gas has increased in Larimer County due to the
discovery of the resources-rich Niobrara formation in this region and the increase use of horizontal
hydraulic fracturing and directional drilling. These factors make it more likely that oil and gas drilling
may occur within, or adjacent to, Loveland city limit. The oil and gas industry is regulated by the State
Oil and Gas Conservation Commission.

The potential for oil and gas drilling to occur in close proximity to, or within, residential neighborhoods
has resulted in an increase in citizen concerns. Citizens have requested that City Council explore the
extent to which the City could adopt regulations on the oil and gas industry to mitigate impacts on public
health, safety and welfare. State law prohibits a local municipality from enforcing regulations that would
materially impede or destroy the interest of the state or federal government (“operational conflict”).
Currently, there is no clear rule that establishes what sorts of regulations would or would not create an
operational conflict and, therefore, be pre-empted by the State. Courts have described operational
conflict as an ad-hoc, case-by-case determination. Much depends upon the degree to which the local
regulation can be seen as supplementing and supporting, rather than replacing or attempting to
displace, the state regulation.

Challenge: To develop regulations on the oil and gas industry necessary to protect the health, safety
and welfare of Loveland citizens that would not likely be preempted by state law.

Instructions:

This questionnaire will assist in preparing for an upcoming Study Session. Once completed, the
information will be compiled and presented in combined form for an effective discussion with Council.

Please complete each of the questions as directed below. They include both numerical prioritizations
and open ended comments. We encourage you to write comments to enhance our understanding of
your responses or add information that was not available as a selection. If additional space is needed,
please use the back of a page or add pages when you return the survey. You do not need to include
your name. Please return this survey to Rochelle Fernley by Friday, July 13, 2012, in the
envelope provided.

Colorado Open Records Act:

Your completed questionnaire arguably constitutes “work product”, which is not subject to public
inspection under the Colorado Open Records Act (“CORA"). However, please keep in mind that it is
always possible that a court could decide otherwise under a CORA records request. Once again, you
are not required to put your name on your questionnaire.
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1. Which of the following most closely resembles your general view on how Loveland should approach
the regulation of oil and gas operations:

DTake no action, leaving our existing regulation in place (recognizing they might not comply with
current law).

D Repeal our existing rules, but adopt no local regulations, instead relying on COGCC regulations
alone.

D Repeal our existing rules and adopt new rules by patterning them after Greeley’s rules,
perhaps with a couple of minor changes.

|:| Repeal our existing rules and adopt new rules by thorough review of other cities; but be guided
primarily by advice from COGCC as to what COGCC thinks is proper.

|:| Repeal our existing rules and adopt new rules by thorough review of other cities; go as far in
the rules as is legally permissible but clearly avoid any rules that would draw legal challenges.

|:| Repeal our existing rules and adopt stringent new rules which are locally determined, even if it
means risking litigation from the state or the industry.

2. If the City issues permits, fees would probably be charged. What represents your views on fees?

DThere should be no fees charged.
|:| Fees should completely recover costs of service.

D Fees should recover some costs, but be within the industry’s ability to pay.

3. Should the City play a role in inspecting oil and gas operations?

|:|We should do fire/safety inspections only.
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|:|We should do general inspections, but no enforcement. Our inspections should be
informational to the operators and the COGCC.

|:|We should do general inspections and enforce with the operators.

4. What areas you are particularly interested in the City regulating?

|:| Use by special review
D Building permit

|:| Fees and charges

] System impact fee (i.e. sewer, water)
L1 capital expansion fees (i.e. streets, fire protection, Law enforcement, general government
[J Stormwater investment fee

L1 Financial security

|:| Aesthetics and neighborhood impacts

1 Noise

Light and glare
Odor

Dust

Security fencing

Visual screening

N I B I A

Setbacks

I:I Construction traffic and routing
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I:I Environmental and health effects

[

Secondary containment facilities

Closed loop/pitless wastewater disposal systems
Air quality monitoring

Water quality monitoring

Safety and spill prevention

Temporary erosion control

Stormwater drainage

Wildlife and habitat

O O o0Oo00go0dgod

Site re-vegetation

] Weed control

I:‘ Road damage/repair

I:I Fire safety

[] Emergency preparedness plan
[ Fire inspections

[l Hazardous materials disclosure

] Training and working with local fire personnel

I:‘ Signs

Please add any other comments you may have.

THANK YOU!
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Office of the City Attorney

Civic Center « 500 East Third Street, Suite 330 ¢ Loveland, CO 80537
(970) 962-2540 « Fax (970) 962-2900 « TDD (970) 962-2620

City of Loveland www.cityofloveland.org
Memorandum
T0: Mayor and City Council
FROM: John Duval, City Attorney J
RE: Comparison of Greeley’s Oil and Gas Regulations to Longmont’s Regulations Being

Challenged in the Courts

DATE: August 14,2012

I. INTRODUCTION

At Council's August 7 meeting, there were some questions asked and a discussion concerning City
staff"s next steps in developing an ordinance to regulate oil and gas activities within the City. Staff
advised Council that at its upcoming August 21 meeting there would be this agenda item
summarizing for Council the results of a survey taken of councilmembers’ preferences concerning
such regulations, together with staff’s proposed “Statement of Direction” for Council’s consideration.

To help Council in evaluating this Statement of Direction, Councilor McKean asked staff to provide
with this agenda item a copy of the City of Greeley's oil and gas regulations as found in its code (the
“Greeley Regulations™) and a copy of the complaint recently filed by the Colorado Oil and Gas
Commission (the “Commission™) against the City of Longmont challenging Longmont’s recently
adopted ordinance enacting oil and gas regulations (the “Longmont Complaint™). The Greeley
Regulations and the Longmont Complaint are attached as Attachments | and 2, respectively.

Councilor McKean also asked for an analysis as to why the Greeley Regulations have been in effect
since 1998 without any legal challenge, while the Commission is now challenging several aspects of
Longmont’s ordinance in the Longmont Complaint. This analysis follows.

II. THE GREELEY REGULATIONS

The Greeley Regulations allow oil and gas activities to occur in all of Greeley’s zone districts as a
use subject to Greeley's use-by-special-review process. Greeley’s special review process is very
similar to Loveland’s in that both processes apply the general criterion of whether the proposed use is
compatible with surrounding land uses and, to the extent not, allow for the imposition of conditions
through the special review process to mitigate negative impacts to the surrounding uses. These
conditions are usually imposed to mitigate the proposed use’s negative impacts related to traffic,
noise, aesthetics and protection of the environment. Both cities also impose in their respective codes
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a variety of specific requirements, such as detailed standards for parking, landscaping, setbacks and
other standards regulating similar aspects of development. Relating to these specific requirements
and detailed standards, in 1998 Greeley’s city council enacted in Chapter 18.56 of its code a number
of specific regulations and standards governing oil and gas activities to be used as part of its special
review process.

In its Chapter 18.56, Greeley regulates oil and gas activities in the following eighteen ways:

e Minimum setbacks for oil and gas facilities;

e Oil and gas activities in floodplains;

¢ Disposal of wastes from oil and gas exploration and production;
Seismic exploration for oil and gas;

Signage;

Access roads to oil and gas facilities;

Noise;

Visual impacts;

Safety impacts;

Wildlife impacts;

Reclamation of oil and gas sites;

Abandonment and plugging of oil and gas wells;

Fencing of oil and gas facilities;

Elimination of fire hazards;

Adequate blowout preventers;

Monumenting of plugged and abandoned oil and gas wells;
Building permits as required by Greeley’s building and fire codes; and
City inspections.

Arguably, some of these areas of regulation, such as the minimum setbacks, are in operational
conflict with the Commission’s regulations and, as a result, are preempted by state law. This brings
us, therefore, to Councilor McKean's question as to why the Greeley Regulations have not been
challenged in the courts since their enactment in 1998.

To answer this question fully would require more thorough research and investigation than [ have
done to prepare this memorandum. Such research and investigation would most importantly include a
discussion with the oil and gas companies currently operating in Greeley and with Greeley’s staff to
see why they think there have been no legal challenges. It is likely that the manner in which Greeley
staff has administered, interpreted and enforced the Greeley Regulations has been as big a factor as
the wording of the Greeley Regulations themselves. Stated differently, even if the letter of the law in
the Greeley Regulations is arguably preempted by state law, oil and gas operators in Greeley have
apparently been happy with and accepted the way in which Greeley city staff has administered,
interpreted and enforced the Greeley Regulations.

This said, in several regulatory areas the Greeley Regulations have either essentially adopted the
Commission’s regulations or expressly provided that the Greeley Regulations will be deemed
superseded by the Commission’s regulations to the extent that there is a conflict between them.

-2
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Greeley has clearly done this to reduce the likelihood of a legal challenge to the Greeley Regulations.
There are six regulatory areas where this is the case in the Greeley Regulations, and they are:

Minimum setbacks for oil and gas facilities;

Disposal of oil and gas exploration and production wastes;

Seismic exploration for oil and gas;

Signage;

Reclamation of oil and gas sites; and

Abandonment and plugging of oil and gas wells, except for some requirements for notice to
the Greeley Fire Authority before abandonment and plugging operations begin.

The remaining twelve areas addressed in the Greeley Regulations are not limited in their application
by similar references to the Commission’s regulations, and they are:

Oil and gas activities in floodplains;

Access roads to oil and gas facilities;

Noise;

Visual impacts;

Safety impacts;

Wildlife impacts;

Fencing of oil and gas facilities;

Elimination of fire hazards;

Adequate blowout preventers;

Monumenting of plugged and abandoned oil and gas wells;
Building restrictions as required by Greeley’s building and fire codes; and
City inspections.

You will see in the following analysis of the Longmont Complaint, that a few of these remaining
twelve areas are challenged in the Longmont Complaint by the Commission as being preempted by
state law.

III. THE LONGMONT COMPLAINT

This past July 17, Longmont’s city council adopted an ordinance to regulate oil and gas activities in
Longmont. In the Longmont Complaint, filed in Boulder District Court on July 30, the Commission
challenges as being preempted by state law the following eight aspects of the Longmont ordinance:

Requirement that oil and gas facilities be consolidated on multi-well sites and that directional
and horizontal drilling techniques be used;

Minimum setback requirements with regard to water bodies, stream corridors, riparian areas,
wildlife and wildlife habitats;

Requirement that oil and gas facilities comply with Longmont’s wildlife habitat and species
protection code provisions;

Ban on oil and gas well surface operations and facilities in Longmont’s residential zone
districts;

Requirement that oil and gas operators provide full, but confidential, disclosure to the city of
all the hazardous materials they transport on any Longmont roadway;
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¢ Visual mitigation conditions imposed on Longmont’s oil and gas well permits to require use
of low profile tanks and/or “minor” relocation of facilities to less visible location;

e Requirements that oil and gas operators perform more water sampling than required by the
Commission’s regulations and that the operators submit a water quality monitoring plan to
the city for its review and approval; and

e QOil and gas operators required to follow city process to adjudicate operational conflicts
between the requirements of Longmont’s ordinance and state law.

As you can see, while the Greeley Regulations purport to regulate wildlife and visual impacts,
Greeley has not been challenged in these regulatory areas but Longmont now is in the Longmont
Complaint. This further suggests that Greeley’s success in administering the Greeley Regulations
without a legal challenge may have as much to do with how Greeley has administered, interpreted
and enforced the Greeley Regulations than with how they are written.

IV.  CONCLUSION

Greeley's apparent strategy in drafting and enforcing the Greeley Regulations so as to avoid
operational conflicts with the Commission’s regulations, has obviously been successful in avoiding
legal challenges. Longmont, on the other hand, seems to be pursuing a different strategy. Based on
my legal research, the challenged Longmont regulations that are least likely to survive are those
which, on their face, appear to be in clear operational conflict with the Commission’s regulations.
They are: (1) the requirements for consolidated multi-well sites and directional and horizontal
drilling; (2) the minimum setbacks from water bodies and wildlife habitats; (3) the ban on oil and gas
surface operations and facilities in residential zoning districts; and (4) the requirements for operators
to perform more water sampling than required by the Commission’s regulations and for the submittal
of a water quality monitoring plan to the city for its review and approval. The legal survivability of
the other four regulations challenged in the Longmont Complaint will depend on whether the
evidence presented at trial in the lawsuit will support a finding by the court that the regulations can
be interpreted and applied in such a way so as to avoid an operational conflict with the Commission’s
regulations. If the trial court cannot make this finding for any of these other four regulations, they
will also not survive legal challenge.

Please let me know if you have any questions about this memorandum.

JRD/Ims
Attachments

ec: Bill Cahill, City Manager
Greg George, Development Services Director
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AT TACHMEN I1

Chapter 18.56
Oil and Gas Operations
18.56.010 Purpose and intent.

The purpose of this Chapter is to protect and promote the health, safety, morals, convenience, order, prosperity and
general welfare of the present and future residents of the City. It is the City's intent by enacting these regulations to
facilitate the development of oil and gas resources within the City while mitigating land use conflicts between such
development and existing as well as proposed land uses. It is recognized that, under Colorado law, the surface and
mineral estates are separate and distinct interests in land and that one (1) may be severed from the other. Owners of oil
and gas interests have certain legal rights and privileges, including the right to use that part of the surface estate
reasonably required to extract and develop their subsurface oil and gas interests, subject to compliance with the provisions
of these regulations and any other applicable statutory and regulatory requirements. The State has a recognized interest in
fostering the efficient development, production and utilization of oil and gas resources and particularly in the prevention
of waste and protection of the correlative rights of common source owners and producers to a fair and equitable share of
production profits. Similarly, owners of the surface estate have certain legal rights and privileges, including the right to
have the mineral estate developed in a reasonable manner and to have adverse land use impacts upon their property,
associated with the development of the mineral estate, mitigated through compliance with these regulations. Local
governments have a recognized, traditional authority and responsibility to regulate land use within their jurisdiction,
including use for oil and gas drilling. These regulations are intended as an exercise of this land use authority. Should it
be established by competent evidence that a proposed oil or gas facility cannot be operated in compliance with these
regulations, land use approval for such a facility may be denied. Such denial may be appealed as provided for in Chapter
18.24, Appeals. (Ord. 27, 1998 §1)

18.56.020 General provisions.

(a) The provisions in this Chapter shall apply to all oil and gas exploration and production operations proposed or
located on surface property within the City limits.

(b) All oil and gas exploration and production operations shall require use by special review approval as provided in
Chapter 18.20 and should be referred to for further information on the use by special review process.

18-297
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(¢) Where provisions in this Chapter are in conflict with other provisions of this Code, the more restrictive, or that
provision which results in the higher standard, shall apply.

(d) Exceptions to City provisions of this Chapter may be granted by the Planning Commission as part of the approval
of the use by special review only if the owner or operator demonstrates by a preponderance of evidence that the exception
or waiver is necessary to prevent waste or protect correlative rights and can provide equivalent mitigation measures for
the standards waived. Decisions of the Planning Commission may be appealed to the City Council as provided in Chapter
18.24, Appeals. (Ord. 27, 1998 §1)

18.56.030 Definitions.

(a) All terms used herein that are defined in the Act or in Oil and Gas Conservation Commission regulations and are
not otherwise defined in Subsection (b) below shall be defined as provided in the Act or in such regulations. All other
words used herein shall be given their usual customary and accepted meaning unless otherwise provided in this Title, and
all words of a technical nature, or peculiar to the oil and gas industry, shall be given that meaning which is generally
accepted in said oil and gas industry.

(b) The words, terms and phrases listed below shall have the following meanings:
Act shall mean the Oil and Gas Conservation Act of the State of Colorado.

Assembly building shall mean any building or portion of building or structure used for the regular gathering of fifty
(50) or more persons for such purposes as deliberation, education, instruction, worship, entertainment, amusement,
drinking, dining or awaiting transport.

Building unit shall mean a building or structure intended for human occupancy. A dwelling unit, every guest room
in a hotel/motel, every five thousand (5,000) square feet of building floor area in commercial facilities and every
fifteen thousand (15,000) square feet of building floor area in warehouses or other similar storage facilities is equal to
one (1) building unit.

Commission or OGCC shall mean the Oil and Gas Conservation Commission of the State of Colorado.
Day, for the sole purpose of this Chapter, shall mean a period of twenty-four (24) consecutive hours.

Director, for the sole purpose of this Chapter, shall mean Director of the Oil and Gas Conservation Commission of
the State of Colorado.

Educational facility shall mean any building used for legally allowed educational purposes for more than twelve
(12) hours per week for more than six (6) persons. This includes any building or portion of building used for licensed
day-care purposes for more than six (6) persons.

High-density area shall be determined at the time the well is permitted on a well-by-well basis, by calculating the
number of occupied building units within the seventy-two-acre area defined by a one-thousand-foot radius from the
wellhead or production facility and shall mean any tract of land which meets one (1) of the following:

a. Thirty-six (36) or more actual or platted building units are within a one-thousand-foot radius, or eighteen (18)
or more building units are within any semi-circle of the one-thousand-foot radius, at an average density of one (1)
building unit per two (2) acres. If platted building units are used to determine density, then fifty percent (50%) of
said platted units shall have building units under construction or constructed;

b. An educational facility, assembly building, hospital, nursing home, board and care facility or jail is located
within one thousand (1,000) feet of a wellhead or production facility; or

c. If a designated outside activity area is within one thousand (1,000) feet of a wellhead or production facility,
the area may become high density upon application and determination by the OGCC.

Hospital, nursing home, board and care facilities, for the sole purpose of this Chapter, shall mean buildings used for
the licensed care of more than five (5) in-patients or residents.
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Inspector, City shall mean any person designated by the City Manager or by the Manager's designee, who shall have
the authority to inspect a well site to determine compliance with this Chapter and other applicable ordinances of the
City.

Jail shall mean those structures where the personal liberties of occupants are restrained, including but not limited to
mental hospitals, mental sanitariums, prisons and reformatories.

Local government designee shall mean the office designated to receive, on behalf of the local government, copies of
all documents required to be filed with the local governmental designee pursuant to the rules of the OGCC.

Mineral owner shall mean any person having title or right of ownership in subsurface oil and gas or leasehold
interest therein.

Operating plan shall mean a general plan which describes an oil and gas exploration and production facility
identifying purpose, use, typical staffing pattern, seasonal or periodic considerations, routine hours of operation, source
of services/infrastructure, any mitigation plans and any other information related to regular functioning of that facility.

Operator shall mean the person designated by the owner or lessee of the mineral rights as the operator and so
identified in Oil and Gas Conservation Commission applications.

Production facilities shall mean all storage, separation, treating, dehydration, artificial lift, power supply,
compression, pumping, metering, monitoring, flow lines and other equipment directly associated with oil wells, gas
wells or injection wells.

Sidetracking shall mean entering the same wellhead from the surface, but not necessarily following the same well
bore, throughout its subsurface extent when deviation from such well bore is necessary to reach the objective depth
because of an engineering problem.

Surface owner shall mean any person having title or right of ownership in the surface estate of real property or
leasehold interest therein.

Twinning shall mean the drilling of a well adjacent to or near an existing well when the well cannot be drilled to the
objective depth or produced due to an engineering problem, such as a collapsed casing or formation damage.

Well shall mean an oil or gas well, a hole drilled for the purpose of producing oil or gas, or a well into which fluids
are injected.

Well site shall mean the areas which are directly disturbed during the drilling and subsequent operation of, or
affected by production facilities directly associated with, any oil well, gas well or injection well.

Wellhead shall mean the mouth of the well at which oil or gas is produced. (Ord. 27, 1998 §1)
18.56.040 Well and production facility setbacks.

(a) In all areas of the City, except for flow lines, transmission lines and power supply lines and as provided for in
Subsection (b) below, the following shall apply:

(1)  All wellheads, production tanks and/or associated on-site production equipment shall be set back at least one
hundred fifty (150) feet or one and one-half (1'%2) times the height of the derrick, whichever is greater, to any public
road or private road built to City standards, platted right-of-way, built trail, parking lot, major aboveground utility or
rail line.

(2) Low-density areas. At the time of initial drilling of the well, any wellhead or production tanks and/or
associated on-site production equipment shall be located not less than one hundred fifty (150) feet from any occupied
building.

(3) High-density areas.

a. At the time of initial drilling of the well, the wellhead location shall be not less than two hundred (200) feet
from any occupied building, and not less than three hundred fifty (350) feet from any educational facility, assembly



building, hospital, nursing home, board and care facility or jail in those areas which are high-density areas, as
defined in Subsection 18.56.030(b) above, or outdoor activity area as designated by the State.

b. At the time of initial installation, production tanks and/or associated on-site production equipment shall be
located not less than two hundred (200) feet from any occupied building and not less than five hundred (500) feet
from an educational facility, assembly building, hospital, nursing home, board and care facility, jail or State-
designated outdoor activity area. Said five-hundred-foot setback shall be decreased to the maximum achievable
setback if five hundred (500) feet would extend beyond the area on which the operator has a legal right to place or
construct such facilities.

(b) Where compliance with OGCC spacing rules, regulations or orders makes it impossible for the applicant to meet
the setbacks stipulated in Subsection (a) above, the applicant may not be required to fully meet the above described
setbacks. Approval must first be obtained from the OGCC before the applicant may seek relief from the City. The
applicant shall, however, meet the setbacks to the maximum extent possible within the OGCC spacing regulations and
may be required to implement special mitigation measures as described herein.

(c) If the OGCC approves a waiver as provided for in Subsection (b) above, the City may attach conditions, provided
that such conditions can provide equivalent mitigation measures for the standards waived. (Ord. 04, 2008 §5; Ord. 4,
2006 §1; Ord. 27, 1998 §1)

18.56.050 Flood plain restrictions.

The well and tank battery shall comply with all applicable federal, state and local laws and regulations when located in
a flood way or a one-hundred-year flood plain area.

(1) All equipment at production sites located within a one-hundred-year flood plain shall be anchored as necessary
to prevent flotation, lateral movement or collapse or shall be surrounded by a berm with a top elevation at least one (1)
foot above the level of a one-hundred-year flood.

(2) Any activity or equipment at any well site within a one-hundred-year flood plain shall comply with the Federal
Emergency Management Act and shall not endanger the eligibility of residents of the City to obtain federal flood
insurance. (Ord. 27, 1998 §1)

18.56.060 Disposal of drilling mud and exploration and production waste.

All exploration and production waste, including drilling mud or other drilling fluids, shall be stored, handled,
transported, treated, recycled or disposed of in accordance with OGCC regulations, to prevent any significant adverse
environmental impact on air, water, soil or biological resources. (Ord. 27, 1998 §1)

18.56.070 Seismic operations.

All persons shall comply with all Commission rules with respect to seismic operations. Seismic operations shall occur
within the City only between the hours of 7:00 a.m. and 7:00 p.m. In addition, the owner or operator shall provide a
notice of intent to conduct seismic exploration at least seven (7) days prior to commencement of the data recording
operations to the Community Development Director and the Fire Chief. Said notice shall include the following:

(1) Method of exploration;

(2) Map showing the proposed seismic lines, at a scale at least one-half (/%) inch to the mile;

(3) Name and permanent address of the seismic contractor; and

(4) The name, address and telephone number of the seismic contractor's local representative. (Ord. 27, 1998 §1)
18.56.080 Signage.

The well and tank battery owner or operator shall comply with all OGCC rules with respect to signage. In addition, the
owner or operator shall maintain all signs in readable condition. Signs shall comply with Chapter 18.54, Signs, and the
Uniform Fire Code, as adopted by the City, except when any variations from these codes are required by OGCC
regulations. (Ord. 27, 1998 §1)
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18.56.090 Access roads.

All roads used to access the tank battery and wellhead shall be constructed to accommodate local emergency vehicle
access requirements and be maintained in a reasonable condition according to the following standards:

(1) Tank battery access roads. Access roads to tank batteries shall, at a minimum, be:

a. A graded gravel roadway at last twenty (20) feet wide and with a minimum unobstructed overhead clearance
of thirteen (13) feet six (6) inches, having a prepared subgrade and an aggregate base course surface a minimum of
six (6) inches thick compacted to a minimum density of ninety-five percent (95%) of the maximum density
determined in accordance with generally accepted engineering sampling and testing procedures approved by the
Public Works Department. The aggregate material, at a minimum, shall meet the requirements for Class 6,
Aggregate Base Course as specified in the Colorado Department of Transportation's "Standard Specifications for
Road and Bridge Construction," latest edition. This standard may be waived by the Public Works Department and
the Fire Chief for good cause and if the spirit and intent of this Section are otherwise met.

b. Graded so as to provide drainage from the roadway surface and constructed to allow for cross-drainage of
waterways (i.e., roadside swells, gulches, rivers, creeks, etc.) by means of an adequate culvert pipe. Adequacy of
the pipe shall be subject to approval of the Public Works Department.

c. Maintained so as to provide a passable roadway meeting the requirements of Subsection (1)a above at all
times.

(2) Wellhead access roads. Access roads to wellheads shall, at a minimum, be:

a. A graded dirt roadway at least twenty (20) feet wide and with a minimum unobstructed overhead clearance of
thirteen (13) feet, six (6) inches, compacted to a minimum density of ninety-five percent (95%) of the maximum
density determined in accordance with generally accepted engineering sampling and testing procedures approved by
the Public Works Department.

b. Graded so as to provide drainage from the roadway surface and constructed to allow for cross-drainage of
waterways (i.e., roadside swells, gulches, rivers, creeks, etc.) by means of an adequate culvert pipe. Adequacy of
the pipe shall be subject to approval of the Public Works Department.

c. Maintained so as to provide a passable roadway meeting the requirements of Subsection (2)a above at all
times.

(3) Ifawell site falls within a high density area at the time of construction, all leasehold roads shall be constructed
to accommodate local emergency vehicle access requirements and shall be maintained in a reasonable condition.

(4) All tank battery and wellhead access roads which intersect a paved City street or alley shall be paved to
standards determined by the Public Works Director from the existing paved roadway to the edge of the public right-of-
way. Such standards shall protect public streets, sidewalks and curb and gutters. No mud or gravel, except minor and
nominal amounts, shall be carried onto City streets or sidewalks. If mud or gravel is carried onto City streets or
sidewalks, the owner or operator shall ensure that the streets are promptly cleaned. With the permission of the Director
of Public Works, the owner or operator may make arrangements for the Public Works Department to clean the streets
at the sole cost of the owner or operator.

(5) No public facilities such as curbs, gutters, pavement, water or sewer lines, etc., shall be damaged by vehicles
entering or leaving the site. In the event of damage, the owner and operator, jointly and severally, shall indemnify the
City for any reasonable repair costs. (Ord. 27, 1998 §1)

18.56.100 Compliance with environmental requirements.

(a) Operators shall conform to all current City, county, state and federal regulations and standards concerning air
quality, water quality, odor and noise.

(b) All City sanitation and environmental standards shall be met.



(c) All surface trash, debris, scrap or discarded material connected with the operation of the property shall be removed
from the premises or disposed of in a legal manner. (Ord. 27, 1998 §1)

18.56.110 Environmental impacts and mitigation.
(a) Noise impacts and mitigation.

(1) State law and regulations concerning noise abatement (Title 25, Article 12, C.R.S.) shall apply to all
operations, together with applicable local government ordinances, rules or regulations.

(2) Exhaust from all engines, motors, coolers and other mechanized equipment shall be vented in a direction away
from all buildings certified or intended for occupancy, to the extent practicable.

(3) Special mitigation measures.

a. Where a well or tank battery does not comply with the required setback or other portions of this Chapter, or
where the well or tank battery is in an area of particular noise sensitivity, such as hospitals, schools and churches,
additional noise mitigation may be required. In determining noise mitigation, specific site characteristics shall be
considered, including but not limited to the following:

1. Nature and proximity of adjacent development (design, location, type);
2. Prevailing weather patterns, including wind directions;

3. Vegetative cover on or adjacent to the site; and

4. Topography.

b. Based upon the specific site characteristics set forth above, nature of the proposed activity and its proximity to
surrounding development and type and intensity of the noise emitted, additional noise abatement measures may be
required. The level of required mitigation may increase with the proximity of the well and well site to existing
residences and platted subdivision lots and/or the level of noise emitted by the well and well site. One (1) or more
of the following additional noise abatement measures may be required:

1. Acoustically insulated housing or cover enclosing the motor, engine or compressor, or other noise
mitigation techniques;

2. Vegetative screen consisting of trees and shrubs;
3. Solid wall or fence of acoustically insulating material surrounding all or part of the facility;

4. Noise management plan identifying and limiting hours of maximum noise emissions, type, frequency and
level of noise to be emitted and proposed mitigation measures;

5. Lowering the level of pumps or tank battery; and
6. Requirements for electric motors only.
(b) Visual impacts and mitigation.

(1) To the maximum extent practical, oil and gas facilities shall be located away from prominent natural features
such as distinctive rock and land forms, river crossings and other landmarks.

(2) To the maximum extent practical, oil and gas facilities shall be located to avoid crossing hills and ridges or
silhouetting.

(3) To the maximum extent practical, the applicant shall use structures of minimal size to satisfy present and
future functional requirements.

(4) Atall times, the applicant shall minimize the removal of existing vegetation.
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(5) To the maximum extent practical, the applicant shall locate facilities at the base of slopes to provide a
background of topography and/or natural cover.

(6) The applicant shall replace earth adjacent to water crossings at slopes at an angle which insures stability for the
soil type of the site, to minimize erosion.

(7) The applicant shall align access roads to follow existing grades and minimize cuts and fills.

(8) Facilities shall be painted as follows:
a. Uniform, noncontrasting, nonreflective color tones, similar to Munsell Soil Color Coding System.
b. Color matched to land, not sky, slightly darker than adjacent landscape.
c. Exposed concrete colored to match soil color.

(9) Storage tanks and other facilities shall be kept clean and well-painted and otherwise properly maintained, so
that signs are legible and all flammable material removed from the site.

(10) Where a well or tank battery does not comply with the required setback or other portions of this Chapter, or in
areas of increased visual sensitivity determined by the City, the applicant shall submit a visual mitigation plan which
shall include but not be limited to one (1) or more of the following standards:

a. Exterior lighting shall be directed away from residential areas or shielded from said areas to eliminate glare.

b. Construction of buildings or other enclosures may be required where facilities create noise and visual impacts
which cannot be mitigated because of proximity, density and/or intensity of adjacent residential land use.

(11) One (1) or more of the following landscaping practices may be required, where practical, on a site specific
basis:

a. Establishment and proper maintenance of adequate ground covers, shrubs and trees.

b. Shaping cuts and fills to appear as natural forms.

c. Cutting rock areas to create irregular forms.

d. Designing the facility to utilize natural screens.

e. Construction of fences or walls, such as woven wood or rock, for use with or instead of landscaping.
(c) Safety impacts and mitigation.

(1) Adequate precautions shall be taken and necessary wellhead safety devices used at all times during the
drilling, completion, recompletion, reworking, production, repair and maintenance of the well.

(2) Adequate fire-fighting apparatus and supplies, approved by the Fire Authority or appropriate fire district, shall
be maintained on the drilling site at all times during drilling, completion and repair operations. All machinery,
equipment and installations on all drilling sites within the City limits shall conform with such requirements as may be
issued by the Fire Authority or appropriate fire district.

(3) Any well located less than three hundred fifty (350) feet from an occupied building or in high density areas
shall be equipped with blowout preventers during drilling.

(d) Wildlife impacts and mitigation.

(1) When one (1) or more wells or tank batteries are located within sensitive areas as identified on the City's Areas
of Ecological Significance Map, the applicant shall consult with the Division of Wildlife and the City to obtain
recommendations for appropriate site specific and cumulative impact mitigation procedures.



(2) In lieu of a site specific mitigation review for each well and well site, the applicant may submit to the
Community Development Director a multi-site plan addressing cumulative impacts to wildlife from the estimated total
number of facilities planned in the same area and including areas within the Long-Range Expected Growth Area, if at
least one (1) proposed well site is in the City. (Ord. 27, 1998 §1)

18.56.120 Recordation of flow lines.

All flow lines, including transmission and gathering systems, shall have the legal description of the location recorded
with the County Clerk and Recorder within thirty (30) days of completion of construction. Abandonment of any flow
lines shall be recorded with the County Clerk and Recorder within thirty (30) days after abandonment. (Ord. 27, 1998 §1)

18.56.130 Reclamation.

The operator shall comply with all Commission rules with respect to site reclamation. The OGCC Dirill Site
Reclamation Notice shall be filed with the City at the same time it is sent to the surface owner. (Ord. 27, 1998 §1)

18.56.140 Abandonment and plugging of wells.
(a) The operator shall comply with all OGCC rules with respect to abandonment and plugging of wells.

(b) Operators of wells which are to be abandoned upon the completion of drilling and not be put into production shall
notify the Fire Authority not less than two (2) hours prior to commencing plugging operations.

(c) Operators of formerly producing wells shall notify the Fire Authority not less than two (2) working days prior to
removing production equipment or commencing plugging operations.

(d) The operator shall provide copies of all OGCC plugging and abandonment reports to the City at the same time they
are filed with the OGCC. (Ord. 27, 1998 §1)

18.56.150 Operations in high density areas.

In addition to setbacks as required in Subsection 18.56.040(a)(2), the following provisions shall apply to high density
areas:

(1) At the time of initial installation, if a well site falls within a high density area, all pumps, pits, wellheads and
production facilities shall be adequately fenced to restrict access by unauthorized persons. For security purposes, all
such facilities and equipment used in the operation of a completed well shall be surrounded by a fence six (6) feet in
height, of noncombustible material and which includes a gate which shall be locked.

(2) Any material not in use that might constitute a fire hazard shall be placed a minimum of twenty-five (25) feet
from the wellhead, tanks and separator. Within ninety (90) days after a well is plugged and abandoned, the well site
shall be cleared of all nonessential equipment.

(3) Adequate blowout prevention equipment shall be provided for drilling operations and well servicing
operations.

(4) The operator shall identify the location of plugged and abandoned wells with a permanent monument which
shall include the well number and date of plugging inscribed on the monument.

(5) Where possible, operators shall provide for the development of multiple reservoirs by drilling on existing pads
or by multiple completions or commingling in existing well bores. (Ord. 27, 1998 §1)

18.56.160 Building permits.

Building permits shall be obtained as required by the City's adopted Building and Fire Codes and all other applicable
codes and regulations then in effect. (Ord. 27, 1998 §1)
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18.56.170 Requirements and procedures.

(a) Within all zone districts, it shall be unlawful for any person to drill a well, reactivate a plugged or abandoned well,
or perform initial installation of accessory equipment or pumping systems unless a use by special review permit has first
been granted by the City in accordance with the procedures in Chapter 18.20 and those prescribed herein. The initial use
by special review permit shall allow any twinning, sidetracking, deepening, recompleting or reworking of a well and
relocation of accessory equipment or gathering and transmission lines so long as all applicable regulations of this
jurisdiction and the State are met. If any twinning, sidetracking, deepening, recompleting or reworking of a well, or
relocation of accessory equipment or gathering and transmission lines occurs, then the operator shall submit a revised site
plan to the City depicting any changes from the approved special review permit. After review of the revised site plan, the
City shall issue a Notice to Proceed as provided in Section 18.56.200.

(b) In recognition of the potential impacts associated with oil and gas drilling and well operation in an urban setting,
all wells and accessory equipment and structures may be subject to inspections by the City at reasonable times to
determine compliance with all applicable regulations, the Uniform Fire Code, as adopted by the City, the Uniform
Building Code, as adopted by the City and other applicable City ordinances and regulations. (Ord. 27, 1998 §1)

18.56.180 Site plan application requirements.

(a) An application for a use by special review pursuant to this Chapter and Chapter 18.20 shall be filed with the
Community Development Department and shall include the following information:

(1) City application form and applicable fee.

(2) Copies of all information submitted to the OGCC. In addition, the following information, if not provided in
the materials submitted to the OGCC, shall be provided to the City on one (1) or more plats or maps, drawn to scale,
showing the following information:

a. The proposed location of production site facilities or well site facilities associated with the well in the event
production is established, if applicable. Future development of the resource shall be considered in the location of
the tank battery. Existing tank batteries and transmission and gathering lines within five hundred (500) feet of the
well site shall be shown.

b. The location of layout, including, without limitation, the position of the drilling equipment and related
facilities and structures, if applicable.

¢. True north arrow, scale and plan legend.

d. The following information within a radius of five hundred (500) feet of the proposed well:
1. Existing surface improvements;
2. Existing utility easements and other rights-of-way of record, if any; and
3. Existing irrigation or drainage ditches, if any.

e. The applicant's drainage and erosion control plans for the well site or production site and the area immediately
adjacent to such site, if applicable.

f. Location of access roads.
g. Well site or production site's existing lease boundaries, well name and number.

h. The names of abutting subdivisions or the names of owners of abutting, unplatted property within five hundred
(500) feet of the well site or production site.

i. A title block showing the scale; date of preparation; and name, address and telephone number of the plan
preparer, applicant and operator.



(3) Copies of the vicinity maps as submitted to the OGCC. In addition, the following information, if not provided
in the vicinity map submitted to the OGCC, shall be provided to the City, including a three-mile radius around the
proposed well, showing the following information:

a. Location of all existing water bodies and watercourses, including direction of water flow. This information
shall be submitted on USGS 7.5 minute series or assessor base maps which indicate topographic detail and show all
existing water bodies and watercourses with a physically defined channel within a four-hundred-foot radius of the
proposed well.

b. Location of existing oil and gas wells as reflected in OGCC records. This information shall be submitted on a
map and shall include any and all wells within a one-thousand-foot radius of the proposed location for the well.

c. Location of drill site and access from one (1) or more public roads.

d. Surface and mineral lease ownership within two hundred (200) feet of the wellhead and within four hundred
(400) feet of the wellhead in high-density areas.

(4) Application requirements for narrative. In addition to the site plans and vicinity maps required in Subsections
(2) and (3) above, the application shall include the following:

a. The operator's and surface owner's names and addresses, copies of any required OGCC Form 2 and
designation of agent, if applicable.

b. An operating plan.

c. A list of all permits or approvals obtained or yet to be obtained from local, state or federal agencies other than
OGCC.

d. An emergency response plan that is mutually acceptable to the operator and the Fire Authority or appropriate
fire district that includes a list of local telephone number of public and private entities and individuals to be notified
in the event of an emergency, the location of the well and provisions for access by emergency response entities.

e. A plan for minimizing negative impacts, including but not limited to, noise and vibration levels, air and water
quality, odor levels, visual impacts, wildlife impacts, waste disposal and public safety.

f. A fire protection plan that is mutually acceptable to the operator and the Fire Authority or appropriate fire
district that includes planned actions for possible emergency events and any other pertinent information. Prior to the
application to the City, a proposed fire protection plan and emergency response plan shall be submitted to and
reviewed by the Fire Authority or appropriate fire district.

(b) The process whereby a use by special review request shall be considered by the City shall follow the procedure in
Chapter 18.20. (Ord. 27, 1998 §1)

18.56.190 Application review criteria.

The Planning Commission shall approve an application for a use by special review for a well site if the application
submitted by the applicant conforms to the following requirements:

(1) The site plans for a well site application comply with the requirements of Paragraph 18.56.180(a)(2).

(2) The vicinity maps for a well site application comply with the requirements of Paragraph 18.56.180(2)(3).
(3) The narrative for a well site application complies with the requirements of Paragraph 18.56.180(a)(4).
(4) The well location and setbacks comply with Section 18.56.040.

(5) When applicable, compliance with the provisions for mitigation of environmental impacts as required in
Section 18.56.110.

(6) When applicable, compliance with the provisions for flood plains or flood way required in Section 18.56.050.
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(7) The use by special review for a well site is in compliance with the use by special review criteria in Section
18.20.070. (Ord. 4, 2006 §1; Ord. 27, 1998 §1)

18.56.200 Notice to proceed.

Prior to commencement of construction, drilling, redrilling or enhanced recovery operations for which a use by special
review has been previously granted, a "Notice to Proceed" shall be obtained from the City. A copy of any necessary state
or federal permit issued for the operation shall be provided to the City. (Ord. 27, 1998 §1)

18.56.210 Inspections.

(a) The operator of any producing oil or gas well within the City shall provide to the Fire Chief proof of insurance and
bonding required by any City, county, state or federal law or regulation and certification of compliance with the
conditions of this Chapter and the Uniform Building and Fire Codes, as adopted by the City, annually.

(b) The holder or agent of the special review permit shall allow inspections by City personnel at any reasonable hour.
Failure to allow inspections for more than ten (10) days shall result in scheduling a special review permit revocation
hearing before the Planning Commission. The Planning Commission's decision on a special review permit revocation
based on failure to allow inspections shall be final.

(c) Any operator of any oil and gas well within the City shall remit to the City an annual inspection fee to cover the
costs which the City incurs for conducting the inspections of oil and gas wells. The fee shall be determined annually by
the City Manager or Manager's designee and shall be based solely on actual costs incurred by the City for inspections.
This fee shall be paid not later than February 1 of the year following that for which the fee is due. Wells which have been
plugged and abandoned are exempt from this fee. (Ord. 27, 1998 §1)

18.56.220 Violation and enforcement.

(a) It shall be unlawful to construct, drill, install or cause to be constructed or installed any oil and gas facility within
the City unless approval has been granted by the City pursuant to this Title. The unlawful drilling or redrilling of any
well or the production therefrom shall constitute a code infraction. The City shall have the right to abate the infraction at
the sole reasonable expense of the operator of the infraction by any means to include but not be limited to:

(1) Injunctive or other civil remedy.
(2) A stop work order by the Community Development Director.
(3) Removal of the nuisance by City personnel or City contractors.

(b) Any person, firm, corporation or legal entity that constructs, installs or uses, or which causes to be constructed,
installed or used, any oil and gas well or well site in violation of any provision of this Chapter shall be subject to the
sanctions for code infractions contained in Chapter 1.33 of this Code and any other sanctions permitted under law. (Ord.
46,2006 §2; Ord. 27, 1998 §1)

Chapter 18.58
Nonconforming Uses, Buildings and Structures

18.58.010 Purpose and intent.

Within the jurisdiction of this Code are lots, structures, buildings, uses and characteristics of uses which were lawful
when established, but which could not be established under current provisions. Such nonconformities may be created at
the effective date of this Code, or as a result of subsequent amendments which may be incorporated into this Code and
may include such nonconformities as land uses, setbacks or landscaping. It is the intent of this Chapter to describe the
conditions under which legal nonconforming uses, buildings and structures may continue. (Ord. 27, 1998 §1)
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Case No.

COMPLAINT FOR DECLARATORY RELIEF

The Colorado Oil and Gas Conservation Commission, by and through the
Office of the Attorney General, files this Complaint for Declaratory Relief and

states:

INTRODUCTION

The Colorado Oil and Gas Conservation Commission (“Commission”) seeks
a declaratory order invalidating portions of City of Longmont (“City”) Ordinance
0-2012-25 (“Ordinance”) as preempted by the Colorado Oil and Gas
Conservation Act (“Act”) and implementing regulations.

P.284


scottl
Typewritten Text
ATTACHMENT 2


P . 285

The development of oil and gas resources is a matter of statewide concern.
Recent amendments to the Act and its implementing regulations preempt the
City from regulating certain aspects of oil and gas operations. Further, the
disputed provisions of the Ordinance are superseded by procedural and
substantive standards supplied by the Commission’s comprehensive regulatory
structure.

The Ordinance states that the disputed provisions relate to “land use” and
are properly subject to local regulation. The Commission disagrees and views
the disputed provisions as relating to the regulation of oil and gas operations
which, if countenanced, will undermine the Commaission’s statutory charge to
foster the responsible development of Colorado’s oil and gas resources in a
manner consistent with protection of public health, safety, and welfare,
including protection of the environment and wildlife resources. Accordingly, the
Commission requests the Court enter an order invalidating the disputed
provisions of the Ordinance as preempted.

PARTIES

1. The Commission is the primary state agency responsible for
regulating oil and gas operations in Colorado. The Commission’s office is located
at 1120 Lincoln Street, Suite 801, Denver, Colorado 80203.

2. The City is a home rule city situated within the Greater Wattenberg
Area as defined by the Rules of Practice and Procedure before the Colorado Oil
and Gas Conservation Commission, 2 Code Colo. Regs. 404-1 (“Commission
Rules”). The City’s office is located at 385 Kimbark St., Longmont, Colorado
80501.

JURISDICTION AND VENUE

3. This Court has subject matter jurisdiction because the events
complained of occurred in Colorado and the resolution of this dispute requires
the application of Colorado law.

4. Venue is proper pursuant to C.R.CIV.P. 98(c) because the City is a
resident of Boulder County.



GENERAL ALLEGATIONS
A. The Commission, its Powers and Duties

5. The Commission is a nine-member citizen body charged with
implementing the Act, the General Assembly’s detailed legislative scheme for
regulating and administering oil and gas operations in the state.

6. Seven of the nine Commissioners are volunteer citizens, appointed
by the Governor, with the consent of the Senate, and selected for their
educational and professional expertise as well as geographic considerations.
The Executive Directors of the Colorado Department of Natural Resources
(“DNR”) and the Colorado Department of Public Health and Environment
(“CDPHE”) fill the other two seats on the Commission. § 34-60-104(2)(a)(I),
C.R.S.

7. The Commission conducts hearings on rules, regulations and orders
at public meetings approximately once a month. The director and a professional
staff of approximately 45 employees carry out day-to-day administration of the
Act.

8. The Commission has jurisdiction over all persons and property,
public and private, necessary to enforce the provisions of the Act, and has the
power to make and enforce rules, regulations, and orders pursuant to the Act, as

well as to do whatever may reasonably be necessary to carry out the provisions
of the Act. §34-60-105, 106, C.R.S.

9. The General Assembly has declared it to be in the public interest to
foster, encourage, and promote the development, production, and utilization of
oil and gas resources in the state consistent with the protection of public health,
safety, and welfare, including protection of the environment and wildlife
resources; to protect the public and private interests against waste of these
natural resources; and to safeguard the coequal and correlative rights of owners
and producers of oil and gas. § 34-60-102, C.R.S.

10. It is the express intent of the General Assembly to “[p]ermit each oil
and gas pool in Colorado to produce up to its maximum efficient rate of
production....” § 34-60-102(1)(b), C.R.S. Further, it is the state policy to
encourage, by every appropriate means, the full development of the state’s
natural resources. § 24-33-103, C.R.S.
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B. The Greater Wattenberg Area

11.  With the exception of approximately one square mile on the western
edge of the City, Longmont is situated in an oil and gas field designated by the
Commission as the Greater Wattenberg Area of the Denver Julesburg Basin
((CGWA’?).

12.  The GWA is located in northeast Colorado, primarily in Weld
County, but extends into Adams, Boulder, Broomfield and Larimer Counties.
The field is approximately fifty miles long and fifty miles wide covering 2,916
square miles.

13.  The GWA is Colorado’s most productive oil and gas field, accounting
for roughly 60% of the state’s oil production and 14% of the state’s natural gas
production annually. The GWA is also Colorado’s most heavily-regulated field.

14. Pursuant to its rulemaking authority under the Act and the State
Administrative Procedures Act, the Commission has enacted field-wide rules
applicable to the GWA. These specific rules pertain to, among other things,
baseline water sampling, well location, spacing and unit designation. See
Commission Rule 318A(I) attached as Exhibit A.

15. “Since the initial Wattenberg Field discovery in 1970, oil and gas
development has continued to increase, with significant ancillary economic
benefits. Commission Rule 318A was initially adopted in April 1998. The rule,
also referred to as The Greater Wattenberg Area Rule [“‘GWA Rule”], was
promulgated in order to facilitate location of wells, and operator access to all
Cretaceous age formations, without need to routinely secure Commission
approval. ... The GWA Rule was driven by intense interest in hydrocarbon
development in the GWA, the complex nature of the tight sands of the GWA, and
the need to mitigate conflicts between mineral rights developers and surface
owners with predictable and reasonably protective rules.” Statement of Basis,
Specific Statutory Authority, and Purpose for August 2011 Amendments to
Commission Rule 318A (available at http://cogcc.state.co.us/).

16.  Effective September 2011, the Commission enacted amendments to
the GWA Rule to address new technologies and practices that promote the
responsible development of oil and gas resources in the GWA. Among other
things, the intent of the recent amendments was to conduct water sampling in
the GWA.
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17. Many of the Ordinance provisions irreconcilably conflict with the
Commission Rules generally, and the GWA Rule specifically. Provisions of the
Ordinance usurp the Commission’s authority and harm its institutional
interests by impairing its ability to fulfill its statutory mandate.

C. 2007 Amendments to the Act

18. The Act was originally passed in 1951 and has been amended
several times. Most recently, the Act was amended in 2007, by House Bills 07-
1298 and 07-1341, codified at §§ 34-60-106 and 34-60-128, C.R.S. (collectively,
the “2007 Amendments”).

19.  Under revised Section 106 of the Act, the Commission was required
to, among other things:

a. “Promulgate rules to establish a timely and efficient
procedure for the review of applications for a permit to drill and
applications for an order establishing or amending a drilling and
spacing unit.” § 34-60-106(11)(a)(I)(A).

b. “Promulgate rules, in consultation with the department
of public health and environment, to protect the health, safety, and
welfare of the general public in the conduct of oil and gas
operations. The rules shall provide a timely and efficient procedure
in which the department has an opportunity to provide comments
during the commission’s decision-making process.” § 34-60-
106(11)(a)(II).

20. Under revised Section 128 of the Act, which is known as the
Colorado Habitat Stewardship Act of 2007, the Commission was required to,
among other things:

a. “[A]ldminister [the Act] so as to minimize adverse
impacts to wildlife resources affected by oil and gas operations.” §
34-60-128(2), C.R.S.

b. “Establish a timely and efficient procedure for
consultation with the wildlife commission and division of wildlife on
decision-making that impacts wildlife resources.” § 34-60-128(3)(a),
C.R.S.
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c. “Implement, whenever reasonably practicable, best
management practices and other reasonable measures to conserve
wildlife resources.” § 34-60-128(3)(c), C.R.S.

d. “Promulgate rules by July 16, 2008, in consultation
with the wildlife commission, to establish standards for minimizing
adverse impacts to wildlife resources affected by oil and gas
operations and to ensure the proper reclamation of wildlife habitat
during and following such operations.” § 34-60-128(3)(d), C.R.S.

21. The 2007 Amendments preempt conflicting local regulations and
provide additional procedural and substantive requirements for the regulation of
oil and gas operations in Colorado. Such statutory amendments demonstrate
the General Assembly’s intent that certain aspects of oil and gas regulation are
to be regulated solely by the Commission.

D. The Commission’s 2008 Rulemaking

22. By passing the 2007 Amendments, the General Assembly directed
the Commission to comprehensively update the Commission Rules pursuant to

the State Administrative Procedures Act to specifically protect the environment
and wildlife resources. §§ 34-60-102(1)(a)(I), 128(3)(d), C.R.S.

23. By passing the 2007 Amendments, the General Assembly also
directed the Commission to “[p]Jromulgate rules, in consultation with the
department of public health and environment, to protect the health, safety, and
welfare of the general public in the conduct of oil and gas operations.” § 34-60-
106(11)(a)(IT) (“2008 Rulemaking”).

24.  “A major reason for [2008 Rulemaking] was to address concerns
created by the unprecedented increase in the permitting and production of oil
and gas in Colorado in the past few years.” Statement of Basis, Specific
Statutory Authority, and Purpose for 2008 Amendments to Commission Rules, p.
1.

25.  During the 2008 Rulemaking, the Commission developed new
regulations in collaboration with CDPHE to protect water resources and prevent
degradation of the environment. See Commission Rules 317B and 324A.

26. The Commission also developed extensive new regulations in
collaboration with Colorado Parks and Wildlife (“CPW”). These regulations
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1mpose special operating requirements in all areas, apply additional operating
requirements in sensitive wildlife habitat and restricted surface occupancy
areas, mandate consultation with the CPW in sensitive wildlife habitat, and
require operators to avoid restricted surface occupancy areas where feasible. As
a result of these new regulations, the Commaission consults with the CPW where

appropriate. See Commission Rules 1202-1206 and Commission 1000 Series
Rules.

27.  Eleven counties and two cities were formal parties to the 2008
Rulemaking. The City did not participate.

28. The 2008 amendments to the Commission Rules preempt conflicting
local regulations and provide additional procedural and substantive
requirements for the regulation of oil and gas operations in Colorado. These
rules expand the preemptive effect of the Commission’s regulatory structure and
displace conflicting local regulations.

E. The City’s Regulation of Oil and Gas Operations

29.  On December 20, 2011, the City imposed a 120 day moratorium on
accepting applications for City oil and gas well permits. The moratorium was
set to expire April 17, 2012, but was extended to June 16, 2012.

30. On February 10, 2012, the City released the first draft of its oil and
gas regulations. Shortly thereafter, the director and other members of the
Commission staff met with the City to express the Commission’s concern that
some of the draft regulations were preempted, to explain the Commission’s
regulatory structure and to explore ways in which the Commaission could address
the City’s concerns through the Commission’s existing regulatory program.

31. The City and the Commission discussed opportunities for the City’s
Local Governmental Designee (“LGD”) to influence the Commission’s decision
making by collaborating in the development of Comprehensive Drilling Plans,
receiving advance notice of permit applications submitted to the Commission by
an operator, and requesting “technically feasible and economically practicable
conditions of approval” to Commission permits. Commission Rule 216, 305.b.
and 305.d.

32. In the context of a particular application, if the Commission staff
refuses to impose a condition of approval requested by an LGD, then the LGD
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has a right to petition the entire nine-member Commission to attach the desired
condition of approval under Commission Rule 503.b.(7).C.

33. The City issued numerous drafts of its proposed regulations and, on
each occasion, the Commission expressed its concern that some of the proposed
rules, if adopted, would be preempted.

34. On April 27, 2012, the Commission, through counsel, submitted
written comments on the City’s proposed regulations. Specifically, the
Commission expressed concern that the rules at issue in this complaint were
preempted, including:

a. The City’s claimed right to assess the “appropriateness” of
certain technical oil and gas operation practices and impose additional
conditions as required conditions of approval, including the use of multi-
well sites, directional and horizontal drilling techniques, and relocating
facilities.

b. The City’s per se ban on surface oil and gas operations and
facilities in residential zoning districts.

c. The City’s claimed right to impose water sampling
requirements on GWA operators above and beyond those required by the

Commission’s applicable rule, which requires baseline water sampling in
the GWA. Commission Rule 318A(I).a.(4).

d. The City’s imposition of riparian setbacks on oil and gas
operations which are above and beyond Commission Rules to protect
water resources.

e. The City’s requirement that operators comply with the
habitat and species protection provisions of the Longmont Municipal Code,
even where the code imposes a higher or more restrictive standard than
that imposed by the Commission Rules.

35. The Commission’s concerns were not addressed in the City’s final
draft of its regulations, and on May 8, 2012, the City conditionally approved its
amended oil and gas regulations through a first reading.

36. The second and final reading of the Ordinance was to occur on May
22, 2012. However, on May 21, 2012, the Executive Director of DNR, Mike King,
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wrote a letter to the City stating that a patchwork of local oil and gas
regulations was contrary to the statewide public interest as expressed by the
General Assembly, and that the parties should continue to work together to
coordinate their regulatory efforts and collaborate on ways to ensure that oil and
gas development in the City proceeds in a responsible manner. In response to
Mr. King’s letter, the City delayed the passage of its oil and gas regulations and
extended its moratorium for an additional 45 days.

37. The Ordinance was tabled and the City moratorium extended to
allow time for City staff to meet with the Commission, the Colorado Oil and Gas
Association and TOP Operating Company (“TOP”) to discuss state permitting
procedures and to negotiate agreements between the City and TOP regarding
potential drilling locations on City owned properties as well as TOP’s agreement
to utilize various operating standards desired by the City. The City and TOP
subsequently entered into such agreements which were approved by City
Council on July 17, 2012.

38.  Onduly 17, 2012, the City Council also approved the Ordinance,
attached as Exhibit B, over the Commission’s objection.

39. No possible construction of the disputed provisions of the Ordinance
can be harmonized with the state regulatory regime, and the Ordinance is
superseded by procedural and substantive standards supplied by the
Commission’s comprehensive regulatory process. See Local Government Land
Use Control Enabling Act of 1974, § 29-20-107, C.R.S.

40.  All necessary parties are before the Court pursuant to C.R.CIv.P.
57(), and an actual and justiciable controversy exists between the Commission
and the City regarding the parties’ respective rights to regulate oil and gas
operations.

41. Pursuant to § 13-51-101, C.R.S. et seq., and C.R.C1v.P. 57, this
Court may declare the parties’ respective rights, status and other legal relations.

P.292



P.293

FIRST CLAIM FOR DECLARATORY RELIEF

The City’s Claimed Right to Determine When the Use of Multi-Well Sites
and Directional and Horizontal Drilling Techniques are “Possible or
Appropriate” is Preempted

42. The Commission incorporates the foregoing allegations by reference.

43. The Ordinance infringes on the Commission’s authority to regulate
technical aspects of oil and gas operations by vesting the City with authority to
assess the appropriateness of certain technical oil and gas operations practices
and by imposing such conditions as required conditions of approval, including
the use of multi-well sites, and directional and horizontal drilling techniques:

Multi Well Sites and Directional/Horizontal Drilling: Oil
and gas well operations and facilities will be consolidated on
multi well sites and directional and horizontal drilling
techniques will be used whenever possible and appropriate.
In determining appropriateness, the benefits of
consolidation and the use of directional and horizontal
drilling, such as drilling from outside of a prohibited zoning
district, minimizing surface disturbance and traffic impacts
and increasing setbacks, will be weighed against the
potential impacts of consolidated drilling and production
activities on surrounding properties, wildlife and the
environment.

Ordinance, pp. 12-13.

44. Pursuant to its rulemaking authority under the Act, the
Commission has promulgated a comprehensive set of regulations governing
directional drilling and multi-well sites. Commission Rules 303.c.(3), 318A(I).e,
321, 508.b.(2).B.(v) and 1002.d.

45. Because a Commission permit to drill is a prerequisite to obtaining
a City oil and gas well permit, Ordinance, pp. 9-10, the City’s claimed right to
assess “the benefits of consolidation and the use of directional and horizontal
drilling” undermines the General Assembly’s directive for the Commission to
“[p]romulgate rules to establish a timely and efficient procedure for the review of
applications for a permit to drill and applications for an order establishing or
amending a drilling and spacing unit,” by requiring operators to reengineer
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operations previously analyzed and approved by the Commission’s permitting
staff. § 34-60-106(11)(a)(I)(A), C.R.S.

46. The City has no authority to assess “the benefits of consolidation
and the use of directional and horizontal drilling” or relocate a well previously
permitted by the Commission because the efficient and equitable development
and production of oil and gas resources within the state requires uniform
regulation of the technical aspects of drilling, pumping, plugging, waste
prevention, safety precautions, environmental restoration and location and
spacing of wells.

47. The City’s claimed right to assess “the benefits of consolidation and
the use of directional and horizontal drilling” usurps the Commission’s statutory
authority to, among other things, assess and “[ilmplement, whenever reasonably
practicable, best management practices and other reasonable measures to
conserve wildlife resources.” § 34-60-128(3)(c), C.R.S.

48. The City’s claimed right to assess “the benefits of consolidation and
the use of directional and horizontal drilling” is preempted.

49. The City’s claimed right to assess “the benefits of consolidation and
the use of directional and horizontal drilling” is superseded by the procedural
and substantive requirements of the Act and the Commission Rules.

SECOND CLAIM FOR DECLARATORY RELIEF
The City’s Setback Rules are Preempted
50. The Commission incorporates the foregoing allegations by reference.

51. Efficient and equitable oil and gas production is closely tied to well
location and spacing. Non-uniform or irregular setback rules affect well location
and spacing, and hence, oil and gas production.

52. 01l and gas are found in subterranean pools, the boundaries of
which do not conform to any jurisdictional pattern. As a result, scientific
drilling methods are necessary for the productive recovery of these resources. It
1s necessary to drill wells in a pattern dictated by the pressure characteristics of
the pool, and because each well will only drain a portion of the pool, an irregular
drilling pattern will result in less than optimal recovery and a corresponding
waste of oil and gas.



53.  Pursuant to its rulemaking authority under the Act, the
Commission has promulgated a comprehensive set of regulations governing the
location and spacing of wells and setbacks. See Commission Rules 318, 318A,
and 603.

54. The Commission’s well location, spacing and setback rules are
central to the Commission’s statutory mandate to “[p]rotect the public and
private interests against waste in the production and utilization of oil and gas”
and “[s]afeguard, protect, and enforce the coequal and correlative rights of

owners and producers in a common source or pool of oil and gas.” §§ 34-60-
102(1)(a)(II) and (III), C.R.S.

55. The Commission’s well location, spacing and setback rules also
further the state interest to permit “each oil and gas pool in Colorado to produce
up to its maximum efficient rate of production....” § 34-60-102(1)(b), C.R.S.

56. Non-uniform or irregular location, spacing and setback rules
undermine the Commission’s statutory mandate by resulting in the inefficient
and improper use or dissipation of reservoir energy, the reduction in quantity of
oil or gas ultimately recoverable from a pool, and the abuse of correlative rights.

57. The City’s setback for water bodies incorporates the Longmont
Municipal Code (“LMC”) by reference and imposes a “minimum” setback of 150’
from certain specific stream corridors and riparian areas and imposes a 100’
setback in all other instances. Ordinance, p. 22. The LMC vests the City with
authority to depart from these stated minimum setbacks.

58. The City’s setback for wildlife and wildlife habitat also incorporates
the LMC by reference and imposes an unspecified “development setback from
any important wildlife habitat area, riparian area, or plant species area.”
Ordinance, p. 26.

59. The Commission’s well location, spacing and setback rules further
the Commission’s statutory mandate to “[floster the responsible, balanced
development, production, and utilization of the natural resources of oil and gas
in the state of Colorado in a manner consistent with protection of public health,
safety, and welfare, including protection of the environment and wildlife
resources.” § 34-60-102(1)(a)(I), C.R.S.

60. The Commission Rules do not impose riparian or wildlife setbacks
or buffers in all instances. The Commission has passed numerous regulations
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for the protection of water resources. In addition to the Commission’s technical
regulations meant to ensure wellbore integrity and proper waste management,
Commission Rule 317B provides extensive requirements concerning “Public
Water System Protection” and Commission Rule 324A requires that any
operation shall not degrade air, water, soil or biological resources.

61. During the 2008 Rulemaking, the Commission considered adopting
setbacks for riparian areas, but decided not to because the Commission Rules
already “require operators to reduce adverse impacts on wildlife resources by
using directional drilling where feasible and to avoid or minimize wetland and
riparian impacts and consolidate facilities and rights-of-way to the extent
practicable.” Statement of Basis, Specific Statutory Authority, and Purpose for
2008 Amendments to Commission Rules, p. 71.

62. The City’s setbacks for water bodies and setbacks for wildlife and
wildlife habitat are preempted.

63. The City’s setbacks for water bodies and setbacks for wildlife and
wildlife habitat are superseded by the procedural and substantive requirements
of the Act and the Commission Rules.

THIRD CLAIM FOR DECLARATORY RELIEF

The City’s Wildlife Habitat and Species Protection Rules are Preempted

64. The Commission incorporates the foregoing allegations by reference.

65. The Ordinance infringes on the Commission’s authority to foster the

responsible, balanced development, production, and utilization of the natural
resources of o1l and gas in the state of Colorado in a manner consistent with
protection of public health, safety, and welfare, including protection of the
environment and wildlife resources.

66. The Ordinance requires operators seeking to conduct oil and gas
operations in the City to not only comply with the Commission’s wildlife and
habitat protection rules, but also comply with the City’s municipal code
pertaining to habitat and species protection:

Oil and gas facilities shall comply with federal and state requirements
regarding the protection of wildlife and habitat, including the COGCC
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wildlife resource protection rules, and the provisions of LMC section
15.035.030, ‘Habitat and Species Protection.’

Ordinance, p. 26.

67. Pursuant to its rulemaking authority under the Act, the
Commission has promulgated a comprehensive set of regulations governing the
protection of wildlife and wildlife habitat. See, e.g., Commission Rule 1200-
Series, Protection of Wildlife Resources.

68. LMC § 15.035.030 is intended to go farther than applicable
Commission Rules and expressly states that “[w]hen this section imposes a
higher or more restrictive standard, this section shall apply.”

69. LMC § 15.035.030 imposes extensive additional regulations on
operators seeking to conduct oil and gas operations in the City and provides,
among other things, that:

a. The City planning director shall determine whether the
proposed oil and gas operations are located in an area of “important
plant or wildlife species or important wildlife habitat areas.” In
doing so, the City planning director is required to consult “Colorado
Division of Wildlife habitat maps for Boulder and Weld Counties, as
amended from time to time [and] [o]ther maps or surveys completed
by Boulder or Weld Counties, such as the ‘map of wildlife and plant
habitats, natural landmarks and natural areas’ included in Boulder
County’s comprehensive plan, as amended from time to time.”

b. “All development shall provide a development setback
from any important wildlife habitat area, riparian area, or plant
species area, identified according to this chapter.”

c. “On any site containing important wildlife habitat area
[as determined by the City planning director], the applicant shall
retain a qualified professional to recommend native and adapted
plant species that may be introduced.”

d. “The applicant shall retain a qualified person with
demonstrated expertise in the field and who is acceptable to the
planning director to prepare a species or habitat conservation plan
required by this section.”
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70.  The City’s wildlife habitat and species protection rules are
preempted.

71. The City’s wildlife habitat and species protection rules are
superseded by the procedural and substantive requirements of the Act and the
Commission Rules.

FOURTH CLAIM FOR DECLARATORY RELIEF

The City’s Residential Surface Facilities and Operations Ban Is
Preempted

72. The Commission incorporates the foregoing allegations by reference.

73. The Ordinance provides that “City oil and gas well permits may be
issued for sites within the City excluding oil and gas well surface operations and
facilities in residential zoning districts.” Ordinance, p. 3. The Ordinance does
not define “surface operations and facilities,” but broadly defines “oil and gas
well facility” and “oil and gas well operations.” Id., pp. 31-32.

74.  For purposes of the City’s ban, residential zoning includes not only
current residential areas, but also areas of “planned residential uses.” Id., p. 3.

75. In order to facilitate the location of wells, insure operator access to
oil and gas resources, and minimize surface disturbance, the Commission has
established predetermined GWA “drilling windows.” Commission Rule
318A(I).a. The City’s ban conflicts with these pre-established windows.

76.  The City’s prohibition is preempted because it impairs the
Commission’s statutory mandate to “[p]rotect the public and private interests
against waste in the production and utilization of oil and gas” and “[s]afeguard,
protect, and enforce the coequal and correlative rights of owners and producers
in a common source or pool of oil and gas.” §§ 34-60-102(1)(a)(Il) and (III),
C.R.S.

77. The City’s prohibition is preempted because it undermines the state
interest to permit “each oil and gas pool in Colorado to produce up to its
maximum efficient rate of production....” § 34-60-102(1)(b), C.R.S.

78. The City’s prohibition will have an extraterritorial effect on the
development and production of oil and gas. The City’ ban affects the ability of
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owners of oil and gas in pools that underlie both the City’s residential areas,
including “planned” residential areas, and land outside the City to obtain an
equitable share of production profits in contravention of the Act.

79.  The City’s residential surface facilities and operations ban is
preempted.

80. The City’s residential surface facilities and operations ban is
superseded by the procedural and substantive requirements of the Act and the
Commission Rules.

FIFTH CLAIM FOR DECLARATORY RELIEF
The City’s Chemical Reporting Rule is Preempted
81. The Commission incorporates the foregoing allegations by reference.

82. The Ordinance infringes on the Commission’s authority to foster the
responsible, balanced development, production, and utilization of the natural
resources of oil and gas in the state of Colorado in a manner consistent with
protection of public health, safety, and welfare, including protection of the
environment and wildlife resources.

83. The Ordinance requires operators to provide “full disclosure” of all
hazardous materials that will be transported on any roadway in the City. Such
reports shall be made to the City hazards prevention office and will be “treated
as confidential and will be shared by other emergency response personnel only
on an as needed basis.” Ordinance, pp. 14-15.

84. The City’s chemical reporting rule conflicts with § 34-60-106(1)(e),
C.R.S. and Commission Rules 205 and 205A. Pursuant to the Act, the
Commission has exclusive statutory authority to require operators to maintain
certain books and records, to inspect those records and to require operators to
make “reasonable reports” to the Commission concerning oil and gas operations.
Section 34-60-106(1)(e), C.R.S. excludes the City by omission as an entity
authorized to require reports of oil and gas operations.

85. Under Commission Rules 205 and 205A, operators are required to
compile Materials Safety Data Sheets and chemical inventories for any chemical
products brought to a well site for use downhole during drilling, completion, and
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work-over operations and are required to report chemicals used in hydraulic
fracturing operations.

86. Commission Rules 205 and 205A also authorize the Commission to
immediately obtain any information from vendors, suppliers and operators
necessary to respond to a spill, release or complaint. Commission Rules 205 and
205A also provide protections for information claimed to be a trade secret.

87. Commission Rule 205A, concerning the disclosure and reporting of
chemicals used in hydraulic fracturing operations, was enacted in December
2012 and has been heralded as a national model.

88.  The City’s chemical reporting rule is preempted.

89. The City’s chemical reporting rule is superseded by the procedural
and substantive requirements of the Act and the Commission Rules.

SIXTH CLAIM FOR DECLARATORY RELIEF

The City Visual Mitigation Methods are Preempted

90. The Commission incorporates the foregoing allegations by reference.

91. The Ordinance claims to vest the City with authority to condition
approval of a City oil and gas well permit on an operator’s use of “low profile
tanks [and/or a] minor relocation of the facility to a less visible location....”
Ordinance, pp. 19-20 (“City Visual Mitigation Methods”).

92. The City Visual Mitigation Methods pertain to oil and gas
operations, not land use, and are comprehensively regulated by the Commission
Rules. See, e.g., Commission Rule 804 (Visual Impact Mitigation).

93. The City has no authority to condition the issuance of a City oil and
gas well permit on its imposition of the City Visual Mitigation Methods.

94. The City Visual Mitigation Methods are preempted because they
impair the Commission’s statutory mandate to “[p]rotect the public and private
interests against waste in the production and utilization of oil and gas” and
“[s]afeguard, protect, and enforce the coequal and correlative rights of owners

and producers in a common source or pool of o1l and gas.” §§ 34-60-102(1)(a)(II)
and (IIT), C.R.S.
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95. The City Visual Mitigation Methods are preempted because they
undermine the state interest to permit “each oil and gas pool in Colorado to
produce up to its maximum efficient rate of production....” § 34-60-102(1)(b),
C.R.S.

96. The City Visual Mitigation Methods are preempted.

97. The City Visual Mitigation Methods are superseded by the
procedural and substantive requirements of the Act and the Commission Rules.

SEVENTH CLAIM FOR DECLARATORY RELIEF
The City’s Water Quality Testing and Monitoring Rule is Preempted
98. The Commission incorporates the foregoing allegations by reference.

99. The Ordinance infringes on the Commission’s authority to foster the
responsible, balanced development, production, and utilization of the natural
resources of oil and gas in the state of Colorado in a manner consistent with
protection of public health, safety, and welfare, including protection of the
environment and wildlife resources.

100. The Ordinance provides that operators seeking to conduct oil and
gas operations in the City shall comply with the Commission Rules governing
water well testing procedures and requirements. Ordinance, pp. 22-23.

101. The Commission Rule governing water well testing procedures and
requirements in the GWA, and therefore all but one square mile of the City, is
Commission Rule 318A(I).a.(4), which requires baseline water sampling “prior to
the first well proposed within a governmental section” and provides general
requirements for the selection of the well to be tested and laboratory testing
criteria (the “GWA Water Sampling Rule”).

102. In addition to incorporating the GWA Water Sampling Rule by
reference, the Ordinance goes farther than the applicable Commission Rule by
vesting the City with authority to require, in its sole discretion, additional water
sampling above and beyond the requirements of the GWA Water Sampling Rule.

103. Under the City’s water quality testing and monitoring regime, an
operator must “submit a water quality monitoring plan to the City for review
and approval.” Ordinance, p. 23 (“City Plan”).
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104. The City Plan, at a minimum, must identify the number of wells
needed to establish baseline groundwater quality up-gradient and down-
gradient of the proposed oil and gas operations; constituents to be sampled for;
frequency of sampling; analytical methods to be used; and, proposed frequency of
reporting results to the City and the Commission. Ordinance, p. 23.

105. “Oil and gas well operators shall fund the development and
implementation of the [City Plan] and program for the duration of operations on
the site and for a minimum of five (5) years following completion of operations
and abandonment of the well(s).” Ordinance, p. 23.

106. The City Plan is preempted.

107. The City Plan is superseded by the procedural and substantive
requirements of the Act and the Commission Rules.

EIGHTH CLAIM FOR DECLARATORY RELIEF
The City has no Authority to Adjudicate Operational Conflicts
108. The Commission incorporates the foregoing allegations by reference.

109. The Ordinance requires operators to comply with the disputed
provisions discussed above and claims to enable the City to attach additional
preempted conditions of approval to a City oil and gas well permit even though
an operator is required to have already obtained a Commission permit to drill
“prior to issuance of a City oil and gas well permit.” Ordinance, pp. 9-10.

110. Therefore, in an effort to avoid operational conflicts arising out of
the City’s successive permitting regime, the City has included an “operational
conflicts special exception” waiver process in the Ordinance. Ordinance, pp. 7-8.

111. Under the City’s waiver process, the City shall decide whether an
“operational conflict between the requirements of [the Ordinance] and the
State’s interest in oil and gas development [exists] in the context of a specific
application.” Ordinance, p. 7.

112. If the City “finds, based upon competent evidence in the record, that
compliance with the requirements of [the Ordinance] shall result in an
operational conflict with the state statutory and regulatory scheme, a special
exception to this section may be granted, in whole or in part, but only to the
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extent necessary to remedy the operational conflict.” Ordinance, p. 7 (emphasis
added).

113. The resolution of such a dispute, in the first instance, is for the
District Courts of Colorado, not the City’s “decision making body.” Ordinance,
pp. 7-8. Moreover, if an operational conflict is present, the City regulation must
yield to the state interest.

114. The City’s waiver process vests the ultimate determination in the
City as to whether a conflict exists and, further, places additional requirements
on the applicant where an operational conflict exists instead of simply
precluding the City regulation.

115. Moreover, the Commission Rules provide an extensive LGD process
to address local concerns and avoid such conflicts. Commission Rules 305, 306,
503.b.(7).

116. The City’s attempt to use the waiver process if it determines there is
an operational conflict does not shield the disputed provisions from being
preempted. The waiver is illusory because the City has no authority to
determine whether an operational conflict exists.

PRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests this Court to declare
that the foregoing disputed provisions of the Ordinance are preempted by the
Colorado Oil and Gas Conservation Act and its implementing regulations and
are therefore invalid, and enter judgment in favor of the Commission and
against the City on all claims, and granting such further relief as this Court
deems just and appropriate.
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Address of Plaintiff:
1120 Lincoln Street, Suite 801
Denver, Colorado 80203

Dated this July 30, 2012

JOHN W. SUTHERS
Attorney General

\
N\ \\ NAzM««—T'W\

JARE MATTER, 32155*

Assistant Attorney General

Resource Conservation

Natural Resources & Environment

Attorneys for Colorado Oil and Gas
Conservation Commission

*Counsel of Record
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Civic Center e 500 East Third e Loveland, Colorado 80537
(970) 962-2304 ¢ FAX (970) 962-2900 ¢ TDD (970) 962-2620

CITY OF LOVELAND
ECONOMIC DEVELOPMENT OFFICE

City of Loveland

AGENDA ITEM: 13

MEETING DATE: 8/21/2012

TO: City Council

FROM: Betsey Hale, Economic Development Director
PRESENTER: Betsey Hale, Economic Development Director

Brent Worthington, Finance Director
Mike Scholl, Economic Development Manager
Robin Shukle, LCBD Director

TITLE: Discussion regarding the Loveland Center for Business Development and an additional
funding request for 2013.

RECOMMENDED CITY COUNCIL ACTION: This is information only item; no action is required.
Staff is seeking direction from City Council.

DESCRIPTION: The City of Loveland has provided financial support for small business
development and entrepreneurship training since the early 1990’s. The City has received a
budget request from the Loveland Center for Business Development (LCBD) for an increase of
$80,000.00 in 2013. The City’s current contribution is $130,000.00. This discussion is intended
to provide Council with information and give staff direction on this request and possible contract
provisions.

BUDGET IMPACT: No action will be taken at this time.
] Positive

L1 Negative
Neutral or negligible

SUMMARY: The LCBD is a private non-profit provider of small business development and
entrepreneurship training. The organization assists startup and existing business owners. This
discussion will cover the history of the organization, the current board and organizational
structure, the current financial condition, the activities of the LCBD and options related to the
funding and service delivery.

REVIEWED BY CITY MANAGER: MWWC




LIST OF ATTACHMENTS:

. Staff Report

. LCBD Letter of Request
. Staff Presentation

. Financial Summary

. LCBD Presentation

. LCBD Documents
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Civic Center e 500 East Third e Loveland, Colorado 80537
(970) 962-2304 ¢ FAX (970) 962-2900 ¢ TDD (970) 962-2620

CITY OF LOVELAND
ECONOMIC DEVELOPMENT OFFICE

City of Loveland

MEMORANDUM

To: Loveland City Council

From: Betsey Hale, Director, Economic Development Department
Brent Worthington, Director, Finance Department
Mike Scholl, Economic Development Department

Date: August 16, 2012
RE: Staff Report/Loveland Center for Business Development Contract
Background:

The following report was prepared by City staff in response to the request by the Loveland
Center for Business Development (LCBD) for an increase in annual City funding to $210,000
from $130,000. The request for additional funding was due to increased expenses required to
maintain the current level of service as reported by the LCBD. The report includes a review of
the history, finances, board structure and services. In addition, staff is seeking direction from
Council on the LCBD. Robin Shukle, the current Executive Director of the LCBD will give a brief
presentation on the program benefits and impacts.

History:

The LCBD was started in 1990 under the guidance of the Loveland Economic Development
Council (LEDC was a precursor to the Northern Colorado Economic Development Corporation)
and the City of Loveland. At the time, the City had engaged in a public and competitive project
that led to the expansion of Woodward Governor at its current location on Wilson Avenue.
Following that effort, Loveland City Council felt it was important to also support its existing
small businesses and the LCBD was created.

The LCBD was created as a function of the City in partnership with the Chamber of Commerce.
The first director, Kathy Kregel was a city employee who served until 1997. The LCBD had a 5-7
member board of directors which included a City representative, Chamber member and a
Loveland Economic Development Council member. There were also local business leaders on
the board and the office was located at Chase Bank in Downtown Loveland. The program plan



for the LCBD was modeled after the U.S. Small Business Administration’s Small Business
Development program which also started in 1990. The LCBD became a 501(c)6 in 1994. The
designation was done for the purpose of establishing a microloan program. It was not the
intent of the Loveland Economic Development Council (LEDC) or the City to have the LCBD
operate as a non-profit and compete for fundraising dollars with the LEDC. Quarterly reports
were provided to the City Manager and Council by the LCBD.

A new director, Mike Pickett was hired in late 1997 and served until March of 2000. The new
director was no longer a City employee but was required to provide Council with an annual
report. It was at this time that the LCBD became a stand-alone organization housed with the
LEDC. In-kind contributions of space, phone, and utilities were provided by the LEDC to the
LCBD. The six member board still consisted of a Chamber member, Loveland Economic
Development Council member and one City representative.

From 2000 to 2006, Kelly Peters, who currently works for NCEDC, was hired as the Executive
Director. At the onset of her term, she was a City employee, but was later moved to the LCBD at
the request of the City. The LCBD moved from the Chase building to Centerra to collocate with
the Northern Colorado Economic Development Corporation (NCEDC) and later at the direction
of the LCBD board, to the Loveland Chamber of Commerce office. In 2004, the LCBD board
voted to become a 501(c)3. This change was made to provide the entity the ability to
fundraise, receive grants and seek other funding partners.

In July 2006, Don Abbott was hired as the Executive Director and was made a City employee.
The decision was made by the City Manager at the request of the applicant primarily for the
benefits package. The board structure remained unchanged.

In 2008, the LCBD hired Robin Shukle, the current Executive Director. The position was moved
from the City to Front Range Community College (FRCC) to be part of the State Small Business
Development Center network and part of the Larimer County SBDC. The LCBD board, in an
effort to leverage resources, entered into a Memorandum of Understanding with FRCC. The
agreement was for three years. In October of 2011, the LCBD board decided not to renew the
agreement with FRCC and the State SBDC network due to operational differences. The levels of
service during LCBD’s history remained consistent and high quality.

In 2011, the LCBD moved to the current location on 4th Street to accommodate additional staff
and for space to offer classes which had historically been held in the City’s IT Lab.

Financial Review:

In June 2012, the City Manager received a request from the LCBD for a permanent $80,000.00
increase of the City’s annual contribution of $130,000.00. This would make the new
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contribution $210,000.00. This increase would not result in new levels of service or staff but
would meet the LCBD’s current operating costs.

The City Manager directed Brent Worthington, City Finance Director to review the LCBD’s
financial history. A brief review of revenue established that the City Contribution increased
from $105,000 in 2007 to $130,000 currently. This comprises about 95% of LCBD revenue.
Class tuition has remained fairly steady, with a slight downward trend; however, class tuition is
only about 5% of total revenue.

A review of expenses shows that salaries and associated personnel costs have increased about
60% (from $87,000 to $137,000) since 2007, with the inclusion of a second staff position in
2008 or 2009, and subsequent increases in salary and benefits. Rent and Utilities have
increased close to 400% since moving to the 4th street location (from $4,700 to $16,300). Also
associated with the move is the addition of about $9,500 annually for copy machine rental,
maintenance/cleaning, and telephone/internet costs and the LCBD acquired a software system
with an annual cost of $9,900.

While there is nothing remarkable or unexpected in these cost increases, the result has been an
annual operating loss each year since at least 2009. The 2011 operating shortfall was $54,175
and the projected operating shortfall in 2012 is $59,810. These losses have been principally
covered by reserves.

The current plan for 2012 is to meet the shortfall through a combination of fundraising and
expense reductions. LCBD is making no additional request of the City for 2012 funds.

Contract for Services:

The current contract with the LCBD was approved administratively on March 7, 2012 and made
retroactive to July 1, 2011. The contract calls for funding of $130,000 annually subject to
Council appropriation. The contract is automatically renewed on July 1 for the following
calendar year in perpetuity. The contract can be terminated without cause with a six month
notice or by defunding the contract through the appropriation process.

The services are defined in section 2:

“Contractor shall provide both complimentary and fee-based professional services
promoting business development in the City, specifically include, but not be limited to,
business education, counseling, and training services to individuals and small businesses
seeking to start or grow a Loveland business, including individual counseling and
services as well as group classes and services. Business counseling may include, as
determined by the LCBD Board in its discretion, developing marketing plans, market
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research, preparing cash flow projections, assisting a business in selecting a banking
relationship and overseeing a micro loan program for new or growing Loveland
businesses. In addition, LCBD may offer services described herein to businesses based
outside of Loveland on a fully burdened cost-recovery basis.”

These services remain consistent with the LCBD’s fundamental direction over its history, to
provide help in the development of small business in Loveland.

Board Structure:

The current five — seven member board includes as voting members, Councilor Phil Farley and
Assistant City Manager Rod Wensing, who also acts as Board Treasurer. Membership also
includes the Executive Director of the Chamber of Commerce. Board meetings are private.

The current Board structure reflects the long practice of involvement of City staff and Council
members as Board members. At various times in the past, city representatives have
occasionally made up a majority of the Board.

At the July Board meeting, Mike Scholl was appointed as the staff liaison to the LCBD board
from the Economic Development Department, which was recently assigned to oversee the
LCBD contract. Further, while having City staff as a voting board member was an outgrowth of
the LCBD’s organizational evolution with the City, the City Manager directed staff that upon
completion of the board term in December 2012, no additional City staff is to serve as a voting
member of the LCBD board.

Confidentiality and Accountability:

The LCBD maintains strict confidentiality with the clients it serves largely to protect personal
financial information. This is standard operating practice for Small Business Development
Centers. Likewise, it is standard practice for almost all economic development programs of any
type.

The need for client confidentiality does create some obstacles in oversight of the contract. The
LCBD has submitted reports of client served, new jobs and capital raised, but staff cannot
completely verify the accuracy of the reports. Staff has received some anecdotal information
from LCBD clients but it does not cover all the operations of the LCBD.

Similar or Related Services:

The LCBD provides substantially the same services as the Larimer County Small Business
Development Center (SBDC) office, which can provide services to Loveland companies and
residents. The Larimer County SBDC is funded through the Small Business Administration and
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Front Range Community College. Also, the Larimer County SBDC is expected to pilot a new
technology transfer program this year. The Larimer County SBDC provides many of the same
classes and counseling services. In addition, it maintains active relationships with area banks
that refer small businesses interested in applying for SBA funding.

The Larimer County SBDC does not maintain an office in Loveland, so local businesses would
need to travel to Fort Collins or elsewhere to access services. But it is available to all residents
of Larimer County at no extra cost. The following tables provide a side by side comparison of
the classes and counseling services being offered by LCBD.

(The following is taken directly from the respective websites)
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LCBD Workshop

So You Want to Start a Business Register

Tuesday, July 17, 2012 8:00 AM to 10:30 AM

This class is a prerequisite to scheduling a counseling session at the Loveland
Center for Business Development. The cost is $20 for Loveland residents and $30
for Non-Loveland residents pay $30. Explore the basics of business ownership,
including entrepreneurship, planning for a profitable business, pitfalls to avoid and
how to reach your customers.

Larimer County SBDC Workshop

This class is a prerequisite for start-ups to schedule a counseling session at the Larimer SBDC.
Explore the basics of business o ip, including entrepreneurship, planning for a profitable
business, pitfalls to avoid and how to reach your customers.

Speaker(s): Andrea Grant

Creating a Great Business Plan Register

Wednesday, July 25, 2012 8:00 AM to 10:30 AM

In this class you will learn the key elements of a successful business plan and why
creating a business plan is an essential step for any entrepreneur or business
owner. This course will guide you in creating your own business plan and provide
you the tools to make it easy. The registration fee for this class includes a copy of
the book, "Successful Business Plan Secrets & Strategies" by Rhonda Abrams.

A Business Plan articulates the bu:
risks, problems and trade offs. M
SUCCESS |

ss concept, potential m
most of your reso
the "Business Planning for Success™ workshop.

rkets, finandial requirements
s and prepare yourself for

Speaker(s): Deborah Moeck

Financial Statements Nuts and Bolts Register

Thursday, July 12, 2012 8:30 AM to 10:00 AM

Do financial statements frustrate you? Are you concerned that you're not getting the
most out of your financial documents? Are you confused as to how the financial
puzzle pieces fit together? Well, we've got some help for you. Financial Statement
Nuts and Bolts will clear away the fog and provide you with the confidence you
would like to have. We begin with the basics — the statements you need to run your
business — and then we will drill down into each of the statements so that you are
familiar with the parts and their relationship with other sections of the statement.
We will conclude by showing the relationship of one statement to another. Feel free
to bring you own financial statements so that you can see how yours compares
with the model and ask specific questions.

Learn the what, how and why of bookkeeping. Understand what bookkeeping can tell you
about your business and how it can help you manage. Lean at data you need to keep
track of, to avoid common mistakes and when to call in a bookkeeper or accountant.

Discover effective bookkeeping from chart of accounts to finandal statements,

Speaker(s): Beth Dixon, CPA

Cash is King, Cash Flow Basics Reaqister

Thursday, July 19, 2012 10:00 AM to 12:00 PM

A hands-on class to help you plan and understand the cash flow and cash needs of
your business.

Prerequisite: Must know Excel. This 4 hour workshop is a good pla start with compiling
financial projections. It includes formulated spreadsheets that help create your budgets. Leam
how to forecast sales and revenue, create a cash flow budget, determine time to secure
funding, use finant atements to develop business plans, make better management
decisions and set finandal performance goals.

Speaker(s): Pavel Verbsky

Growing Your Business Through Facebook Reqister

Wednesday, July 18, 2012 4:00 PM to 5:30 PM

Social Media tools have forever changed how the world does businesses today.
Most people have a personal Facebook account, but are not sure how to use it for
business. Don't be left behind as businesses shift to social networks like Facebook.
This class will help you understand all the steps involved in using Facebook as a
specific tool to grow your business. We will cover Why you need a Fan Page, and a
Professional Profile, and how to set them up. How to use your Fan Page, and
Profile to get new business. Effective Online Marketing Techniques specific to
Facebook.

This 90 minute workshop covers tips and tricks you can use to build a great-looking website
from scratch or fix the one you've got. We'll also give a quick intro into WordPress - a content
management system (CMS) which allows guick and easy ed f website content without the
need to hire a web designer. You also have the opportunity to submit your web address
ahead of time for professional critique during dlass.

Speaker(s): Nick Armstrong, Web Strategist




Counseling Services
(The following is taken directly from the respective websites)

LCBD

Larimer County SBDC

Our counseling goals include:

e Helping you determine whether
self-employment and the type of
business you have chosen are right
for you

e Helping you identify the strengths
and weaknesses of your skills,
knowledge, interest, and resources
In managing each aspect of your
business

e Helping you determine if your
business or business idea will be
profitable.

e Helping you network with other
business and community resources
that can provide valuable
information and expertise to your
business start-up or expansion.
Resources include volunteer
business advisors and mentors
specializing in areas such as
financial analysis, franchising,
legal and tax structuring, and
marketing.

« Helping you finance your small
business, through your own
resources, venture capital, or bank
loans

If you are starting a new business, the “So
You Want to Start A Business” workshop is a
prerequisite prior to scheduling your initial
counseling session. The cost of this
workshop is $20 for Loveland residents and
$30 for non-Loveland residents — see Events

Our counseling goals include:

« Helping you determine whether
self-employment and the type of
business you have chosen are right
for you

o Helping you identify the strengths
and weaknesses of your skills,
knowledge, interest, and resources
in managing each aspect of your
business

e Helping you network with other
business and community resources
that can provide valuable
information and expertise to your
business start-up or expansion

e Resources include volunteer
business advisors and mentors
specializing in areas such as
financial analysis, franchising, legal
and tax structuring, and marketing

e Helping you finance your small
business, through your own
resources, venture capital, or bank
loans

If you are starting a new business, sign up for
"So You Want to Start a Business". This class
is a prerequisite to scheduling a counseling
session at the Larimer SBDC. Explore the
basics of business ownership, including
entrepreneurship, planning for a profitable
business, pitfalls to avoid and how to reach
your customers.
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| and Workshops tab to register. |

The State SBDC operates a statewide network of small business development centers including
the Larimer County SBDC. The State office has indicated that they could open and staff a
Loveland office for around $75,000 annually. However, this may be a very different service
level, and the City would need to ensure that Loveland residents continue to receive the same
level of services from the State SBDC that it currently receives from the LCBD.

In addition, the City is a partner in the Rocky Mountain Innosphere (RMI), which provides
business services and counseling to five (5) Loveland startup high tech companies. Under the
contract, the City is allocated five slots for both the physical and virtual incubator. RMI provides
a host of services to its clients including both financial and legal counseling.

Staff Perspective:
Staff offers the following perspectives:

e Thereis a need for small business development services; it is part of the City’s Economic
Development Strategic Plan and should not be eliminated.

e The provision of small business development services is better done “outside” the City
government structure than it would be internally. This is because of the issues of
confidentiality of business information, and the business community’s perception of the
importance of that confidentiality.

e The current structure of the City/LCBD relationship is inherently problematic, causing
potential conflicts for City Councilors and staff members alike who serve on the LCBD
Board. Thus, staff will not continue to serve in voting Board positions once the current
term expires. A more appropriate structure would be a Board with no voting City
members, but a City staff liaison.

e While confidentiality is critical in small business development, accountability is likewise
critical in expending public funds. To resolve this, a more detailed reporting
requirement could be built into a services contract, and the City’s staff liaison could
operate within a non-disclosure agreement (NDA) to be allowed access to otherwise-
confidential information.

e Considering the magnitude of the $80,000 funding request together with all other
funding requests in the City budget, the City Manager will not recommend funding the
$80,000 in its entirety. Staff believes the City should have a more “arms-length”
relationship with an external contractor. It is the responsibility of the external
contractor to find additional sources of funding for expanded services, not the City only.
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Council Direction:

Staff is seeking direction from Council with regard ongoing small business and entrepreneurial
counseling to Loveland residents. The following questions to the Council build on the staff
perspectives offered, and would provide direction for further action.

1. Does the Council continue to see value in the City providing this type of service to
Loveland businesses?

2. Should the City continue to contract for outside services? Should it be contracted to an
outside organization or should it be a direct service of the City?

3. If services continue to be provided by an outside organization, should the City have any
Board seats — or rather a staff liaison requirement?

4. Should changes be made to the current contract to ensure accountability and flexibility
with service delivery?

5. Should staff explore further other possible scenarios and costs for service delivery?

6. What funding level is the Council willing to pay for this service? Should the City contract
require/encourage additional financial contributions from others besides the City?
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ll&n LOVELAND CENTER /-
BuSINESS DEVELOPMENT

Fostering Entrepreneurship, Innovation & Growth

02 July 2012

Mr. Bill Cahill

City Manager, City of Loveland
500 East Third Street
Loveland, Colorado 80537

Mr. Cahill:

The Loveland Center For Business Development (LCBD) is requesting a total of $210,200 in funding from
the City of Loveland for the 2013 budget year. This would represent an $80,000 increase over the
current funding level of $130,200. The increase in funding for LCBD services is necessary to provide
sustainable business development services and education within the Loveland business and
entrepreneurial communities.

Prior to 2008, the LCBD program consisted of a single employee working out of a single office at the
Loveland Chamber of Commerce. In the years 2000 — 2007, the LCBD averaged 178 clients per year, 254
counseling sessions per year and offered no in-house training or workshops. Due to the continued
growing economy during this time, the focus in demand for services from the Loveland business
community was from Entrepreneurs looking to start businesses.

In 2008 the LCBD joined the Small Business Development Network (SBDC) as a satellite office with a total
budget of $130,200. Under the SBDC model, the LCBD began to remake its service delivery model. The
LCBD developed and began providing in-house training and educational workshops and began to
implement a Volunteer Trainer, Advisor, and Counsel program. The LCBD moved to a 4" Street location
to increase program visibility and to serve better the changing needs of the business community. The
new location provided addition space for a computer lab, a training room, and individual counseling
rooms. The LCBD joining the SBDC network coincided with the beginning of the economic downturn in
Colorado. The challenging economic conditions dramatically increased the demand for LCBD service and
changed the nature of its client base. To manage the client growth as well as the program growth, a full
time Program Coordinator was hired in 2009.

By 2011, when the LCBD left the SBDC network to return to a stand-alone organization, the LCBD
program had grown to 48 volunteers, served 365 clients, provided 1,054 counseling sessions, provided
85 individual educational events, with a client mix that was 75% existing business owners and 25%
Entrepreneurs / new business owners. In these growth years, the LCBD funding from the City of
Loveland remained constant.

In 2012, the LCBD continues to see increased demand for services. The program continues to grow
because each year the program continues to work with businesses from previous years as well as adding
new clients. With the increased economic pressure on local businesses, the program is seeing the
average hours per client rise. This is due to the complexity of the financial, debt, and working capital
issues businesses are facing. Attached please find a graph that depicts the client and program growth.
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Realizing that the current funding level of $130,200 could not sustain the continued operation of the
organization, in both 2011 and 2012, the LCBD took direct steps to increase program generated
revenue. These initiatives included increases in class tuition, fees for additional client services, a client
registration fee, as well as sponsorship and donations from community partners. However, in these
challenging economic times, the LCBD is not able to meet completely its funding needs based solely on
increased fees and donations.

With the funding that the LCBD receives from the City of Loveland, it provides direct client services that
provide measurable economic impact in our community. In the years 2009 — 2012 to date, working with
its clients, the LCBD has:

e 217 training & educational workshops attended by 1,336 participants
e 336 new jobs

e 135 new business

e 58,171,900 in access to capital

The LCBD is requesting the additional $80,000 in program funding to ensure the sustainability of the
program and the continued economic impact that it facilitates in the Loveland business community.

Please let me know if there is any additional information that | can provide. | would also be happy to
meet with you to make a more formal presentation / request if that would be helpful.

Regards,

Robin Shukle

Executive Director — Loveland Center For Business Development
441 East 4" Street, Suite 101A

Loveland, Colorado 80537

www.LovelandCenterForBiz.Org
Robin@LovelandCenterForBiz.Org

970.667.4106
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Loveland Center For Business Development
Program Development / Client Served
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< cut expenses > < grow revenue & manage margins >

Program has changed and grown to meet the needs of the business community.

Focus on creating new business and stage 2 business pipeline for the community.

< debt service & M&A >

Number is bold (126, 224, etc.) are actual clients served.

Number in brackets [9.6, 6.3, etc.] are the average numbers of hours of direct service per client. This does not include participation in training events,

workshops, or networking events.



Discussion regarding the Loveland Center for
Business Development and an additional
funding request for 2013

Discussion Item — Loveland City Council
August 21, 2012

Purpose and Intent

Regional Economic High Tech Accelerator
Development Projects

(Rocky Mountain
(NCEDC) Innosphere)

City of Loveland

Economic
Development

Visitors Service/Tourism . :
Small Businesses Counseling

(Community Marketing (LCBD)

Commission)

Purpose and Intent

* How do we best deliver small business services “arms length
transaction”
 Look at all available options both public and private

« Our interest is primarily with the provision of service not the
organization

 Staff is interested in providing the highest level of service to
the residents of Loveland at the lowest possible cost
* Needs to be an outside service
« Need for accountability and oversight
* Sustainable funding plan/other partners
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Duplication of Services

* Similar services are being provided by the Larimer County
SBDC that are available to all Loveland residents (see staff
memo)

* Services are substantially similar with all SBDC programs,
including the LCBD.

* From the SBA website:

Access to Capital (Business Financing)
SBA provides small busine ith an array of financing for small businasses from

¢

the smalest needs in miciolen
capital {venture capital)

- 10 substaniial debl and equity investment

Entrep 4ol 1 F— . " hootoal
Assistance & Training)
SHA pravides fro in

ace-to-face, and intemit counsling for small

businesses, and low-cost brsining lo nascent entrepreneurs and established small
businesses in over 1,800 locations throughoul the United States and US lerrilories.
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Discussion Questions

1. Does the Council continue to see value in the City
providing this type of service to Loveland businesses?

Discussion Questions

2. Should the City continue to contract for outside services?
Should it be contracted to an outside organization or
should it be a direct service of the City?




Discussion Questions

3. If services continue to be provided by an outside
organization, should the City have any Board seats — or
rather a staff liaison requirement?

Discussion Questions

4. Should changes be made to the current contract to
ensure accountability and flexibility with service delivery?

Discussion Questions

5. Should staff explore further other possible scenarios and
costs for servicedelivery?
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Discussion Questions

6. What funding level is the Council willing to pay for this
service? Should the City contract require/encourage
additional financial contributions from others besides the
City?
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LCDB Comparative Financial Statements
2007 through 2011 Actual; 2012 Budget

|Revenue

City Contribution
Class Tuition
Program Sponsorship
Colorado SBDC grant
Interest Income
Total Revenue

enses

Salary

Benefits

Contract Labor

Payroll Taxes

Rent, Utilities

Advertising

Bank Fees

Benefits Administration Fees
Charitable Donations

Credit Card Processing Fees

Dues & Subscriptions

Equipment Rental (Copy Machine)
FRCC Budgeted Expenses

FRCC Managerial Oversight & Support
Insurance

Maintenance / Cleaning

Meeting Expense

Mileage

Office Supplies

Other

Postage

Printing

Professional Fees (Legal & Accounting)
Reference / Library Materials
Repairs

Software

Telephone & Internet

Training

Travel & Entertainment
Volunteer Appreciation

Total Expenses

Net Revenue less Exp

Actual Actual Actual Actual Budget
2007 2009* Variance 2010 Variance 2011 Variance 2012 Variance
105,000 136,100 30% 130,100 -4% 130,100 0% 130,100 0%
9,130 - -100% 8,585 - 6,398 -25% 7,048 10%
3,500 - -100% - - 250 - - -100%
- - - 997 - 1,142 15% - -100%
742 2,274 206% 1,595 -30% 756 -53% 73 -90%
118,372 138,374 17% 141,277 2% 138,646 -2% 137,221 -1%
66,880 83,792 25% 84,688 1% 95,438 13% 105,000 10%
20,046 24,849 24% 24,849 0% 26,341 6% 33,063 26%
4,800 - -100% - - 5,097 - 110 -98%
4,785 - -100% - - 8,139 - 8,030 -1%
4,790 13,297 178% 20,976 58% 16,258 -22% 16,326 0%
6,219 - -100% 175 - 796 355% - -100%
10 201 1910% 250 24% 264 6% - -100%
- 7,020 - 7,020 0% 5,523 -21% 1,389 -75%
- - - 70 - 70 0% 45 -36%
- - - - - - - 455 -
630 323 -49% 512 59% 59 -88% - -100%
- 295 - 2,348 696% 2,710 15% 2,515 -7%
- 9,942 - - -100% - - - -
- 7,090 - 7,090 0% 3,545 -50% - -100%
2,472 1,226 -50% 370 -70% 2,325 528% 859 -63%
- 164 - 2,065 1159% 4,200 103% 3,065 -27%
435 268 -38% 897 235% 873 -3% 513 -41%
- - - - - 821 - 667 -19%
666 104 -84% 7,618 7241% 4,080 -46% 2,661 -35%
419 209 -50% - -100% 4,299 - 6,785 58%
16 26 61% 53 100% 59 11% 54 -8%
1,676 - -100% - - 115 - - -100%
543 300 -45% 310 3% 395 27% 535 35%
- - - 183 - 73 -60% 493 576%
- - - 277 - - -100% 88 -
10 499 4890% - -100% 6,475 - 9,921 53%
- - - 4,752 - 3,821 -20% 4,002 5%
45 - -100% - - - - - -
441 255 -42% 1,356 431% 704 -48% 157 -78%
- 108 - 780 619% 340 -56% 299 -12%
114,882 149,969 31% 166,639 11% 192,821 16% 197,031 2%
3,490 (11,595) (25,362) (54,175) (59,810)
* 2008 financial info is missing- variance is between 2007 and 200¢
Total additional (non-rent) expenses incurred after move:
2010 2011 2012
Equipment Rental (Copy Machine) 2,348.25 2,710.00 2,515.43
Maintenance / Cleaning 2,065.00 4,200.20 3,065.00
Telephone & Internet 4,752.31 3,821.12 4,001.84
Total 11,175.56  10,731.32  11,594.27

P.322
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l‘%n LOVELAND CENTER /.
BUSINESS DEVELOPMENT

Fostering Entrepreneurship, Innovation & Growth

LCBD Business Support Activity
&
2013 Budget Request

Robin Shukle
Executive Director
Loveland Center For Business Development

www.LovelandCenterForBiz.Org
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L&

LOVELAND CENTER . Presentation Goals

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

The goals of this presentation are to:

1. Address the issues / concerns about the LCBD
and our current financial position.

2. Present the objective value the program provides
the Loveland small business community and the
City of Loveland.

3. Answer any/all questions.
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Presentation
LOVELAND CENTER & Supplemental Material

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

L&

The supplemental material includes:

« LCBD 2012 Mission, Vision & Strategy

« LCBD Program History & SBDC Experience
 Program Differences With The Larimer SBDC
e The LCBD Process

« LCBD Client Testimonials

« LCBD Partner Testimonials
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l.%ll Setting The Record

LOVELAND GENTER /. St r ai g h t

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

In direct response to the questions circulating:

* No request for additional funds in 2012.
e The plan for meeting the 2012 budget needs.

2008 - the last request for budget increase.

ne LCBD vs. SBDC.
ne absolute need for confidentiality.

an B-E for various levels of program funding.
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L&

LOVELAND CENTER 1. Program Overview

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

Wi

e QOrganization created 1990.

e Mission based non-profit.

 Experience as an SBDC Satellite Office.

 The role of the organization - business development.

<Detailed program history provided in the Supplement 1.>
<Detailed mission, vision & strategy provided in Supplement 2.>
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e  Why Does Loveland Need
neeomomor  Development Services?

ring Entrepreneurship, Innovation & Growth

Entrepreneurial Reality:
Very few entrepreneurs start businesses to do their own accounting,
finance, and other back office administrative functions.

Business Reality:
The bottom line in business ownership is the bottom line: profitability
and liquidity. If the business owner is not managing these - who
Is?? And who does the business owner turn to if they need
assistance or a trusted advisor?

Economic Reality:
A rising tide floats all boats. The current economic conditions have
created a very challenging economic climate — especially as it
relates to access to capital. Conversely, an economic downturn
provides ideal conditions for starting or growing a business.
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l.%l] Our Regional Business
LOVELAND CENTER . Development Partners

BIJSINESS DE\IEI.I]PMENT

ring Entrepreneurship, Innovation & Growth

e Larimer Small Business Development Center

“I believe that all of us know that each organization, SBDC and LCBD, offers
services differently and complements each other’s strengths. ”  Kris Binard

 Loveland Small Business Development Network (LBAN)
 Local and Regional Banking / Finance Partners
 Regional Program Partners — USDA & PTAC

<Detailed program comparison provided in Supplement 3.>
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o Program

LOVELAND CENTER 4.» ACC()mpliShmentS

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

# Clients # Sessions Jobs Capital / Loans
2009 126 490 82 $ 110,000
2010 224 844 96 $2,885,100
2011 365 1,054 125 $4,320,000
2012 (est) 545 1,453 145 $3,000,000

<Detailed explanation of program process and reporting in Supplement 4.>
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mlﬁ.;“{ | CBD Value Add

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

e Jobs

 Loveland City Sales Tax Revenue

 Access to capital to fuel business
Inception and growth.
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5o Impact:

Bu‘;&‘gyﬁgiﬂ::,,gﬁr Jobs Created & Maintained

ring Entrepre ship, Inno n & Growth

# Clients # Sessions Jobs Capital
2011 365 1,054 125  $4,320,000

2011 Actuals For a 6 month period: 83 jobs created or maintained

Arts & Professional &

Entertainment / Health Care Science
5% 3% 11%
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l.%l] Impact:

LOVELAND CENTER Capital Formation

BUSINESS DEVELOPMENT
# Clients  # Sessions Jobs Capital
2011 365 1,054 125  $4,320,000

2011 Actuals For A Six Month Period: $2,895,000

Durable Goods $ 978,000 33.8% equipment, inventory
Start-Up Services $ 192,000 6.6% social media, IP, legal
Business Purchase $1,725,000 59.6%
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l.%l] | Impact:

LOVELAND GENTER ;- City Sales Tax Paid

BIJSINESS DE\IEI.I]PMENT

ring Entrepreneurship, Innovation & Growth

# Clients # Sessions Jobs Capital
2011 365 1,054 125  $4,320,000

Client Report City Sales Tax (3%): Sample set of 12 LCBD Clients

2011 2012 1-2Q 2012 Budget
6 — collected sales tax $94,703 $80,775 $161,551

Of the 6 businesses: 2 turn around plans
3 new businesses
1 business purchase

Sample Set of 12 LCBD Clients represents 3% of clients served in 2011.
Data collected by a third party Volunteer.
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L&

LovELND CENTER (. Summary of Impact

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

2011 2012 Act + Est
Jobs: 125 145
Sales Tax*: $ 94,703 $161,551
LCBD Facilitated $ 59,980 $130,000

B2B Sales:
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Impact:
l.%l] What LCBD Clients
LOVELAND CENTER .. Have 10 Say

BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

The testimonials were collected by a 3™ party Volunteer.

<Detailed client testimonials provided in Supplement 5.>
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What Does Program
LOVELAND CENTER . Innovation Look Like?

BUSINESS DEVELOPMENT

Fostering Entrepreneurship, Innovation & Growth

Loveland Center For Business Development
Program Development / Client Served

600 - . created financial finance & banking . LCBD/CEF Micro-Loan
program / process. ' Advisory Board created . IBIS World reports . Micro-finance project
. created educational Gov Contracting Educ ’ . focus on channel . LocaVesting program / partnership launch
curriculum ' Recruited Volunteer ' partner development . GSA Schedule training
500 4 - Iaunghed in house Specialty Advisors & . mtern_et counseling . update currlculum
training programs. teachers . new finance classes . enhance financial educ
. offered free intro to Lending library . USDA-RD & PTAC . enhance sales &
business class with ' Specialty / topic':al . launched educational & B2B marketing curriculum
tools. ' business workshops business networking events.
400 - . SsageWorks reports. in-house computer lab
. recruited volunteers '
300 1 545
200 -
365
100 -
224
126
0 [9.6] . [6.3] . [4.0] : [5.4] .
2009 2010 2011 2012 (Est)
< cut expenses > < grow revenue & manage margins > < debt service & M&A >

Program has changed and grown to meet the needs of the business community.
Focus on creating new business and stage 2 business pipeline for the community.
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l.%l] The Additional $80,000
LOVELAND GENTER /. PayS F()r

BIJSINESS DE\IEI.I]PMENT

ring Entrepreneurship, Innovation & Growth

The continuation of a program that provides a triple bottom line:

* is cost effective, providing a return on investment for the City.
e provides increasing levels of annual sales tax for the City.

e creates and maintains jobs.
e enables innovative programming to meet the current business needs
and economic conditions.

e creates a pipeline of potential Stage 2 and primary businesses.

A program that is Loveland, for Loveland, and is dedicated to
making Loveland businesses and business owners successful.
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LOVELAND GENTER /.
BUSINESS DEVELOPMENT
Fostering Entrepreneurship, Innovation & Growth

Questions
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LOVELAND GENTER /4.
BUSINESS DEVELOPMENT

—— Fostering Entrepreneurship, Innovation & Growth

LCBD Program History
Background:

The Loveland Center for Business Development, Inc was established in 1990 as a three-way
partnership between the City of Loveland, the Loveland Chamber of Commerce, and the Loveland
Economic Development Council.* The Center was a non-profit corporation funded by the City of
Loveland that received substantial in-kind support from the Loveland Economic Development Council.

The Center’s purpose was to provide a no cost counseling service to the people of Loveland that were
seeking assistance in establishing or expanding a local business. As clarified in the LCBD 2000
Annual Report:

“For many (clients) it is as simple as helping to organize and prioritize the necessary steps in
becoming a legitimate business entity. The more in-depth cases require assistance in developing
a business and marketing plan, preparing cash flow projections, and selecting a banking
relationship, especially when it is necessary to acquire financing.

The businesses needs requested (by clients) include finance & accounting, marketing, insurance,
legal, and banking. In addition to the expertise of the Center’s counselor, the clients are assisted
by a network of local business professionals that volunteer time to assist clients with special
needs in their areas of expertise”.

The Center was staffed with one employee, the Executive Director, and provided services five days a
week at the LCBD Office. The Center provided educational offerings in partnership with the Loveland
Chamber of Commerce and the Larimer Small Business Development Center.

The LCBD operated as an independent business development organization from 1990 until September
2008.

Joining The Small Business Development Center (SBDC) Network:
In August 2008, codified in a Memo of Understanding (MOU) between the LCBD Board of Directors

and Front Range Community College (FRCC), the LCBD joined the Colorado State SBDC Network as
a satellite office of the Larimer-SBDC.

“* Source: 2000 LCBD Annual Report

Supplement 1
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The terms of the original agreement, as outlined in the MOU, stipulated:
» Athree (3) year pilot program beginning 01 September 2008 and ending 30 June 2011.
* An annual program cost to be paid by LCBD:
« 2009 $117,000
» 2010 $129,150
e 2011 $132,320 (annualized 6 month budget of $66,160)
* Loveland Associate SBDC-Director became employee of FRCC.
» Part-time administrative help provided by the Larimer SBDC Office.

The Colorado State SBDC Office contributed an initial start-up grant of $15,000 in 2008, but did not
contribute any monetary resources to the on-going operation of the office throughout the period of the
MOU.

In November 2009, the original MOU was renegotiated with FRCC. After 12 months of operation, the
actual program costs were lower than the original budget as outlined in the MOU. The result of the
renegotiation was a decrease in LCBD program cost. Specifically:

« 2009 $117,000

« 2010$ 79,150

e 2011 $106,000 (annualized 6 month budget of $53,000)

The renegotiated MOU saved the LCBD $63,150. These savings were amassed in the program
operating reserves. Due to the renegotiated MOU and the LCBD operating reserves, no additional
funding was requested of the City of Loveland from 2008 to 2012.

The LCBD Experience As A Satellite SBDC Office.

The alignment with the Colorado SBDC Network enabled tremendous program growth and
opportunity. The Loveland SBDC office had access to the policies, procedures, and best practices of a
national accredited program. The highlights of the program changes include, but are not limited to:
» The implementation of a client confidentiality policy and confidentiality document.
» The implementation of a CRM (client relationship management) software tool, CenterlC,
developed specifically for business development / economic development organizations.
» The development of objective program goals and reporting requirements.
» The standardization of client files and the documentation of every client interaction — whether for
training or one-on-one counseling.
* The development of an in-house training program.
» The use of in-house volunteer counselors.

In each of the three (3) years that the Loveland SBDC office was a satellite of the Larimer SBDC
office, the Loveland program outperformed the Larimer County SBDC program.

To validate the accuracy of the Loveland program numbers reported in CenterlC, the State SBDC office
audited the electronic program data. The state office reviewed each and every counseling session
completed by the Assistant Director, and the subsequent details provided on that session, for accuracy
and conformance to standard. The Loveland-SBDC office passed the audit.
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The Decision Not To Renew The SBDC MQOU:

In early 2011 the LCBD Board of Directors initiated a program review prior to the renewal of the MOU
on 30 June 2011. The Board tasked the program Director with completing program analysis and
alternatives. The Board also met with the Colorado State SBDC Director, Kelly Manning, and the
FRCC Program Administrator, Kris Binard.

After careful review, and by a unanimous vote, the LCBD Board decided not to renew the SBDC MOU
and return the LCBD to a free-standing program. Consideration for this decision included:
* No on-going funding available from the State SBDC Office.
*  Arequest by State SBDC for limited oversight of the local board.
» A State SBDC requirement that the Loveland program:
*  Reduce the number of workshops taught by the Director
* Reduce the amount of prep time the Director invested prior to a counseling appointment
»  Cease all internet based counseling
» Encourage all start-up businesses and business expansion efforts.

The SBDC requested program changes spoke to a difference in operating philosophy. The Colorado
SBDC, in order to substantiate and increase its Federal funding from the SBA, placed emphasis on
clients served and hours of service received in one-on-one counseling sessions. The LCBD program
puts emphasis on client education / skill development and actual and objective economic impact
achieved.

The LCBD Program Today:

Driven solely by client demand for services, the current LCBD program is comprised of two
employees, an Executive Director and a Program Coordinator.

In 2009 the program outgrew its single office, subsidized by the Loveland Chamber of Commerce, and
moved to an independent and stand-alone office suite on 4" Street. The need for more space was
driven by:

» the need for simultaneous counseling offices to meet service demand

e acomputer lab to provide hands-on automated accounting software training

e anin-house training facility

« the desire to be visible and directly participate in the renewal of 4™ street

In 2011, upon leaving the SBDC Network, the LCBD purchased operating licenses to continue the use
of the CenterIC — the customer relationship management (CRM) and reporting tool.
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The Role of The LCBD:

The LCBD provides business development services. These services are very different from traditional
economic development. Whereas:

Business Development:
Comprised of associated tasks and processes that are often indiscernible from traditional
management and marketing approaches, such as strategic management, marketing
management, sales and marketing, and entrepreneurship. The business developers' tools to
address the business development tasks are business modeling answering "how do we
make money" (financial analysis) and its analytical backup and roadmap for
implementation (the business plan).

Economic Development:
Refers to the sustained, concerted actions of policymakers and communities that promote
the standard of living and economic health of a specific area. The scope of economic
development includes the process and policies by which a community improves the
economic, political, and social well-being of its people.
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LOVELAND GENTER /.
BUSINESS DEVELOPMENT

—— Fostering Entrepreneurship, Innovation & Growth

Vision: To facilitate the development of Loveland’s business community as Northern
Colorado’s epicenter for entrepreneurial excellence and innovation.

Mission:  To create on-going mentoring relationships with business owners by providing
confidential, independent, objective, and impartial business assessments based on actual
and relevant business experience and available throughout the entire business cycle.

Client Focused Service Provision:
1. Facilitate business development in Loveland.
Retain and grow businesses.
Assist in creating and retaining jobs.
Increase access to capital.
Promote a diversified economic base.
Support a strong and independent business-friendly network.

®00 oW

2. Create on-going mentoring relationships with business owners by providing confidential,
independent, objective, and impartial business assessments based on actual and relevant business
experience and available throughout the entire business cycle.

3. Provide client business services including B2B networking events, referrals, financial tools and
templates, channel partner development services, business industry and financial reports, etc.

4. Provide relevant educational, training, and counseling services.
5. Champion, cultivate, and demonstrate innovation, entrepreneurship, and business best practices.

6. Partner with local, city, state and federal agencies to provide timely and accurate access to
information and to ensure that the LCBD is not duplicating services already available in
Loveland or in Northern Colorado.

2012 Strategic Imperatives:
1. LCBD Budget
a. Generate Additional Program Income
b. Fundraise

2. Manage Increased Client Demand For Services
a. Align LCBD resources with greatest return on program investment.
b. Invest in on-going program and curriculum development.
c. Manage client demand for services through scheduling.

Supplement 2
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LOVELAND GENTER /.
BUSINESS DEVELOPMENT

Fostering Entrepreneurship, Innovation & Growth

Program Differences Between The LCBD and the Larimer SBDC

While the purpose of both programs is business development, through the provision of training and
consulting / counseling services for business owners in Northern Colorado, the two programs differ
significantly on their scope and approach:

LCBD Mission & Vision:

Vision: To facilitate the development of Loveland’s business community as Northern
Colorado’s epicenter for entrepreneurial excellence and innovation.

Mission: To create on-going mentoring relationships with business owners by providing
confidential, independent, objective, and impartial business assessments based on actual
and relevant business experience and available throughout the entire business cycle.

Larimer SBDC Mission:
Vision:  To be the number 1 business resource for entrepreneurship in Larimer County.

Mission: To help business start, grow, and prosper in Colorado.

Consistent with the differences in mission, The LCBD focuses its educational offerings on detailed
financial management and top-line revenue generation workshops. The SBDC teaches at a higher level
and across broader ranges of business topics.

LCBD Training Opportunities: Upcoming training events as posted on the LCBD web site:

So You Want To Start A Business

Cash Is King: Cashflow Basics*

Finding Your Market Niche*

Creating A Great Business Plan*

Are Your Sales Tactics Working?

Getting The Most Out of Your Social Media

Discover The Marketing Power of Repurposing Your Business
Strategic Branding

Revisiting Your Marketing Strategy. Do You Have A Plan??
It’s Not The Website: Place Your Chips In The Right Corner
Grow Your Business Through Facebook

Selling To the Federal Government

The New Information Requirements: What You Need To Know
Financial Statement Nuts & Bolts*

Hand-On Quick Books*

Record Keeping Realities*

Networking Event* Supplement 3
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SBDC Training Opportunities: Upcoming training events as posted on the SBDC web site:

Accepting Credit Cards

Make It Official — Entity Selection

So You Want To Start A Business (curriculum developed by the LCBD)
Hire Right The First Time

Minimize Your Tax Burden

Social Media — A Starting Point

Social Media — Beyond The Basics

Business Planning for Success

Will My Business Make Money

How To Do Business With The Government
Web analytics For Business

Small Business Marketing

Selling Your Uniqueness

Relationship Selling

Building Effective Web Sites

As Loveland residents can attend training classes at the Fort Collins SBDC, the difference in
educational offerings and scope provides them with twice the educational opportunities in Northern
Colorado.

One-on- One Counseling / Consulting Services:

Both the LCBD and the SBDC programs offer direct client services provided by the Program Director.
However the SBDC pays consultants to provide additional consulting services while the LCBD makes
use of volunteer (unpaid) counselors. Both organizations provide services on a scheduled basis only.

While both organizations provide consulting / counseling services, the philosophy behind their
provision and outcome differ. Specifically:

e Ad hoc vs. process based. “Give a fish vs. tech to fish.”

The LCBD has a client services process that integrates very specific program offerings with
hands-on, one-on-one mentoring services. Within the process are well defined client deliverables
know to the LCBD clients as homework.

A detailed discussion of the LCBD process is contained in Supplement 4 — the LCBD Process.

The SBDC schedules counselors to work with clients on an appointment basis. Typically there is
no prep or planning for most appointments. The client questions and concerns are answered /
addressed during the consulting session.
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e Start/grow a business vs. prevent failure. “Fail early and fail fast on paper.”

According to Dunn & Bradstreet, 90% of businesses close because the business was not
successful, did not provide the required level of income, or was too much work.

With a vision of entrepreneurial excellence in Northern Colorado, the focus of the LCBD is to
educate and mentor business owners. To do this, the LCBD process motto is to fail early and fail
fast on paper. Specifically, to understand the industry, financial, and personal components of
business success (as defined by the business owner / entrepreneur) and achieve them first on
paper — then, in the competitive marketplace.

The LCBD recognizes that its mission is as much to enable business success as to prevent
business failure. As such, an entrepreneur who, after working through the LCBD process,
decides not to open a business is as much a program success as the entrepreneur who decides to
open a business.

The focus on business success is maintained throughout the LCBD client process through the use
of a cashflow statement. From beginning to end, the financials are the key process deliverable.

The SBDC provides consulting services to help business start, grow and prosper.
e Advisor vs. active partner in business and revenue generation.

At the LCBD we strive to assist our clients in achieving a cashflow positive status in six (6)
months. To do this, the LCBD:

o Manage facilitated networking events whereby new entrepreneurs and existing business

owners can develop and practice their USP’s.
= |n 2011, LCBD clients reported a total of $58,980 in actual business attributed to
contacts made at an LCBD networking event.
o Develop and make channel partner introduction in the local Loveland business community.
0 Use the LCBD FaceBook Fan Page to spotlight and highlight LCBD client businesses.

Other than direct client counseling and educational offerings, the SBDC does not get directly
involved in client marketing, advertising, channel partner development, and/or networking.

So while the service offerings of education and consulting / counseling may appear to be similar in
nature, the LCBD is an active partner in on-going business growth.
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The LCBD Process: How We Do What We Do

Why is this important?? Because the process that we use at the LCBD is what enabled a 290% growth
in number of clients serviced over a three year period with no increase in staff .

Why is this important? Because the process was designed to be transparent and auditable. Designed
into the process are discrete points of independent validation and verification (IV&V).

The foundation of the LCBD program was built on the experience as a satellite office in the SBDC
program. Upon returning to a stand-alone business development organization, the LCBD voluntarily
continued the policies, procedures, and best practices of the nationally accredited SBDC Network.

The LCBD then took the SBDC foundation a step farther by creating a TQM (total quality
management) process model. The motto of the LCBD, as stated in the words of a pioneer in the quality
field, is:

“You cannot manage what you cannot measure”. W. Edwards Deming

The Process Model:

The process used at the LCBD for both entrepreneurs as well as existing business owners is as follows:

$2.0 Business Plan / Case $3.0 Cashflow Analysis (Profit = Revenue-Expenses) & Business Model
: -Product / Service $2.1 Expenses $2.2 Profit $2.3 Revenue
Business - Custorner Doc. Initial & Ops Personal Exp & Ins Exp + Profit = Target
Cage / Feas - Pricing o
-Research / Niche ?Initial Investment 2Support Yourself 7Selling at this level
- Competitive Advantage Funding
A A A A A
¢ ¢ ¢ 3 $ -
LCED Workshops LCED Professional Volunteers Prog LESBD ‘I;. °;ks hops (Practical)
siness Pl i A — pyvas - o R3l- b
Industey Data: LCBI? PI.‘_of Vol . B.u:lrle:,_P]anrung .CPA T\ei&.pﬂ_ﬂ-f“‘,.deplf( Rev P 'r:‘\-eg:;nggec:rd Keeping
. Sage Works Public Library « Cashflow - lean caleulations, fge. R A N o to Financial
ge W - RefUsa .Niche Marketing . Attarney - contr, entity, fees, IP 5 +IFA - Intro te Financial Mgnt
--1B1S World e b ad anh rrd W Ind .QB- QuickBooks (Intre & Adv)
LCBD Library E-Marketing Mkt - adv, SN, print mtr, web Stand RS LI L
i .Bank- fees. merch gvr, POS. Ins INS - Insurance - Risk Mgnt
S4.0 Market & Sales Plan $5.0 Business Model & Valuation $6.0 Business Inception

- Business Model val

- Footed To Breakeven Analysls . _. . - OpsPlan & Tracking
; - - Business Exit Strategy : .
V2.0 - Margin / Mark-Up Analysis Nl: I(IZSeFim:: cial Cﬂn%p Final ) - Business Plan
o . -Co ales Analvais ThA AL Y Financials - Lean Pack
Cashflow Cost of Sales Analysis - Profit Sense Analysis Loan Packet

- Sales s Ops
A (S:‘I‘l_e"R“‘ll:P : - p "DF“_“d - Ratio Calculation
Anne FArmer ey, - Create P/L & Bal Sheet

a - Supply Chain / Pricin a Fliale Blas ok & ansachin Tl " A
¢ ./ Prigos " ok st oo e 4 4

LCED Prof Vol LCED Workshops LCED Prof Vol LCBD Workshops LCED Prof Vol LCED Workshops
WedDsg Marketing .BusVal Spec . Financial Analy Lenders .BusFlan
. Graphic Desgn . Social Networking . Financial Analy .CPA

. Editor .MS Teels LCPA
.Marketing / EG .

Supplement 4
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The key process areas (KPA'’s) in the client workflow process are:
¢ the use of objective third party industry (IBIS World) and financial (SageWorks) data to begin
the business exploration, turn-around, or growth challenge to be addressed.
e the use of cashflow analysis as the document that provides process continuity and measurement.
¢ the use of specific educational offerings to supplement the counseling process.
e the use of the LCBD Library reference / resource material.

How Does The Client Process Begin:

Prospective clients often find the LCBD web site through an internet based search. However, most of
our clients come from referrals — either from one of the LCBD Banking / Financial partners, or through
and exiting client of the LCBD.

The process begins when the client either calls the LCBD office, registers for services on-line at the
LCBD web site, or comes to the LCBD office. In all cases, the LCBD Program Coordinator contacts
the prospective client to understand what their specific needs are. Having vetted the client need, the
Program Coordinator makes a recommendation: Specifically:

o |f the prospective client has never owned a business, the Program Coordinator explains that the
prerequisite for services in attendance in the So You Want To Start A Business Class.

o |f the prospective client is an existing business owner, the Program Coordinator seeks to
understand not only the nature of the business but of the specific counseling needs, and assigns /
partners the client to the counselor with the best industry & skill fit.

o |f the prospective client is looking for specific business information, the Program Coordinator
will refer them to the requisite organization.

The Program Coordinator instructs prospective clients to register as an LCBD client on-line. The on-
line client registration process is integrated into the LCBD client relationship management (CRM)
software package — CenterlC. Information reported about a business is entered by the entrepreneur /
business owner. This information includes:
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] ¥ i i Date of Birth User: Set...
City us State Zip Zip+4 :
Loveland co 80537 Web Site  Go
County: Larimer District: 0 Edit... Lookup...
3 Customer Information
Asian [ Native American/Alaska Native ¥ White Hispanic Ethnicity No [l Gender Female [-| Veteran Non-Veteran =]
Black " Native Hawaiian/Pacific Islander " No Race Response Person with Disability No T| Military Status Mot Military -]
B Business Information
Business Description Status Not yet in Business| - Business Type Business Online MEE Certified NAICS Lookup
(select) [i=] Home Based Business || Certified HubZone
Choose Lead Representative. .. Female Ownership (0-100)% % 8(a) Certified Not a Small Business SIC
No Members Start Date SBA Borrower Federal SDB 0
SBA Applicant Service Disabled Vet DUNS
Business Organization Surety Bonded M!Sc 9 0
(R'Eﬁ) =|| COC Holder Misc 10
) Import/Exporter 7 Contracting Potential

Customer Notes  Spell Check

SRFEY EE FEN R EN

Once registered in the LCBD CRM system, the client’s counseling and training services are uniformly
documented in the system. A sample electronic client record might look like:

= = ]
@ | Q) hittps./loveland centerdynamics.com centenc/cdetad Tab=16key=1000001 S0 = @ © X || T8 Tha M ook T - B vt M a | (B comnn 00 Dupanmane vasenar | M imconanss st i i usrans | ) s x L

Fie B View Fooites  Tosh  Help

CenterlC. = customers Events Staff Reports Center EX Help | Sign Out

Mary Ann Huffines < Loveland (10) 201 >
Customer Sessions/Events Categories/Related Library O Today A
Show:

. : - 5

AR All Sessions | - | Events || Refresh Eotioin

nah:,\‘)} Area Hours User Program Misc. Bus Status Notes
Internet eRFC . Assistance Sought: Specific Assistance: Need help to develop a Chatty Cathy business
7/19/11 6:34 PM 0 Efm’)] CBD Eﬁ;i::;" From IP; 65.100.189.240

Acceptance: Mary Ann Huffines
Initial 1o 1 Contact Robin Shea CED LCBD  Motyetin Prep: LCBD Director researched applicable NAICS code and printed and reviewed IBIS World Industry Report, IBIS World
8/13/12 2:00 PM 0.5 Prep (Loveland) Office  Business Healthy Eating Index, and SageWorks Industry Financial Report. More...
9/5/12 2.5 hr CBD No Fee Event: So You Want to Start a Business
Appointment )
9/13/12 1:45 PM B C5D Not yet in
Pen :Iing (I.ovdaml) SINess
Contact:
q 1
Total Sessions: 3
. Prep: 0.5 Top *
Total Hours: 4 Event:
2.5

Center IC © 2001-12, Center Dynamics USA, LLC v2.11.8.2012.5.10 r.12.7.25
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A registered client must schedule a counseling appointment at the LCBD through the Program
Coordinator. The Program Coordinator keeps a manual schedule / record of client appointments. Once
an appointment has been confirmed, the Program Coordinator creates a counseling appointment in the
CRM system. The CRM system automatically sends appointment reminder emails to the client.

When the client arrives for the first counseling session, the Program Coordinator has the client review
and sign the LCBD confidentially statement.

=8 ™
Q Q Hitps: v centerdynamics.com e k be 3 v @ O XK || Tra e vork Tevas - Basaing tiest | [] Inbow 0 - ansssotmomatcom - () Googm Caeane (£ Comans 0C Depsnmans . Lasmas | ] imponance of samort in busnast | K asy dan e - Sassces
CenterlC. cCustomers Events Staff Reports Center EX Help | Sign Out
Mary Ann Huffines < Loveland (10) 201 »
Customer Sessions/Events Categories/Related Library O Today A
- . n 27 PM |
“ Initial Detail (Counseling) Retun to st o it o 12 6108 o | save | Delete
l_.J Hours
Date Time Area Contact Prep  Travel Miles Staff ID...
8/13/2012 2:00PM 100 1 0.5 0 Robin Shea
Program __ Sub-Program Contact Type  Language Attendees
CBD |~ | (select)| - | Office - | (select) - 1
Site Referral From Referral To
LCBD Office

On the Date of this Session:
Status
Mot yet in Business | -

Verified (requires Verify Session permission)

wd/Specal Greumstances/ Timelne

fidentification of other problems to be considered/red flags/ideas brainstormed/resources identified
E TAKEN
'quick lessons taught/resources revealed/ideas floated/websites visited/forms reviewed/referrals to agencies

What specifically the client will do and what will the counselor do/Classes enrolled, books checked out, other advisars sought/Websites to visit/Research to do/materials to send/agency contacts to make/materials filed/prep work for next meeting

. opportunities to gain visibility and build a following in the community (demand) before the business opens
. the need to diversify the top line revenue stream - adding a low cost / high margin item and the consideration of commercial / whelesale sales

RECOMMENDATIONS: The LCBD Director recommended that the Entrepreneur:
. complete cashflow analysis V2.0
. complete actual COGS calculations, using LoCo pricing, on all sale items

1 _NEXT STEPS: Return to the LCBD for financial review. I

= EPIE] ) EEE Sea)= o) e |

Every client counseling session or email interaction is documented by the counselor using the following
standard:

PREP WORK:

BRIEF DESCRIPTION:
ISSUES DISCUSSED:
RECOMMENDATIONS:
NEXT STEPS:

Each record also contains:
e Date of counseling session
Time of counseling session
Topic area of counseling session
Contact time spent with client during counseling session
Prep / review time invested by counselor prior to client session
Counselor name
Type of client contact ( phone, email, in person, etc.)
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Using the Report Writer function in the CRM tool, the program performance is reported using the
electronic data. A manual client file is also maintained with hard copies of all of the electronic forms
and reports.

The LCBD Client Mix:

The LCBD provides services to Loveland business owners and Loveland residents. The actual 2011
industry mix, as reported using the LCBD CRM, was:

e Retail 19.7%

e Agriculture 1.8%

»  Construction 3.1% 75% in business
e Manufacturing 1.8% 25% entrepreneurs
*  Finance & Insurance 1.8%

*  Professional & Scientific 10.1%

» Health Care 5.7%

* Arts & Entertainment 4.4%

* Food Service 7.0%

»  Education 2.2%

e  Other 10.1%

How Do We Know That The Program Works:
Training Effectiveness:

As a component of each training workshop, participants are required to complete an evaluation
comprised of nine questions (see attached). The participants are asked to rate the training using a 10
(highest) to 1 (lowest) scale.

Selecting two LCBD courses and tabulating the evaluation results for each participation that attended
the selected class in 2011, found:

#2 #3 #4 #5
how likely to how likely to how likely to how likely to
use knowledge  return to another return for refer other businesses
training event counseling to LCBD
Into To Business 9.7 9.5 9.4 9.8

(So You Want To Start A Business)

Business Planning 9.9 9.8 10.0 9.8
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Counseling Effectiveness:

For direct client counseling services, using the LCBD CRM system, the reporting function quantified
the average number of client counseling hours per client.

2009 2010 2011 2012 YTD
Average Hours 9.6 6.3 4.0 5.4
Of Service Per
Client

Our clients come back for service — despite the homework assigned.

The demand for client service is also driven by that fact that business owners return to the LCBD year
after year. For all clients seen at the LCBD between 01 January and 30 June 2010, the year that the
client first sought services at the LCBD was:

2012 54%
2011 40%
2010 19%
2009 4%
2008 2%

So in 2012, the LCBD is working with clients from 2008, 2009, and 2010. This is a clear indication
that LCBD clients are finding value in the services provided by the program. It also reinforces that the
innovate programming done at the LCBD offers something new to existing clients.
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LOVELAND GENTER /.
BUSINESS DEVELOPMENT

—— Fostering Entrepreneurship, Innovation & Growth

The LCBD Client Testimonials

Phil Bearly: Ultramech, LLC
Impact: New business start, 1 job created, manufacturing orders in Colorado

“The Loveland Center for Business Development was initially contacted as a source for setting up a new family-owned
and operated business that could be passed on to my sons. They were able to answer all questions about set-up,
contracting, pricing, marketing, bookkeeping, and networking. Through continued inquiry, the LCBD has maintained
answering each and every question that is posed to them from my sons and me. Though we have not created any new
jobs yet, we, as a family, we have and will to continue to use northern Colorado manufacturing companies to create our
parts, which will lead to more jobs in Colorado. Our ultimate goal is to have our machinery made in American with all
American-made parts.”

Jeff Meadows: Mrs. Goodthrift
Impact: New business start, 18 jobs created, new sales tax source

“The Loveland Center for Business Development helped my wife and | start up a new business in 2011 by providing
resources to read and study as well as classes to participate in. We absolutely would not be in business if it were not for
the LCBD’s guidance in everything we have done from the location of our store to the people we employ. We have
sixteen employees at the present time and will have up to twenty by the end of the summer. Plans for two new locations
are in the works. Some of the employees are Work Force Center employees who came to learn skills and are now taking
home a paycheck. We also employ disabled / disadvantaged people and give training to them to help in their job
development. This business has a positive effect in Loveland by reducing land fill materials, helping folks with
furnishing their houses, and employing local people and volunteers. We would not be here if it were not for Robin and
the Loveland Center for Business Development. Our revenue growth expectations are far higher than what we all
forecast when we first went to Robin”.

Robert Brown: Sports Clips
Impact: New business start, 8 new jobs (projected), new sales tax source, business attraction, community integration

“When | was looking for a community to move to and start a business, | knew | wanted to be in Colorado. | started
looking into economic development and found the Loveland Center for Business Development. When | went to the
LCBD, Robin took immediate interest in what we proposed and how to connect with people in Loveland who might help
us since we were moving from Louisiana and didn’t know anyone. We attended networking events where we were
introduced to bankers, real estate agents, and others who would be able to get our franchise business off the ground.

We have purchased three franchise licenses and will employ eight to ten people at each location. We will be
contributing to the growth and development of the Loveland area and want to thank the LCBD for its help. We will be
continuing education and contacts as we move within the next month. The first store is scheduled to open in
September.”

Supplement 5
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Abner Brantley: Buckhorn Heating and Cooling

Impact: Existing business sale, 2 jobs maintained, 2 jobs created, community integration

“Looking at the internet for someone to help me with purchasing a business and moving to Loveland, I located,
contacted, and got together with Robin at the Loveland Center for Business Development. She helped me to connect to
the previous owner so that we could purchase the business from him. The business continues to grow connecting to
bankers, contractors, and homeowners who need our services. We are increasing our contacts because of the LCBD.

We have hired two employees and will need to hire more employees with the demand for services. Though our demands
vary with the weather, we project to need more help as the business grows. We relied on the LCBD for connections with
the people who could help us and have gained directly from those contacts that the LCBS provides us with. We will
need to get more active in marketing with the LCBD’s help.”

Christina DiGiallonardo: DOGS (Dogs Owners General Store)

Impact: Business turn around, 2 jobs saved, 3 jobs created, increased sales tax source

“l was ready to shut down my business when | tried going to the SBDC. I quickly found that I could get services of
much better quality from the Loveland Center for Business Development. | started working with the LCBD and took
every class | could learning how to grow my business, how to negotiate for things that the landlord should take care of
like my new roof, how to select health care services for myself and others, and how to find an affordable accountant.

I send every new business owner that | come in contact with, whether they are from Greeley, Ft. Collins or wherever, to
the LCBD. They not only provide services in their office with classes and counseling services, but also provide
volunteers in the store. One of the volunteers helped me lay things out in the store for display purposes and showed me
marketing tools to use. My business has grown so much in the three years that we have been opened that I quit my
primary job two weeks ago giving me more energy and time to work in the store. | presently employee three people but,
because of the small size of the building, will probably not be able to have more than four to five employees. If it were
not for Robin and the LCBD, | would not be in business today.”

Randy Hammock: e3signs
Impact: New business start, 4 new jobs, new sales tax source, business attraction, community integration

“l came to the Loveland Center for Business Development was moving away from its affiliation from the SBDC. |
found a class | wanted to take on my day-off and that was what hooked me. | saw the services and commitment that the
LCBD gave and knew | wanted to work with Robin. That was in December of 2010. Today, my business continues to
grow and | employ three people. The biggest benefit to me of the LCBD beside their constant words of advice has been
in the networking events. | have participated and hosted networking since opening my business. Even if a network
connection did not use me for services, they passed on the business name to others who might benefit from it. | have
tried other marketing techniques but word-of-mouth is by far the best. Another benefit has been in growth—I have
grown the business from 2010 to 2012 over 100%. Cash flow is beginning to be easier and the monthly cash on hand
has increased so that bills can be paid on time without me worrying.. My customer base is increasing 95% each year with
the ultimate goal to hire more people.”

Linda Joy Lemke: Linda Joy Voice Overs
Impact: Business retention

“Without the counseling services and support from the Loveland LCBD, | would not have been able to secure a loan to
finish building up my business (studio). My children and | have been able to stay and live in this wonderful
community, while | ‘commute’ to work by connecting via Ethernet with clients all over the world from my voice
recording studio here in town.”
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Stephanie Stauder: Anthology Books

Impact: Business turn-around, 8 jobs retained, 7 jobs created, additional sales tax on new business line

“The Loveland Center for Business Development has helped me breathe new life into my business plan. Robin helped
me to articulate the needs and desires that we were striving for and to act on them. From the weekly sessions that we
have, | have not only been super charged by Robin’s energy and enthusiasm, but have gotten help with market research,
the demographics of my clients, how to open my own coffee shop, and how to locate partners for the financing. | am
presently working on gaining partners in financing and have no doubt that | will locate them. Business projections for
growth are strong and reasonable—I am projecting a 3% growth in book sales and 3% growth in the café/coffee shop. |
have just doubled my staff from seven employees to fourteen and have plans for more in the near future. My number
one recommendation to acquaintances and friends interested in opening their own business is to go to Robin---she will
become your “first line resource for that business idea’”.

Debbie Gutierrez: Bark Park, LLC
Impact: New business start, 4 new jobs (projected), new sales tax source, community integration

” | am a nurse by training and have wanted to start a doggie daycare center for several years. | went to the Loveland
Center for Business Development and from day one; | have learned and gained confidence and know-how on what to do.
Having to do the homework and learning how to figure how much things would cost, what would be the cost of rent,
where is a good location, the demographics of those who will use my service all made me aware of what is required to
open a business. Every time | would get stumped on barriers to opening the business, | called, scheduled an
appointment, and found out what potential solutions existed. | would always come out of these “cliff hanging; well, |
better not do this” sessions feeling recharged and ready to move on to the next element to success.

Once | meet with city officials and the architect (7/19/2010), I will be ready to open in two months. | have done the
neighborhood meetings and have no opposition to the business. For 2012, | am projecting employing three to four
people with ten to twelve in 2013. Thank you LCBD for your help in laying the foundation for my business and for your
continued service in whatever | may need in the future.”

Kim Taylor: Remington Technologies
Impact: Business turn-around, 4 jobs retained, 4 jobs created

“Remington Technologies would like to thank the Loveland Center for Business Development for assistance and
ongoing support over the past several years. When we first contacted LCBD, we were having a difficult time managing
our opportunities for growth with our cash flow limitations. LCBD has taken a personal interest in our business since
that day. We truly appreciate the time and energy spent in connecting us with the resources we needed to address our
small business needs. | am grateful that our community has the valuable resources for any small business through LCBD
and | remain eternally grateful that we are able to access their assistance at no charge. | feel strongly that programs such
as this should remain available for small businesses in our community as | believe that most new businesses face many
of the same challenges we have encountered.

As a result of our work with the LCBD, we were connected to the Northern Colorado Economic Development
Corporation as well as the USDA. Both of these entities have continued to support our business through a USDA small
business loan, educational opportunities and business promotion. Most recently, we applied for, and were awarded a
Rural Business Enterprise Grant that was offered jointly through the USDA and the Northern Colorado Economic
Development Corporation. This grant was used to contract services for an in-depth business and opportunity analysis
which helped us identify market opportunities and the most cost effective ways to pursue them.

At this time, our business has grown from 4 employees to 8 employees and we are hoping to do more for our community
through employment opportunities and a commitment to local business. It never ceases to amaze me how we have
evolved and grown since the first day | walked into the LCBD and asked for help.

Many, many thanks to both Robin and Mary Ann for everything they do for small businesses in the Loveland
community. Keep up the good work! Your efforts are greatly appreciated.”
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Christopher McLaughlin: The Ten Fold Collective
Impact: Business planning.

“Whether we are researching new markets, trying to figure out how to finance new endeavors, or just needing outside
advice, the LCBD team is always available to help and their input is priceless. They are constantly introducing us to
public and private resources that we would have otherwise never known about, their inexhaustible energy has provided
us with critical insight into our own business, their experience has helped us navigate the complexities of being an
employer, and their knowledge of what is happening in the local business community has connected us with what have
become critical partners. The LCBDC makes us a better business, and I would like to think that we, in turn, contribute to
making Loveland a better place.”

Anastasia Alexander: The Giggling Greek
Impact: Business expansion, increased sales tax

“When | first moved my business and myself to Loveland | went to visit Robin in the LCBD office to ask for help
navigating the financial complexities in the community. We established a great relationship on many levels. With the
advent of my new food truck, which Robin was immediately supportive and helped to get the right operating information
from the bureaucracy of the City of Loveland. | am able to operate with the knowledge that | am being supported by the
LCBD. I am grateful for her commitment to helping small businesses get established and thrive.”

Kim K. Fain: Pinot’s Palette
Impact: New business start, projected new jobs, new sales tax source, community integration

“Finding the Loveland Center for Business Development was truly a god-send to me and my partner. Through a time of
unemployment and completing my master’s degree, we began exploring small business adventures in franchising.
Through the process we ran in too many obstacles and constraints. After learning about LCBD, we met with Robin to
discuss our business venture and found her to be a plethora of knowledge and experience. She was very honest, open
and up front about our venture and really made us stop and take a close look at what we wanted to do. Being a business
student and having many years of business background, | found that small business development is an animal of a
different color! With Robins’ advice and regular meetings we are able to be very close to accomplishing our dream of
being a small business/franchise owner.

This entity is a true asset for to the City of Loveland. Bringing in business and building community ties is vital and
LCBD definitely does both.”

Monica Graham : Graham’s Carpet Network
Impact: Business transition

“The Loveland Center for Business Development is an invaluable resource to the Loveland business community being
the principal small business resource for all things business. Specifically, Graham’s Carpet Network has found
meaningful assistance in the areas of client counseling and from the networking events the LCBD has held.
Additionally, Robin Shukle has made herself personally available to support our business during critical junctures both
as a counselor and as a steering committee member.”
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Brad Shannon : Shannon Marketing & Communication, LLC
Impact: New business feasibility & analysis.

“The LCBD is an invaluable resource to the Loveland community. They were a tremendous help to me in my research
on a business concept | had, and | know of many other local residents who have benefited greatly from Robin's expertise

and the resources and events that she and Mary Ann provide.”
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LOVELAND GENTER /4.
BUSINESS DEVELOPMENT

—— Fostering Entrepreneurship, Innovation & Growth

The LCBD Financial Partner Testimonials

July 20, 2012

Mr. Bill Cahill, City Manager
City of Loveland

500 East Third Street
Loveland, CO 80537

Dear Mr. Cahill:
My name is Cindy Catherman and | am a Business Banker at Wells Fargo Bank in Loveland.
I am writing to let you know my thoughts about the LCBD because | am a fan of this organization and of Robin Shukle.

Loveland business owners come to me for bank financing, for a working capital loan or mortgage, for example. | see a
significant difference between business owners who have done their homework and worked with Robin, and those who
have not. The latter are more often unable to qualify for credit. Robin works with many individuals, providing a
valuable service, and after doing so many are able to understand what to do to be able to secure financing from a bank.
In this way, businesses are able to actually grow and prosper here in Loveland.

Growing businesses are important to all of us. With the help of the LCBD, | am more likely to be able to assist with
needed financing; businesses grow and add to the City’s tax base. During these current economic times, small business
owners need Robin and the LCBD services more than ever.

Please consider the needs of this valuable Loveland organization. We all will benefit!

Sincerely,

Cindy Catherman

VP/ Sr. Business Relationship Manager
Wells Fargo Bank, NA

Larimer County Business Banking

3710 N. Grant Ave., Loveland CO 80538

NEW PHONE: 970-203-2543

cell: 970-222-4082
fax: 970-203-1995
MAC C7509-011

cynthia.catherman@wellsfargo.com

Supplement 6
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20 July 2012

Dear Mr. Wensing;

I wanted to take this opportunity to express my appreciation for the services provided by Robin & Mary Ann at the
LCBD. The Colorado Enterprise Fund provides funding for “unbankable” small businesses in Colorado. We have a

high concentration of borrowers in the Loveland area.

The LCBD is critical to our success in Loveland due to the counseling & training provided. These services help prepare
applicants for the lending process & provide extended guidance post- loan.

I encourage you to continue to support the LCBD to the greatest possible extent.
Sincerely,

Lewis Hager
Director of Lending
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