CITY OF LOVELAND
PLANNING COMMISSION MINUTES
March 19, 2012

Continuation of the March 12, 2012 meeting of the City of Loveland Planning Commission was held in
the City Council Chambers on March 19, 2012 at 6:30 p.m. Members present: Chairman Meyers; Vice
Chairman Middleton; Commissioners Molloy, Dowding, Crescibene, Fancher and Leadbetter.
Commissioners Krenning and Ray were absent. City Staff present: Robert Paulsen, Current Planning
Manager; Judy Schmidt, Deputy City Attorney.

These minutes are a general summary of the meeting. For more detailed information, audio and
videotapes of the meeting are available for review in the Community Services office.

Commissioner Meyers briefly introduced the continued item.

1. Kum & Go Special Review #896- Type 3 Zoning Permit

A quasi-judicial matter to consider approval of a Type 3 Zoning Permit for Special
Review #896 for a proposed gas station and convenience store at the southwest corner of
Eisenhower Boulevard and Boise Avenue.

Robert Paulsen, Current Planning Manager, explained the sequence of events leading up to this
hearing. He stated the application to be considered is use by Special Review that was administratively
approved January 31, 2012 for a Kum & Go Convenience/Gas Station located on the corner of
Eisenhower Blvd and Boise Ave. He reported that he issued a Statement of Final Findings and Proposed
Determination for a Type 2 zoning permit. He stated those findings were posted on January 31, 2012. He
clarified that as part of the approved site plan, an 8 foot high sound wall on the south boundary of the
property was included.

Mr. Paulsen stated that this project has become a Type 3 zoning permit because an appeal was filed,
suspending his decision to grant the Special Review and issue a Type 2 zoning permit. He reported that
Mr. Borchers, owner of the mobile home park, filed a timely appeal stating his main concern was the
height of the wall along the south property line between the Kum & Go site and the Sylmar mobile home
park. Mr. Paulsen also indicated that Mr. Borchers wanted an extension of the wall (the so-called turn
down wall) to extend southward down the Boise Avenue right-of-way.

He stated at the March 12 hearing Commissioner Crescibene had to excuse himself prior to the vote on
the motion which was a 3-3 vote.

Mr. Paulsen outlined a list of possible motions for the Commission’s consideration. He indicated that he
would review the motions. With Motion A and B, he asked that they closely consider the language in
Condition 9. In these two motions, he indicated that distance for extending the wall along Boise has been
left blank. In Motion A, the height of the sound wall was 8 feet. In Motion B, he indicated that the
height of both the sound wall and the wall along Boise had been left blank—to allow the Commission to
fill in this information. He stated that Motion C specified denial of the Type 3 permit, which would deny
the project as applied for.

March 19, 2012 Minutes
Page 1



Motion A - Approve Type 3 zoning permit with 8 foot tall sound wall

City staff recommends, subject to additional evidence presented at the hearing, that the Planning
Commission pass the following motion;

A. Move to direct the Current Planning Division to issue a Type 3 zoning permit for Special Review
#896 for Kum & Go Station #995 to be located on Lots 10 and 11, Block 1 of the Brown’s Corner
Addition, Loveland, Colorado, based on the findings in Section 1X and subject to the conditions
set forth in Section X of the City staff report dated March 12, 2012, with the following
modification:

1) Current Planning Condition #9 shall be revised to read as follows:

9. The proposed the Sound Wall shall be 8 feet in height and constructed on the Kum & Go
property, adjacent to the common property line with the mobile home park to the south.

a. The exact location of the Sound Wall shall be subject to approval by the Current
Planning Manager to ensure that the Sound Wall meets City requirements for
structures in a utility easement.

b. If temporary or permanent easements are required to locate the Sound Wall adjacent
to the common property line with the mobile home park, the owner of the mobile
home park and Kum & Go (the “Parties”) shall work in good faith to agree upon the
terms of such easements.

c. Atno time shall the City compel the owner of the mobile home park to agree to grant
any such easements.

d. Kum & Go shall pay the total costs to extend the Sound Wall (the “Wall Extension”)
in a southerly direction from the southeast corner of the Kum & Go property for a
total distance of feet. Total costs shall include the costs to construct
the Wall Extension and to obtain any required building permit or variance.

e. If the Wall Extension is to exceed 6 feet 3 inches in height, then construction of the
Wall Extension shall be subject to approval of a variance by the City.

f.  Construction of the Sound Wall shall be completed and approved by the City prior to
issuance of a footing and foundation or building permit for the Kum & Go project.

g. Construction of the Wall Extension shall be completed and approved by the City
prior to issuance of a Certificate of Occupancy for the Kum & Go project.

h. If no easements are received from the owner of the adjacent mobile home park within
10 calendar days after the final decision by the Planning Commission, or in the case
of an appeal to City Council, within 5 calendar days after the final decision by City
Council, then the Sound Wall shall be constructed at the located shown Exhibit A,
subject to approval by the Current Planning Manager, and no Wall Extension shall be
required.

ALTERNATE MOTIONS:

Alternative motions for Planning Commission consideration for the Kum & Go project - Special Review
#896.
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Alternative Motion B - Approve Type 3 zoning permit with sound wall taller than 8 feet

A. Move to direct the Current Planning Commission to issue a Type 3 zoning permit for Special
Review #896 for Kum & Go Station #995 to be located on Lots 10 and 11, Block 1 of the
Brown’s Corner Addition, Loveland, Colorado, based on the findings in Section IX and subject to
the conditions set forth in Section X of the City staff report dated March 12, 2012, with the
following modification:

1) Current Planning Condition #9 shall be revised to read as follows:
9. The proposed the Sound Wall shall be ----- feet in height and constructed on the Kum &

Go property, adjacent to the common property line with the mobile home park to the
south.

a.

The exact location of the Sound Wall shall be subject to approval by the Current
Planning Manager to ensure that the Sound Wall meets City requirements for
structures in a utility easement.

If temporary or permanent easements are required to locate the Sound Wall adjacent
to the common property line with the mobile home park, the owner of the mobile
home park and Kum & Go (the “Parties”) shall work in good faith to agree upon the
terms of such easements.

At no time shall the City compel the owner of the mobile home park to agree to grant
any such easements.

Kum & Go shall pay the total costs to extend the Sound Wall (the “Wall Extension”)
in a southerly direction from the southeast corner of the Kum & Go property for a
total distance of feet. Total costs shall include the costs to construct
the Wall Extension and to obtain any required building permit or variance.

If the Wall Extension is to exceed 6 feet 3 inches in height, then construction of the
Wall Extension shall be subject to approval of a variance by the City.

Construction of the Sound Wall shall be completed and approved by the City prior to
issuance of a footing and foundation or building permit for the Kum & Go project.
Construction of the Wall Extension shall be completed and approved by the City
prior to issuance of a Certificate of Occupancy for the Kum & Go project.

If no easements are received from the owner of the adjacent mobile home park within
10 calendar days after the final decision by the Planning Commission, or in the case
of an appeal to City Council, within 5 calendar days after the final decision by City
Council, then the Sound Wall shall be constructed at the located shown Exhibit A,
subject to approval by the Current Planning Manager, and no Wall Extension shall be
required.

Alternative Motion C - Deny Type 3 zoning permit for Special Review #896

B. Move to deny the application for use by special review and a Type 3 zoning permit for Special
Review #896 for Kum & Go Station #995 to be located on Lots 10 and 11, Block 1 of the
Brown’s Corner Addition, Loveland, Colorado, based on the finding that the proposed special
review use cannot be subject to reasonable conditions or restrictions that will permit the special
review use to be consistent with the purposes of zoning as set forth in Section 18.04 of the
Loveland Municipal Code or for the proposed use to be compatible with the surrounding uses.

Mr. Paulsen explained the Exhibits that have been presented to the Commission as a part of Agenda ltem
No. 1. He stated that Exhibit A is a proposed condition by Kum & Go addressing the allowance to
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relocate the wall away from the property line in case the applicant cannot reach agreement for
establishing an easement with the Sylmar Park owners to allow for the construction and maintenance of
the wall. Exhibit B is a letter provided by Kevin Borchers concerning a previous agreement to between
Sylmar and Kum & Go to determine the length of the “turndown” wall along Boise. He stated Exhibit C
is a petition signed by neighbors who are opposing a 12 foot wall and who are urging the Commission to
consider approval of a 6 foot wall.

It was asked and answered that Commissioner Crescibene had reviewed the video recording of the March
12, 2012 hearing.

Mr. Paulsen stated that it was the option of the Commission to open the Public Hearing and stated that
staff's recommendation remains essentially unchanged from the March 12" hearing.

Applicant

Phil Hoey, representing the applicant, summarized the numerous meetings and revisions to the site
plan. He reported that he hoped to come to agreement regarding the height of the wall as well as the wall
that would run south on Boise Avenue. He reemphasized the sound study proves that an 8 foot wall
complies with the city noise standards and that the difference between an 8 foot wall and a 12 foot wall
cannot be distinguished by the human ear. He stated the offer to run the wall south on Boise Avenue was
offered if it would assure the safety of the residents and gain their support. He stated that two members of
the neighborhood were present when the wall on Boise Avenue was proposed. Mr. Hoey commented that
they were not required to mitigate noise from any site other than their own, so that the wall along Boise
was a concession to the neighbors. He asked the Commission to approve the 8-foot wall height.

Commissioner Fancher asked Mr. Hoey if he agreed with Motion A with revised Condition 9.

Mr. Hoey expressed concerns with e. and f., stated that taking the southern portion through the process
would delay the project due to going through the variance process if the wall were higher than 6 feet.

Mr. Erramouspe, Ohlsson and Associates, reemphasized that the wall extending along Boise Avenue is
not a requirement of the city, but was a good neighbor, Kum & Go is offering to install it for the residents
of the Sylmar Park. He again stated that the noise study shows that an 8 foot wall meets the city's
requirement for noise mitigation.

Appellant

Kevin Borchers, Sylmar Park owner, requested that the Commissioners consider the human factor
when voting. He stated that the turn down wall on Boise Avenue was not formerly addressed however
due to the acceleration of vehicles turning southbound, the wall should be long enough to protect the
residents that back up to Boise Avenue.

Vice Chair Middleton asked Mr. Borchers if he wanted a 12 foot sound mitigation wall.

Mr. Borchers stated he would settle for something in between. He stated he would like a 10 foot wall
and he would like the turn down wall to be 10 foot for a ways and then stagger to 8 foot. He clarified the
easement is signed.

Commissioner Crescibene commented that any wall would enhance the property noting currently there
is a 6 foot picket fence.
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Mr. Borchers agreed that whatever will be built would be an improvement and emphasized that his
concern was the spike in noise as vehicles enter and leave the Kum & Go site.

Mr. Hoey stated he was concerned with the language in Motion A, specifically items e, f and g of
Condition 9. He expressed concern that the wall would have to be fully constructed prior to issuance of a
building permit. He would prefer the wall be allowed to be constructed when the project was under
construction, not prior to beginning of construction.

Commissioner Crescibene confirmed that he watched the entire video.

Public Comment

James Anstett, owner of the property that the applicant is proposed to build on. He was extremely
opposed to constructing a 12 foot wall stating the appearance would not be aesthetically pleasing. He
spoke of issues with air circulation and urged the Commission to comply with the code and keep the wall
at 6 feet.

Tim Ward, 1519 Sylmar, expressed frustration that they were told at one neighborhood meeting the wall
would be 12 feet and then in January an 8 foot wall was approved. He spoke of concerns he had with the
petition which was submitted (Exhibit C) and believed that some of the residents who signed were
uninformed or misinformed and not impacted by the wall.

Chuck Connelly, 1336 Sunset Place, spoke of traffic concerns in the area he believed the wall was not
only a sound wall but a site wall. He stated that he supported a wall over 10 feet and urged the Planning
Commission to support a wall over 10 feet in height.

Applicant Rebuttal

Mr. Hoey clarified there would only be 8 pumps at the site, not 30 pumps. He stated he would like the
Commission to consider the sound study and expressed concerns with Motion A, items e-g in Condition
#9.

Mr. Borchers responded to a comment that a 12 foot wall would be unappealing; he commented that the
canopy and the building would be higher than 12 feet. He addressed issues with the petition that was
circulated, stating he believed those who signed did not receive the correct information.

Commissioner Fancher stated that she was concerned with the permit process and asked if the applicant
could have the wall approved with the grading plan.

Mr. Paulsen believed that they could be issued a permit for the wall with the footing and foundation
permit.

There was discussion regarding easements and Mr. Borchers stated the easement says that they would
work around existing structures.
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Planning Commission Discussion

Commissioner Crescibene stated an 8 foot wall was sufficient and believed the wall would enhance the
property and is sufficient for noise mitigation. He stated that no wall will stop the noise from Eisenhower
Blvd., and stated that he did not believe security was a relevant issue. He further commented that he did
not want to set a precedent for the rest of the City.

Commissioner Dowding stated that she did not believe 8 foot was enough and that 12 foot was too
much, she would like to see a 10 foot wall and 25 foot turn back wall not to exceed 6.3 feet.

Commissioner Molloy concurred with Commissioner Crescibene noting that the sound study showed an
8 foot wall was shown to be sufficient, he felt that the night glare was more of an issue and requested a
new photometric study be conducted for an 8 foot wall. He stated he would support a 6 foot wall going
down Boise.

Commissioner Leadbetter concurred with Commissioners Crescibene and Molloy.

Commissioner Fancher concurred with the 8 foot wall and 6.3 foot on the turn down wall. She stated
that she would like to amend Condition 9. F. as follows:

f. Construction of the Sound Wall shall be completed and approved by the City prior to issuance

of a foeting-and-foundatien-or building permit for the Kum & Go project.

Commissioner Middleton stated he would support a 10 foot wall to mitigate both sound and light issues
and supported 6.3 foot on the south wall and concurred that the proposed amendment made by
Commissioner Fancher.

Chairman Meyers stated that he would support a 10 foot wall and a 30 foot long 6.3 foot turn down wall
on Boise Avenue. He also agreed with the proposed amendment to Condition 9. f. by Commissioner
Fancher to help expedite the building permit process for the applicant.

Commissioner Fancher made a motion to direct the Current Planning Division to issue a Type 3 zoning
permit for Special Review #896 for Kum & Go Station #995 to be located on Lots 10 and 11, Block 1 of
the Brown’s Corner Addition, Loveland, Colorado, based on the findings in Section IX and subject to the
conditions set forth in Section X of the City staff report dated March 12, 2012, with the following
modification:

A. Move to direct the Current Planning Division to issue a Type 3 zoning permit for Special Review
#896 for Kum & Go Station #995 to be located on Lots 10 and 11, Block 1 of the Brown’s Corner
Addition, Loveland, Colorado, based on the findings in Section 1X and subject to the conditions
set forth in Section X of the City staff report dated March 12, 2012, with the following
modification:

1) Current Planning Condition #9 shall be revised to read as follows:

9. The proposed the Sound Wall shall be 8 feet in height and constructed on the Kum & Go
property, adjacent to the common property line with the mobile home park to the south.
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The exact location of the Sound Wall shall be subject to approval by the Current
Planning Manager to ensure that the Sound Wall meets City requirements for
structures in a utility easement.

If temporary or permanent easements are required to locate the Sound Wall adjacent
to the common property line with the mobile home park, the owner of the mobile
home park and Kum & Go (the “Parties”) shall work in good faith to agree upon the
terms of such easements.

At no time shall the City compel the owner of the mobile home park to agree to grant
any such easements.

Kum & Go shall pay the total costs to extend the Sound Wall (the “Wall Extension”)
in a southerly direction from the southeast corner of the Kum & Go property for a
total distance of 30 feet. Total costs shall include the costs to construct the Wall
Extension and to obtain any required building permit or variance.

If the Wall Extension is to exceed 6 feet 3 inches in height, then construction of the
Wall Extension shall be subject to approval of a variance by the City.

Construction of the Sound Wall shall be completed and approved by the City prior to
issuance of a foeting-and-foundatien-or full building permit for the Kum & Go
project.

Construction of the Wall Extension shall be completed and approved by the City
prior to issuance of a Certificate of Occupancy for the Kum & Go project.

If no easements are received from the owner of the adjacent mobile home park within
10 calendar days after the final decision by the Planning Commission, or in the case
of an appeal to City Council, within 5 calendar days after the final decision by City
Council, then the Sound Wall shall be constructed at the located shown Exhibit A,
subject to approval by the Current Planning Manager, and no Wall Extension shall be
required.

Upon a second by Commissioner Crescibene the motion was adopted 4-3. Yeas: Commissioners
Crescibene, Fancher, Leadbetter and Molloy. Nays: Commissioners Dowding, Meyers and Middleton.

Phil Hoey, representing the applicant, accepted the conditions.

ADJOURNMENT

Commissioner Middleton made motion to adjourn. Upon a second by Commissioner Dowding the
motion was unanimously adopted.

Buddy Meyers, Chair

Vicki Mesa, Secretary
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Applicants Exhibit A

Proposed Condition of Approva! from Kum & Go Team on
March 9, 2012:

In the event that construction and/or maintenance easements
necessary to build and maintain the noise wall as shown on the
current application are not granted by the appellant to the
applicant within 10 calendar days after a final decision made by
Planning Commission, or in the case of another appeal, 5
calendar days after a final decision is made by City. Council, the
‘applicant proposes to relocate the wall as shown in Exhibit A and
maintain the wall height determined by the outcome of the
Planning Commission hearing on 03/12/2012. The wall location
. depicted in Exhibit A will be subject fo review & approvai by City
Staff.
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- March 14, 2012

To: Planning Commissioners,

This letter is to address the sound wall turndown next to the

Sylmar mobile home park. A meeting at the site by the city, Kum
and Go, and Sylmar’s park owner was agreed on to determine the
length needed to protect the residents of the park. Waited to be
contacted about the meeting and by accident found that Brian had a
heart attack. After that the city changed the agreement about the

12 ft. wall and no meeting ever occurred about the turndown wall.
Because of the acceleration of vehicles turning southbound the
wall should be long enough to protect the homes backing to Boise.
The wall should stair step down for appearance.

The sound wall should be built first if this project is approved to
insulate the residents from some of the construction.

Since this is Kum and Go’s project the expense and the fulfilling of
the requirements for the variance and turndown wall should be

their responsibility.

Kevin Borchers
Champion K&K Enterprises

Exhibit B
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< /J ' Transportation Engineering: N
0'~ A : A '5':: .'.“-‘.
‘3/ 2( * 6 9. Notwithstanding any information presented in the Special Review or dccompanying constructio:
A

,{\\_1' plan documents (text or graphical depictions), all public improvements;shall conform to the
: / Larimer County Urban Area Street Standards (LCUASS) as amended, unless specific variances
are requested and approved in writing. P

10. Prior to the issuance of any building permits within this Special Review, unless otherwise
approved by the Director pursuant to the provisions in Section 16.40.010.B of the Loveland -
( ' > Maunicipal Code, the following public improvements shall be designed and constructed by the
: Developer unless designed and constructed by others. A cash-in-lieu payment for all or part of
these improvements may be accepted if approved in writing by the City Engineer: '

a. Ultimate roadway improvements to US 34 adjacent to the property, including curb, gutter, and
sidewalk as shown on the City-approved Public Improvement Construction Plans.

b. The northbound lefi-turn lane striping at Boise Avenue and the site access as shown on the
City approved Public Improvement Construction Plans. :

11. Prior to the issuance of any building permits within this Special Review, written concurrence
“from CDOT needs to be provided to the City for the proposed improvements within CDOT right-
of-way. ’

12. Prior to submital of the Final Special Review mylars, the applicant shall provide theC1ty with a
copy of the approved CDOT access permit for the proposed access to US 34. ‘
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‘EXHIBIT C

CITY OF LOVELAND PLANNING DIVISION

We the undersxgned are residents of the Sylmar Mobil Home Park. We would
like to note that those petitioning for a 12 foot wall do not represent ail of the residents of
this neighborhood. We wish to ask that a 12 foot wall NOT be built on the North edge of
our park. It would be detrimental to our quality of life as it would be ugly and hold the
heat making summer nights uncomfortable.

We believe a 6 foot wall with landscaping would be sufficient to keep out any
additional noise generated from the proposed Kum and Go sore and gas station operation.
It would also look nicer...there is a'reason the City of Loveland set the height limit for
fences where they did.

Thank you for considering our recommendation to limit the height of the wall 06
feet in your decision.

The Residents of Sylmar Mobil Home Park.

_NAME .. , ADDRESS (notnumbes) PHONE
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We would like to point on that all the residents that
have signed this petition live along the North edge of the
Sylmar Mobil Home Park where the wall will become_zbg uuuuuuuuuuuu
that will be most effected by this project and they do
not want a 12 foot wall.



